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Nave  v.  Nave  and  Others.* 

Where  a  cause  was  not  tried  by  a  jury,  and  hence  no  question  of  law  was 
raised  by  instructions  or  a  special  verdict,  and  the  Court  was  not  asked  to 
state  a  case  presenting  the  questions  of  law,  the  Supreme  Court  will  not 
examine  the  questions  of  fact,  but  the  judgment  will  he  affirmed  as  in  an 
ordinary  appeal  upon  the  weight  of  conflicting  evidence. 

It  teems  that  points  of  law  raised  during  the  trial  of  a  cause,  should  be  treated 
as  waived,  unless  they  were  again  brought  under  review  in  the  Court  below 
by  the  written  reasons  upon  a  motion  for  a  new  trial. 

APPEAL  from  the  Fountain  Circuit  Court.  Wednesday, 

January  5, 

Perkins,  J. — This  was  a  bill  in  chancery  filed  under  the  1859. 
old,  but  heard  under  the  new  system  of  practice.    The  ob- 
ject of  the  bill  was  to  settle  partnership  accounts  of  long 
standing,  great  variety,  and  large  amounts.     Commission- 
ers examined  and  reported  upon  them;  evidence  was  also 


*  A  petition  for  a  rehearing  of  this  case  was  filed  on  the  18th  of  February, 
and  overruled  on  the  28th  of  the  same  month. 
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May  Term,   heard  by  the  Court,  the  cause  was  taken  under  advisement 

1859.      for  six  months,  and  afterwards  a  final  judgment  was  ren- 

Nay»        dered  awarding  an  amount  to  each  partner.     The  plaintiff 

Nav«.       appeals  to  this  Court.     The  record  and  written  brief  of 

the  plaintiffs  counsel,  make  two  hundred  and  fifty  closely 

written  pages  of  foolscap. 

The  questions  of  law  which  might  arise,  are  not  sepa- 
rated from  the  facts  in  the  case,  but  an  inquiry  into  them 
involves  the  necessity  of  examining  all  the  evidence.  The 
cause  was  not  tried  by  a  jury;  hence,  no  questions  of  law 
are  raised  by  instructions,  nor  by  a  special  verdict ;  and 
the  Court  was  not  asked  to  state  a  case  presenting  the 
questions  of  law  decided.  Under  such  circumstances,  this 
Court  will  not  go  into  an  examination  of  the  questions 
of  fact — the  province  of  the  commissioners  and  jury,  or 
Court  below  sitting  as  a  jury,  will  not  be  invaded,  and  the 
judgment  will  be  affirmed  as  in  an  ordinary  appeal  upon 
the  weight  of  conflicting  evidence. 

Again :  There  was  no  motion,  accompanied  by  written 
reasons,  for  a  new  trial;  hence,  no  motion  that  the  Court 
could  notice.  And  it  would  seem  to  have  been  the  intent 
of  the  legislature,  in  enacting  the  new  code,  that  points  of 
law  raised  during  the  trial  of  a  cause,  should  be  treated  as 
waived,  unless  they  were  again  brought  under  review  be- 
fore the  Court  below,  upon  a  specification  in  writing,  on  a 
motion  for  a  new  trial.  The  statute  (2  R.  S.  p.  119)  pro- 
vides that  the  motion  for  a  new  trial  must  be  based  "upon 
written  cause  filed  at  the  time,"  &c;  and  (same  volume,  p. 
117)  that  a  new  trial  maybe  granted,  among  other  causes, 
for  "error  of  law  occurring  at  the  trial,  and  excepted  to  by 
the  party  making  the  application." 

The  rule  would  be  a  reasonable  one,  that  the  Court  be- 
low should  have  an  opportunity,  after  the  hurry  of  the  trial 
was  over,  to  hear  full  argument,  and  consult  authorities 
upon  disputed  points  ruled  during  its  progress,  and  to  cor- 
rect any  error  it  might  conclude  it  had  committed.  It 
might  prevent  an  appeal,  in  many  instances,  to  this  Court, 
or  a  reversal,  where  an  appeal  was  taken. 

The  practice  of  this  Court  has  not  been,  as  above  indi- 
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cated  it  might  properly  be.    The  point,  however,  has  never   M*y  T*nn, 
been  fully  considered,  and  is  not  here  decided.  1859. 

Per  Curiam. — The  judgment  is  affirmed  with  costs.  The  n«w 

JET.  W.  Chase  and  J.  A.  Wilstach,  for  the  appellant.  iuilbo'd  Co! 

IL  A.  Chandler,  for  the  appellees.  Tiwoh 


The  New  Albany  and  Salem  Railroad  Company  v. 
Tilton. 

8ervice  of  process  upon  a  conductor  of  a  railroad  train  is  sufficient  to  compel 
the  appearance  of  the  company. 

la  the  enactment  of  the  statute  teaching  animals  running  at  large  (1  R.  S.  p. 
102),  the  legislature  contemplated  the  promotion  of  agricultural  interests 
rather  than  the  protection  of  railroad  property. 

The  statute  regulating  the  fencing  of  railroads  (Acts  of  1853,  p.  113),  is  in  the 
nature  of  a  police  regulation,  by  which  railroad  companies  are  required  to 
fence  their  roads,  or  to  hold  themselves  liable,  to  a  certain  extent,  for  animals 
injured  for  the  want  of  such  fences.  It  is  not  so  much  a  measure  of  protection 
to  the  owners  of  such  animals,  as  it  is  a  regulation  for  the  safety  of  passen- 
gers; and  the  legislature  possesses  the  power  to  incorporate  such  a  provision 
in  a  charter  or  general  law  authorizing  the  formation  of  companies ;  and,  look- 
ing to  the  protection  of  human  life,  such  a  regulation  may  be  prescribed,  as 
in  this  case,  after  the  road  has  been  constructed,  even  where  the  company's 
charter  is  not  amendable,  without  interfering  with  rested  rights,  or  violating 
a  contract. 

APPEAL  from  the  Pulaski  Circuit  Court.  Monduy, 

Hanna,  J, — This  was  an  action  commenced  before  a     ay  23" 
justice  of  the  peace  by  Tilton,  to  recover  of  the  appellant 
the  value  of  a  mare,  alleged  to  have  been  killed  by  the 
locomotive,  &c,  of  said  company. 

There  was  a  recovery  of  100  dollars  before  the  justice, 
and  also  for  the  same  amount  in  the  Circuit  Court  upon 
appeal. 

There  is  no  allegation  in  the  pleadings  of  negligence; 
nor  was  there  any  evidence  upon  the  trial  upon  that  point; 
nor  was  there  any  evidence  of  any  order,  under  the  stat- 
ute, of  the  county  authorities,  in  relation  to  the  kind  of 
animals  that  should  be  permitted  to  run  at  large. 


T. 
TlLTOH. 
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May  Term,        The  suit  was  evidently  instituted  under  the  act  of  March 
1889«      1, 1853,  copied  at  large  in  The  Madison,  tyc,  Co.  v.  White- 
Thb  n«w    neck,  8  Ind.  R.  218. 
Railro'd  Co!      The  main  point  argued  in  this  case  is,  as  to  whether  the 
act  referred  to  is  constitutional. 

Before  proceeding  to  the  examination  of  that  question, 
we  will  dispose  of  some  others  that  are  raised  and  argued, 
although  heretofore  either  directly  or  indirectly  decided. 

First.  It  is  insisted  that  the  service  of  a  notice  of  the 
day  of  trial  on  a  conductor  of  a  train,  was  not  such  ser- 
vice as  should  compel  the  appearance  of  the  defendant, 
although  the  statute  expressly  provides  therefor. 

In  addition  to  the  reasons  given  in  The  New  Albany,  Sfc, 
Co.  v.  Grooms,  9  Ind.  R.  243,  sustaining  such  service,  we 
might  say,  that  the  policy  of  our  system  of  jurisprudence 
requires  that  the  party  to  be  affected  directly  by  a  judg- 
ment, should,  in  some  form,  have  notice  of  the  pendency 
of  proceedings  in  a  Court  of  justice,  which  might  ulti- 
mately result  in  such  a  judgment.  Where  the  proceedings 
are  against  a  natural  person,  the  best  mode,  and  therefore 
the  one  that  should  be  adopted  where  it  can  be,  keeping 
the  ends  of  justice  to  both  parties  in  view,  is,  by  personal 
service;  but  as  to  one  of  those  impalpable  and  impercep- 
tible bodies,  known  as  artificial  persons,  or  bodies  corpo- 
rate, such  a  rule  cannot  prevail;  for  a  service  upon  a  direc- 
tor, an  officer,  or  an  agent  of  such  an  institution,  could 
not,  in  point  of  fact,  be  said  to  be  a  service  upon  the  per- 
son sued — the  artificial  person  before  then  created  by  the 
law.  The  power  that  created  and  breathed  into  being 
such  a  person,  ought  to,  and  in  our  opinion  does,  possess 
the  right  to  prescribe  the  mode  of  bringing  such  persons 
to  the  bar  of  judgment. 

Second.  That  proof  ought  to  have  been  made  by  the 
plaintiff  that  the  animal,  for  the  killing  of  which  suit  was 
brought,  was  such  an  one  as,  by  order  of  the  board  of  com- 
missioners of  that  county,  was  permitted  to  go  at  large. 
1  R.  S.  p.  102. 

The  most  that  can  be  said  in  reference  to  the  necessity 
of  such  an  order  and  the  proof  thereof  is,  that  domestic 
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animals  which  are,  in  the  absence  of  such  order,  permitted  May  Term, 
by  their  owner  to  pass  off  his  premises  on  to  the  premises       1859. 
of  another,  or  on  to  a  public  or  private  way — in  a  word,    Th«  New 
to  run  at  large — are  trespassers.    Whether  such  a  position  Railbo'd  Co! 
is  correct  or  not,  we  shall  not  examine,  for  the  reason  that,     tiwok 
in  our  view,  such  proposition  might  be  conceded,  and  yet 
the  company  would  be  liable  in  the  case  at  bar. 

In  the  argument,  this  question  is  treated  as  one  affecting 
the  rights  of  the  parties  to  this  suit  alone.  This  is  too 
circumscribed  a  view  of  the  intention  of  the  law-making 
power  in  the  enactment  of  the  statutes  regulating  the 
fencing  of  railroads,  and  in  reference  to  animals  running 
at  large.  It  is  clear  from  the  context  of  the  latter  statute, 
that  the  legislature,  by  its  enactment,  was  looking  more 
to  agricultural  interests  than  to  the  protection  of  railroad 
property. 

The  former  statute  is,  in  our  opinion,  in  the  nature  of  a 
police  regulation.  By  its  terms,  railroad  companies  are 
required  to  fence  their  roads,  or  hold  themselves  liable,  to 
a  certain  extent,  for  animals  injured  for  the  want  of  such 
fences.  The  legislature  certainly  possessed  the  power  to 
incorporate  such  a  provision  in  a  charter,  or  in  a  general 
law  authorizing  the  formation  of  companies.  Such  power 
has  been  heretofore  exercised  and  sustained  in  New  York* 
Laws  of  1850,  p.  233.— Corwin  v.  The  New  York,  Sfc.  Rail- 
road  Co.,  3  Kernan,  42. 

Here,  our  legislature  did  not  incorporate  the  regulation 
in  the  charter  of  the  appellants,  but,  after  the  construction 
of  the  road,  attempted  to  prescribe  it.  It  is  insisted  that 
by  the  act  additional  and  heavy  burdens  are  attempted 
to  be  fastened  upon  the  company;  that  it  is  in  reality  an 
alteration  of  the  charter,  when  it  was  provided  in  the  orig- 
inal charter  that  no  alteration  should  be  made,  &c  (Local 
Laws  of  1848,  p.  456);  in  a  word,  that  the  act  is  unconsti- 
tutional, because  it  interferes  with  vested  rights,  and  im- 
pairs the  obligations  of  a  contract.  It  is  assumed  that  the 
act  of  the  legislature  granting  to  the  appellants  certain 
franchises,  and  the  acceptance  of  the  act  and  exercise  of 
the  franchises  by  the  company,  are  a  contract. 
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Mny  Term,  We  shall  not  stop  to  inquire  into  the  rights,  or  rather  to 
lo°9"  limit  our  inquiry  into  the  rights  and  remedies  which  exist 
Tine  Nbw  as  between  the  company  and  the  owner  of  an  animal  that 
Kailro'd  Co!  might  chance  to  be  injured  on  the  road,  or  the  power  of 
Tivton  *ke  kg*8!81*1116  t°  prescribe  rules  in  reference  thereto,  if  his 
rights  were  alone  involved.  The  stockholders  of  a  railroad 
company  may  have  large  amounts  vested  in  the  enterprise, 
and  those  who  avail  themselves  of  that  mode  of  trans- 
porting property,  from  point  to  point,  might  likewise  risk 
large  amounts  in  value  aboard  the  cars  of  such  company. 
Whilst  the  business  of  the  company  should  be  confined 
to  the  transportation  of  property  alone,  the  power  of  the 
legislature  to  impose  new  and  additional  burdens  regulat- 
ing such  manner  of  transportation  may  be,  in  our  opinion, 
in  some  instances  questioned,  where  no  serious  question 
could  arise  as  to  the  exercise  of  that  power  if  the  com- 
pany should  undertake  to  transport  passengers.  This 
arises  out  of  the  fact  that  the  preservation  of  the  life  and 
limb  of  the  citizen  is,  by  the  law,  regarded  as  of  more 
consequence  than  the  protection  of  his  property.  When 
power  is  granted  to  organizations  to  prepare  ways  for  car- 
rying passengers  from  point  to  point,  with  great  celerity, 
but  by  the  application  of  a  propelling  agent  of  known 
danger  and  almost  irresistible  force,  it  would  appear  but 
reasonable  that  a  right  should  be  lodged  somewhere  to 
maintain  over  such  organizations  a  supervisory  control, 
by  which  they  might  be  compelled,  under  penalties,  to 
adopt  approved  means,  when  discovered,  of  lessening  the 
great  danger  arising  from  the  use  of  such  agent  and  mode 
of  conveyance.  Such  would  be  a  police  regulation — a 
regulation  for  the  protection  of  the  public.  It  is  but  the 
application  of  the  principle  that  he  who  possesses  a  right 
shall  exercise  it  in  a  manner  the  least  detrimental,  injuri- 
ous, or  dangerous  to  his  neighbor.  The  penalty  under  the 
regulation,  in  the  case  at  bar,  is  the  payment  to  the  owner 
of  the  value  of  the  animal  killed.  It  is,  in  that  respect, 
better  calculated  to  accomplish  the  desired  end,  than  a  fine 
paid  to  the  public  might  be.  To  the  company  it  is  the 
same,  whether  the  individual  or  the  publio  should  receive 
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that  amount;  but  to  others  it  is  different;  the  reception  by   May  Term, 
the  owner,  of  the  value  of  his  property,  is  intended  to  pre-       1859. 
vent  heart-burnings  and  disputes,  and  to  check  the  out-    Tes  New 
burst  of  angry  passions,  in  a  from  that  might  be  disastrous  Rulro'b  Co! 
to  human  life,  by  the  perpetration  of  malicious  mischief     ~  ^o 
to  the  work  itself.     See  T/te  Madison,  8fc~>  Co.  v.  White' 
neck,  8  Ind  R.  230;  Corwin  v.  The  New  York,  fyc.,  Co.,  3 
Kern.  42;  Fawcett  v.  The  York,  Sfc,  Railway  Co.,  2  Eng. 
L.  and  E.  289;  The  Jeffersonville,  Sfc.,  Co.  v.  Applegate,  10 
Ind.  R.  49. 

By  the  first  and  second  sections  of  the  act  of  congress 
of  1847,  the  number  of  passengers  to  be  taken  on  board 
certain  vessels  to  be  carried  to  or  from  the  United  States, 
is  fixed  in  proportion  to  the  space  to  be  occupied.  As  a 
penalty  for  a  violation  of  the  law,  the  master  of  the  vessel 
is  subject,  to  a  fine  of  50  dollars  for  each  passenger  over, 
&c;  and  if  the  excess  is  more  than  twenty,  the  vessel  to 
be  forfeited  to  the  United  States. 

In  the  case  of  The  United  States  v.  The  Brig  Neurea, 
19  How.  95,  it  is  said  that  "the  object  of  the  act  in  ques- 
tion is  the  protection  of  the  health  and  lives  of  passengers 
from  becoming  a  prey  to  the  avarice  of  ship  owners."  There 
is  no  intimation  that  the  act  is  invalid,  but  to  the  reverse, 
the  information  was  sustained.  If  we  are  correct,  the  ob- 
ject of  this  statute  is,  among  other  things,  to  prevent  the 
lives  of  passengers  from  becoming  a  prey  to  the  avarice  of 
railroad  owners. 

By  the  act  of  congress  of  July  7, 1838,  entitled  "  An  act 
to  provide  for  the  better  security  of  the  lives  of  passengers 
on  board  of  vessels  propelled  in  whole  or  in  part  by  steam/' 
it  is  declared  that,  "  It  shall  be  the  duty  of  the  master  and 
owner  of  every  steamboat,  running  between  sunset  and 
sunrise,  to  carry  one  or  more  signal  lights,  that  may  be 
seen  by  other  boats  navigating  the  same  waters,  under  the 
penalty  of  200  dollars."  This  act  has  been  held,  in  all  its 
provisions,  obligatory  upon  the  owners  and  masters  of 
steamers  navigating  the  waters  of  the  United  States,  &c 
Waring  v.  Clarke,  5  How.  465. 

Thus  it  is  seen  that  the  right  of  the  individual  citizen  to 
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May  Term,  engage  in  the  business  of  carrying  passengers  to  or  from 
1859*  ports  of  the  United  States,  and  upon  the  waters  of  the 
The  New  United  States,  in  boats  propelled  by  steam,  is  restrained 
Bailro'd  Co!  and  regulated  by  statutes*  Suppose,  in  the  first  cases  cited, 
Tilton  owners  had  vested  large  sums  in  the  construction  of  ves- 
sels, destined  to  the  business  of  carrying  passengers,  before 
the  passage  of  the  statutes,  and  that  thereby  the  number 
that  might  otherwise  have  been  conveyed,  and  the  profits 
that  might  have  accrued,  were  reduced  one-third.  Would 
not  such  enactment  have  been  as  much  an  infringement  of 
individual  rights — as  much  an  interference  with  legitimate 
business — as  could  arise  under  the  enactment  now  in  ques- 
tion. In  point  of  fact  it  would  be,  and  the  only  reason,  we 
conceive,  that  can  be  even  plausibly  urged,  to  strike  down 
the  one  enactment  while  the  other  is  sustained,  would  be 
upon  the  ground  that  the  legislature,  by  the  enactment  au- 
thorizing the  construction  of  the  road,  divested  itself,  and 
all  future  bodies  of  like  character,  of  the  power  to  make 
regulations  to  insure  the  safety  of  passengers  upon  such 
road. 

One  of  the  "unalienable  rights"  of  man  is  the  "pursuit 
of  happiness,"  included  in  which,  as  generally  understood, 
is  the  right  to  acquire  and  quietly  enjoy  property.  Yet  by 
these  acts  of  congress,  this  unalienable  right  to  acquire 
property  is,  to  a  certain  extent,  infringed;  the  right  of  the 
individual  is  treated  as  secondary  and  subordinate  to  the 
general  welfare. 

If  the  legislative  body  possesses  the  power  to  regulate 
the  enjoyment,  by  the  citizen,  of  an  unalienable  right,  we 
cannot  well  conceive  how  such  body  could  grant  to  a  few 
of  the  citizens  of  the  state,  when  organized  into  a  body 
politic,  rights  of  a  higher  dignity  or  more  sacred  character 
than  those  generally  recognized  as  unalienable. 

Viewing  in  this  light  the  questions  involved  in  the  case 
at  bar,  we  are,  we  repeat,  clearly  of  opinion  that  the  stat- 
ute should  be  considered  as  a  police  regulation,  and,  as 
such,  is  valid  and  binding  upon  all  railroads,  whether  con- 
structed under  charters  granted  before  or  after  its  publica- 
tion. 
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Per  Curiam. — The  judgment  is  affirmed  with  costs.  M»y  Tenn» 

W.  G.  Cooper,  for  the  appellants  (1).  1889- 

D.  D.  PratL  for  the  appellees,  Thb  Nbw 

rr  Albany,  &c., 

Railro'd  Co. 

(1)  Counsel  for  the  appellants,  npon  the  principal  question  discussed  in  the  v. 

opinion  of  the  Court,  cited  the  following  authorities :  Tiltoh. 

It  may  be  urged,  that  the  legislature  has  undoubted  police  jurisdiction  over 
all  corporations  of  their  creating.  This  may  in  a  measure  be,  and  probably  in 
some  cases  is,  true ;  but  it  depends  upon  circumstances  how  far  this  power  ex- 
tends. They  hare,  of  course,  the  power  to  dictate  the  most  exacting  terms  to 
the  party  asking  to  be  incorporated,  and,  if  they  accept,  are  bound  by  them ; 
but,  in  order  to  alter  or  modify  these  terms  after  their  acceptance,  who  can 
doubt,  for  one  moment,  but  what  it  would  be  necessary  for  the  state  to  first 
obtain  the  consent  of  the  other  party  before  the  alteration  ?  or  else  it  would 
not  be  binding  updn  private  corporations,  because  their  charters  are  contracts. 
Parsons  on  Contracts,  514.  That  the  charters  of  private  corporations,  of 
which  bank,  insurance,  turnpike,  and  railroad  companies,  are  the  leading  in- 
stances, are  contracts  protected  by  the  tenth  section  of  the  constitution  of  the 
United  States,  seems  to  be  well  settled.  2  Story  on  the  Const.  1393.— a  Kent's 
Comm.  272. — Angell  and  Ames  on  Corp.  chap.  1,  f  31.  The  main  distinc- 
tion between  public  and  private  corporations  is,  that,  over  the  former,  the  leg- 
islature, as  the  trustee  or  guardian  of  the  public  interests,  has  the  exclusive 
and  unrestrained  control ;  and,  acting  as  such,  as  it  may  create,  so  may  it 
destroy  or  modify,  as  public  exigency  requires  or  recommends,  or  the  public 
interest  will  be  best  subserved.  The  right  to  establish,  alter,  or  abolish  such 
corporations  seems  to  be  a  principle  inherent  in  the  very  nature  of  the  institu- 
tions themselves;  since  all  mere  municipal  regulations  must,  from  the  nature 
of  things,  be  subject  to  the  absolute  control  of  the  government.  Such  institu- 
tions are  the  auxiliaries  of  the  government  in  the  important  business  of  muni- 
cipal rule,  and  cannot  have  the  least  pretension  to  sustain  their  privileges  or 
their  existence  upon  anything  like  a  contract  between  them  and  the  legisla- 
ture ;  because  there  can  be  no  reciprocity  of  stipulation,  and  because  their 
objects  and  duties  are  incompatible  with  everything  of  the  nature  of  compact. 

Private  corporations,  on  the  other  hand,  are  created  by  an  act  of  the  legis- 
lature, which,  in  connection  with  its  acceptance,  is  regarded  as  a  compact,  and 
one  which,  so  long  as  the  body  corporate  faithfully  observes,  the  legislature  is 
constitutionally  restrained  from  impairing,  by  annexing  new  terms  and  condi- 
tions, onerous  in  their  operation,  or  inconsistent  with  a  reasonable  construction 
of  their  contract.  Bailey  v.  The  Mayor,  £c.,  of  New  York,  3  Hill,  531.— 
Stale  of  Ohio  v.  The  Library  Co.,  11  Ohio  R.  96.— Marietta  v.  Fearing,  4  id. 
427. — Washington  Bridge  Co.  v.  The  State,  18  Conn.  R.  53.— Young  v.  Harri- 
son, 6  Georg.  R.  130.— County  of  Richmond  v.  County  of  Lawrence,  12  111.  R. 

1.— The  President,  frc.,  v. ,  13   Sm.  and  Marsh.  130.— Hope  v. 

Deadrich,  8  Humph.  (Tenn.)  1.  Thus  it  has  been  expressly  held  that  the  leg- 
islature has  no  power  to  direct  that  any  portion  of  the  debts  due  a  bank  shall 
be  received  in  anything  but  gold  or  silver,  as  it  impairs  the  contract  created 
by  the  act  of  incorporation  Bush  v.  Shipman,  4  Scam.  (HI.)  190;  and  see 
IfcKxm  v.  Octom,3  Bland.  (Md.  Ch.)  417.  Private  corporations  arc  indisputa- 
bly the  creatures  of  public  policy,  and,  in  the  popular  meaning  of  the  term, 
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The  New 
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Railro'd  Co. 
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Maiden. 


may  be  called  public ;  but  yet,  if  the  whole  interest  does  not  belong  to  the 
government  (as  if  the  corporation  is  created  for  the  administration  of  civil  or 
municipal  power),  the  corporation  is  private.  A  bank,  for  instance,  may  be 
created  by  the  government  for  its  own  uses ;  but,  if  the  stock  is  owned  by  pri- 
vate persons,  it  is  a  private  corporation,  although  it  is  erected  by  the  sanction 
of  public  authority,  and  its  objects  and  operations  partake  of  a  public  nature. 
Bank  of  the  United  States  v.  Planters'  Bank  of  Georgia,  9  Wheat.  (U.  8.)  904. 
—Miners'  Bank  v.  The  United  States,  1  Greene  (Iowa),  558.  "Generally 
speaking/'  say  the  Court,  in  the  case  of  The  Bonaparte  and  Camden,  fa,  Rail- 
road Company,  "public  corporations  are  towns,  cities,  counties,  parishes,  exist- 
ing for  public  purposes:  private  corporations  are  banks,  insurance,  roads, 
canals,  bridges,  &c.,  where  the  stock  is  owned  by  individuals ;  but  their  use 
may  be  public."  1  Bald.  (Or.  Court)  222.  In  all  the  last-named  and  other 
like  corporations,  the  acts  done  by  them  are  done  with  a  view  to  their  own  in- 
terests; and,  if  they  thereby  incidentally  promote  that  of  the  publie,  it  cannot 
reasonably  be  supposed  they  do  it  from  any  spirit  of  liberality  they  have  be- 
yond that  of  their  fellow-citizens.  Both  the  property  and  the  sole  object  ot 
every  such  corporation  are  essentially  private;  and,  from  them,  the  individuals 
composing  the  company  corporate  are  to  derive  profit.  Ten  Eyek  v.  The 
Delaware  and  Ronton  Canal  Co.,  3  Harr.  (N.  J.)  200. — R.  and  G.  Railroad 
Co.  v.  Davis,  Dev.  and  Bat.  (N.  C.)  451.  A  private  corporation,  whether  civil 
or  eleemosynary,  is  a  contract  between  the  government  and  the  corporators ; 
and  the  legislature  cannot  repeal,  impair,  or  alter  the  rights  and  privileges  con- 
ferred by  the  charter.  2  Kent* s  Comm.  306. — Angell  and  Ames  on  Corp., 
i  767.-2  Story  on  the  Const.,  §  1393. 


The  New  Albany  and  Salem  Railroad  Company  v. 
Maiden. 

The  act  of  March  1, 1853  (Acts,  p.  113),  providing  compensation  to  the  own- 
ers of  animals  killed  or  injured  by  the  cars,  &c.,  of  railroad  companies,  is 
more  for  the  benefit  of  the  public — to  guard  against  injury  to  passengers — 
than  for  the  benefit  of  the  owner  of  the  animal. 

Thus,  such  owner  might  be  passively  a  wrongdoer,  by  suffering  his  animal  to 
run  at  large,  and  yet  recover. 

Hence,  the  company  cannot  divest  itself  of  responsibility  by  making  private 
contracts  with  the  landholders  along  their  road,  by  which  the  latter  sepa- 
rately agree  to  make  and  keep  up  fences. 


Monday, 
May  23. 


APPEAL  from  the  Lawrence  Circuit  Court, 
Hanna,  J, — This  was  a  suit  for  an  animal  killed  by  the 
cars  of  the  company.    Judgment  for  the  plaintiff. 


OF  THE  STATE  OP  INDIANA.  II 

The  objections  to  the  judgment  all  fall  within  the  rea-   May  Term, 

soning  of  the  case  of  the  same  appellant  v.  Tilton,  decided       1859, 

at  this  term;  and  all  of  the  points  herein  raised  are  di-    Th*  N»w 

Albany  &c 
rectly  decided  in  that  case,  with  the  exception  of  one.  Railro'd  Co! 

That  point  is  presented  upon  the  attempt  which  was  made     y^m^x 
to  show  that  a  claim  had  been  preferred  by  the  plaintiff  for 
damages  for  the  construction  of  the  road  through  his  lands, 
included  in  which  claim  was  the  necessity  of  making  addi- 
tional fences. 

The  evidence  does  not  show  directly  that  the  animal 
was  killed  on  the  same  land  upon  which  damages  had 
been  assessed,  nor  does  it  show  the  payment  of  such  as- 
sessment. 5ut  passing  over  that,  we  are  of  opinion,  as 
indicated  in  the  case  above  referred  to,  that  the  statute  is 
more  for  the  benefit  of  the  public — to  guard  against  injury 
to  the  citizen — than  it  is  for  the  protection  or  benefit  of  the 
owner  of  the  animal.  Indeed,  the  owner  of  the  animal 
might  be  passively  a  wrongdoer,  by  suffering  his  animal  to 
run  at  large,  and  yet  recover.  The  law  does  not  prescribe 
the  payment,  by  the  road  to  the  owner,  of  the  value  of  the 
animal,  because  of  his  abstract  right  to  that  sum  wrhere  he 
is  thus  a  wrongdoer,  but  because  it  is  supposed  to  be  as 
effectual  a  mode  as  any  that  can  as  yet  be  devised  to  com- 
pel the  exercise,  by  the  road,  of  all  reasonable  care  to  insure 
the  safety  of  passengers,  included  in  which,  is  the  adoption 
of  such  means  as  will  prevent  the  cars  from  coming  in  col- 
lision with  animate  objects,  involving  not  alone  the  destruc- 
tion of  such  object,  but  most  likely  a  great  loss  of  human 
life,  followed  in  many  cases  by  angry,  and  sometimes  mali- 
cious passions,  engendered  by  the  destruction  of  such  pro- 
perty, and  which  might  lead  to  further  serious  disaster, 
unless  the  value  thereof  is  accounted  for  to  the  owner. 

In  this  view  of  the  statute,  the  road  could  not  divest  it- 
self of  responsibility  by  making  private  contracts  with  the 
numerous  landholders  along  its  route,  by  which  they  should 
separately  agree  and  bind  themselves  to  make  and  keep  up 
fences.  See  authorities  referred  to  in  The  New  Albany  and 
Salem  Railroad  Co.  v.  Tilton,  at  this  term  (1). 
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May  Term,  Per  Curiam. — The  judgment  is  affirmed  with  5  per  cent. 

1859*  damages  and  costs. 

Boob  W.  G.  Cooper,  for  the  appellants. 

Caldwbll.  J*  Baker,  for  the  appellee. 


(1)  The  next  preceding  case. 


Booe  v.  Caldwell  and  Another., 

Where  A.  and  B.  held  themselves  ont  as  partners  in  a  certain  business,  and  C. 
contracted  with  A.  to  sell  and  deliver  an  article  within  the  scope  of  that  busi- 
ness, understanding  that  he  was  dealing  with  the  firm ;  held,  that  A.  and  B. 
were  both  liable  on  the  contract,  though  they  might  not,  in  fact,  have  been  in 
partnership,  and  though  A.  did  not  intend,  in  making  the  contract,  to  pledge 
the  credit  of  the  firm,  but  only  his  own  individual  credit. 

It  must  affirmatively  appear,  in  such  case,  that  the  sale  was  made  on  the  indi- 
vidual credit  of  the  party  purchasing,  and  on  his  own  account. 


Monday, 
May  23. 


APPEAL  from  the  Fayette  Circuit  Court 
Action  by  the  appellant  against  Caldwell  and  Watson, 
to  recover  the  value  of  one  hundred  and  forty-eight  bushels 
of  wheat  alleged  to  have  been  sold  and  delivered  by  the 
plaintiff  to  the  defendants,  as  partners.  Process  not  being 
served  on  Watson,  the  cause  was  continued  as  to  him,  for 
service,  and  Caldwell  answered — 

1.  By  general  denial. 

2.  That  although  he  and  Watson  were  partners  in  trade 
at  the  time  specified,  the  wheat  was  not  purchased  by  the 
firm,  but  that  it  was  sold  and  delivered  by  the  plaintiff  to 
Watson,  on  his  own  account  and  for  his  own  use,  and  not 
for  that  of  the  firm  of  Watson  and  Caldwell. 

Replication  in  denial  of  the  matter  set  up  in  the  answer. 
Trial  by  jury;  verdict  and  judgment  for  defendant,  over 
a  motion  for  a  new  trial. 

It  appears  by  a  bill  of  exceptions,  that  on  the  trial  of  the 
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cause,  it  was  agreed  between  the  parties  that,  at  the  time  of  M»7  Term, 
the  sale  and  delivery  of  the  wheat,  the  relation  between       1859. 
Caldwell  and  Watson  and  the  public  was  such,  that  Wat-       Boob 
son  had  power  and  authority  to  purchase  on  the  credit  of   Caldwell. 
Caldwell  and  Watson,  and  that  if  the  wheat  was  so  pur- 
chased, Caldwell  was  liable  to  the  plaintiff  in  this  suit  for 
the  price  of  it.    By  agreement,  the  plaintiff  and  defendant 
were  both  to  be  received  as  competent  witnesses,  their 
credibility  to  be  left  to  the  jury. 

Plaintiff  testified  to  the  sale  and  delivery  of  the  wheat. 
He  made  the  contract  of  sale  with  Watson.  Did  not  re- 
member whether  Watson  said  he  was  buying  it  for  himself 
or  for  Caldwell  and  himself;  but  it  was  his  understanding 
that  he  was  selling  it  to  both,  and  on  their  joint  credit. 

After  making  the  contract  for  the  sale  of  the  wheat,  he 
took  a  load  to  Harrisburg,  and  went  into  the  store  of  Cald- 
well and  Watson,  and  told  Caldwell  he  had  brought  them 
a  load  of  wheat.  Caldwell  was  busy  waiting  on  his  cus- 
tomers, and  told  plaintiff  that  he  could  not  attend  to  receiv- 
ing it,  but  perhaps  Mr.  Watty  across  the  way,  would  attend 
to  it  Plaintiff  went  to  see  Mr.  Watt,  {rat  could  not  find 
him  or  any  one  else  to  receive  the  wheat;  so  he  hauled  it 
back,  a  distance  of  about  one  hundred  and  fifty  rods. 
The  wheat,  it  appears,  was  afterwards  delivered.  This 
was  in  the  fall  of  1856.  The  plaintiff  gave  in  evidence  the 
following  card,  published  on  the  first  day  of  August  of  that 
year,  in  a  newspaper  of  general  circulation  in  the  county, 
viz.: 

"Wheat!  Wheat!  Watson  and  Caldwell,  Harrisburg, 
hid,  are  prepared  to  purchase,  and  will  pay  the  very  high- 
est price  in  cash  for,  all  the  good  wheat  in  eastern  Indiana. 
We  are  purchasing  for  a  Cincinnati  firm,  and  are  anxious 
to  buy.  We  want  the  wheat  delivered  either  at  Conners* 
viUe,  Harrisburg,  Milton,  or  Cambridge.    July  30, 1856." 

Caldwell  was  sworn,  and  testified  that  he  had  no  interest 
in  any  of  the  wheat  purchased  by  Watson  in  the  fall  of 
1856 — had  no  interest  in  that  purchased  of  the  plaintiff — 
was  in  partnership  with  Watson  in  the  store,  but  had  no 
interest  in  the  purchases  of  grain.     When  the  plaintiff 
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May  Term,  came  to  the  store  and  said  he  brought  the  load  of  wheat 
1859*  (as  testified  to  by  plaintiff),  defendant  informed  plaintiff 
Boos  that  he,  defendant,  "had  nothing  to  do  with  the  wheat." 
Caldwell.  Booe  then  asked  him  if  Watson  did  not  have  some  one  to 
attend  to  it  for  him.  Defendant  told  him  he  had  a  Mr. 
Thomas  engaged  in  that  service,  but  he  was  absent,  and 
'  that  perhaps  Mr.  Watty  over  the  way,  would  attend  to  it. 
Booe  heard  what  defendant  said  when  he  told  him  he  had 
nothing  to  do  with  the  wheat,  and  asked  if  Watson  did  not 
have  some  one  to  attend  to  it  for  him.  The  defendant 
proved  by  a  witness,  that  in  September  or  October,  1856, 
at  Harrisburg,  in  a  conversation  between  plaintiff  and  Wat- 
son, the  plaintiff  told  Watson  that  he  had  brought  a  load  of 
wheat  to  Harrisbwrg,  and  that  there  was  no  one  to  receive 
it;  that  he  had  called  on  Caldwell  to  receive  it,  and  he 
would  not  do  it,  Watson  asked  plaintiff  why  Caldwell 
would  not  attend  to  the  receiving  of  the  wheat,  and  he  re- 
plied that  be  was  engaged  in  the  store.  Watson  observed 
that  Caldwell  might  have  received  it;  that  he  had  done  as 
much  for  him;  that  he  (Caldwell)  had  no  interest  in  the 
wheat,  Watson  told  plaintiff  to  bring  on  his  wheat,  that 
he  wanted  it  and  would  pay  the  Connersville  price  for  it. 

The  defendant  introduced  other  testimony  tending  to 
show  that  he  was  not,  in  point  of  fact,  interested  in  the 
business  of  purchasing  wheat. 

The  plaintiff  was  again  introduced,  and  testified  that  at 
times  he  was  hard  of  hearing,  and  that  if  ever  Watson  or 
Caldwell  told  him  that  Caldwell  had  nothing  to  do  with 
the  wheat,  he  did  not  hear  it,  but,  on  the  contrary,  it  was 
his  understanding  that  he  sold  it  to  both  defendants. 

This  is  the  substance  of  all  the  evidence  in  the  cause. 

The  Court  instructed  the  jury  "that  to  entitle  the  plain- 
tiff to  recover,  it  was  not  only  necessary  that  he  should 
have  understood  that  he  was  selling  the  wheat  to  both  de- 
fendants, but  such  must  have  been  the  mutual  understand- 
ing of  both  of  the  contracting  parties.  The  plaintiff  must 
have  understood  that  he  was  selling  his  wheat  to  both  of 
the  defendants,  and  Watson,  with  whom  the  contract  ap- 
pears to  have  been  made,  must  also  have  understood 
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that  he  was  pledging  the  <nredit  of  them  both  for  the  pay-   May  Term, 
ment."  1859- 


Thereupon  the  plaintiff  requested  the  Court  to  charge  Boob 
that,  "in  the  absence  of  any  direct  evidence  as  to  whether  Caldwbix. 
Watson  intended  to  buy  the  wheat  on  his  own  individual 
account  and  credit,  or  on  the  account  and  credit  of  Watson 
and  Caldwell,  it  ought  to  be  presumed  that  he  purchased 
it  on  the  account  and  credit  of  them  both."  This  the 
Court  refused,  but  charged  "that  it  was  for  the  jury  to  say, 
from  all  the  evidence  in  the  case,  whether  Watson  intended 
to  pledge  his  own  individual  credit,  or  the  credit  of  both  of 
the  defendants."  ' 

To  the  charges  given,  and  the  refusal  to  charge  as  asked, 
the  plaintiff  excepted. 

From  the  evidence  offered,  and  the  agreement  of  the 
parties,  it  is  apparent  that  Caldwell  was  at  least  a  nominal 
partner  with  Watson  in  the  business  of  purchasing  wheat. 
They  were  partners  "in  the  store,"  and  held  themselves  out 
as  such  in  the  business  of  purchasing  wheat,  by  their  ad- 
vertisement, printed  and  circulated  under  such  circum- 
stances as  to  give  general  publicity  to  the  same.  Indeed, 
the  agreement  of  the  parties,  that  the  relations  of  Watson 
and  Caldwell  were  such  that,  as  between  themselves  and 
the  world,  Watson  had  power  to  purchase  on  the  credit  of 
Watson  and  Caldwell,  assumes  that  in  that  respect  they 
were  at  least  nominally  in  partnership. 

Admitting  that  Caldwell  had  no  interest  in  the  purchases 
of  wheat,  and  that,  as  between  himself  and  Watson,  they 
were  not,  in  fact,  in  partnership,  yet  Caldwell  having  al- 
lowed his  name  to  be  held  out  to  the  world  as  that  of  a 
partner,  the  law  imposes  upon  him  the  liability  of  one,  to 
persons  who  have  had  dealings  with  the  firm  of  which  he 
has  held  himself  out  as  a  member.  Waugh  v.  Carver,  1 
Smith's  Lead.  Cases,  717,  and  note.  "  If  he  will  lend  his 
name  as  a  partner,  he  becomes,  as  against  all  the  rest  of 
the  world,  a  partner,  not  upon  the  ground  of  the  real  trans- 
action between  them,  but  upon  principles  of  general  policy, 
to  prevent  the  frauds  to  which  creditors  would  be  liable,  if 
they  were  to  suppose  that  they  lent  their  money  upon  the 
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May  Torm,   apparent  credit  of  three  or  four  persons,  when,  in  fact,  they 

185®-      lent  it  to  two  of  them  only,  to  whom,  without  the  others, 

Boob       they  would  have  lent  nothing."     Story  on  Part.  97. 

Caldwbxl.       The  defendants,  Caldwell  and  Watson,  being  nominally 

partners  in  the  business  of  purchasing  wheat,  the  question 

arises  whether  Caldwell  is  bound  by  such  purchase,  where 

the  seller  understands  and  supposes  he  is  selling  to  the 

firm,  although  Watson,  the  member  of  the  firm  making  the 

purchase,  did  not  intend  to  pledge  the  credit  of  the  firm, 

but  only  his  own  individual  credit. 

We  think  that,  under  such  circumstances,  both  members 
of  the  firm  are  bound. 

It  is  said  by  Chancellor  Kent  (3  Kent's  Comm.  44),  that 
"  a  sale  to  one  partner  in  a  case  within  the  scope  and  course 
of  the  partnership  business,  is,  in  judgment  of  law,  a  sale 
to  the  partnership." 

A  very  strong  case  illustrative  of  the  above  doctrine  is 
that  of  Bond  v.  Gibson  and  Jephson,  1  Camp.  185.  The 
case  was  assumpsit  for  goods  sold  and  delivered. 

It  appeared  that  while  the  defendants  were  carrying  on 
the  trade  of  harness-makers  together,  Jephson  bought  of  the 
plaintiff  a  great  number  of  bits  to  be  made  up  into  bridles, 
which  he  carried  away  himself;  but  instead  of  taking  them 
to  the  shop  of  himself  and  partner,  he  pawned  them  to  raise 
money  for  his  own  use. 

It  was  contended  that  this  could  not  be  considered  a 
partnership  debt,  as  the  goods  had  not  been  bought  on  the 
partnership  account,  and  the  credit  appeared  to  have  been 
given  to  Jephson  only. 

But  per  Lord  Ellenborough  :  "  Unless  the  seller  is  guilty 
of  collusion,  a  sale  to  one  partner  is  a  sale  to  the  partner- 
ship, with  whatever  view  the  goods  may  be  bought,  and 
to  whatever  purpose  they  may  be  applied.  I  will  take  it 
that  Jephson  here  meant  to  cheat  his  partner;  still  the  seller 
is  not  on  that  account  to  suffer,  and  he  had  a  right  to  sup- 
pose that  this  individual  acted  for  the  partnership." 

Applying  the  law  as  thus  expounded,  to  the  case  at  bar, 
it  follows  that  the  Court  erred  in  charging  the  jury  that  it 
was  not  only  necessary  that  the  plaintiff  should  have  un- 
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derstood  that  he  was  selling  to  both  defendants,  in  order  M»y  Term, 
to  entitle  him  to  recover,  but  such  must  have  been  the  mu-       1859. 
tual  understanding  of  both  contracting  parties;  that  Wat"       Boob 
son  must  have  understood  that  he  was  pledging  the  credit   Caldwbia. 
of  both  for  payment. 

The  rule,  that  a  sale  to  one  partner,  in  a  case  within  the 
scope  and  course  of  the  partnership,  is,  in  judgment  of  law, 
a  sale  to  the  partnership,  we  think,  applies  where  it  does 
not  affirmatively  appear  that  the  sale  was  made  on  the  in- 
dividual credit  of  the  party  purchasing,  and  on  his  own 
individual  account,  which  does  not  appear  to  have  been 
the  case  here.  From  the  evidence  it  is  entirely  uncertain 
whether,  in  the  contract  for  the  sale  of  the  wheat,  there  was 
anything  said  as  to  whether  Watson  was  buying  for  him* 
self  individually,  or  for  the  firm;  and  in  that  state  of  un- 
certainty, the  above  rule,  we  think,  is  applicable. 

As  the  jury  might,  on  the  evidence,  have  found  differ- 
ently, had  they  not  been  directed  that  in  order  to  entitle 
the  plaintiff  to  recover  it  was  necessary  that  Watson  should 
have  understood  that  he  was  pledging  the  credit  of  the  firm 
for  the  wheat,  the  judgment  must  be  reversed. 

By  the  charge  given,  the  attention  of  the  jury  may  have 
been  withdrawn  from  what  appears  to  have  been  the  main 
question  involved  in  the  case;  that  is,  whether  the  plaintiff 
had  notice  that  Caldwell  was  not  interested  in,  and  had 
nothing  to  do  with,  the  business  of  purchasing  grain,  be- 
fore the  sale  or  delivery  of  the  wheat  in  question. 

Per  Curiam. —  The  judgment  is  reversed  with  costs, 
Cause  remanded  for  a  new  trial. 

B.  F.  Claypool)  for  the  appellant  (1). 

J.  &  Reid  and  8.  Heron,  for  the  appellees  (2). 

(1)  Counsel  for  the  Appellant  eked  Story  on  Part,  M  104, 105, 112, 184, 135, 
140, 141 ;  1  GreenL  Ey.,  $  207;  2  McLean,  347 ;  Winship  y.  Tht  United  Stat* 
'Bank,  5  Pet.  560. 

(2)  Counsel  for  the  appellees  cited  Story  on  Part,  H  137, 138, 154 ;  Port  r. 
Wffixm,  6  iBd.  B.  219. 
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May  Term, 
1889-  Lotbll  v.  The  State* 


12      18  *«vm* 

li! 5?  The  State    ^*  a  K00**1  rn^e>  evidence  should  not  be  given,  either  in  criminal  or  civfl 

cases,  which  does  not  directly  tend  to  the  proof  or  disproof  of  the  matter  in 
issue. 

Under  this  rale,  the  facts  given  to  the  jury  in  a  criminal  case  should  consist 
exclusively  of  the  transaction  which  forms  the  sutyect  of  the  indictment. 

Hence,  the  prosecution  cannot  prove  another  distinct  offense  for  the  purpose 
of  raising  an  inference  that  the  accused  is  guilty  of  the  offense  charged. 

Thus,  where  the  indictment  contained  a  Bingle  charge  of  incest,  which  was 
proved  as  laid,  the  state  cannot  prove  that  the  defendant  had  sexual  inter- 
course with  the  prosecuting  witness  at  any  subsequent  time. 

Monday,  APPEAL  from  the  Hendricks  Circuit  Court. 

May  23 

Davison,  J<— This  was  a  prosecution  for  incest.  The 
indictment  charges  that  the  defendant,  on  the  10th  of  De- 
cember, 1856,  at  Hendricks  county,  did,  then  and  there, 
have  sexual  intercourse  with  one  Sarah  E.  Curtis,  his  step- 
daughter, he,  defendant,  then  and  there  well  knowing,  &c. 
Plea,  not  guilty.  Verdict  for  the  state,  upon  which  the 
Court,  having  refused  a  new  trial,  rendered  judgment,  &c 

The  record  contains  a  bill  of  exceptions,  which  shows 
that  upon  the  trial  Sarah  &  Curtis  was  produced,  and  tes- 
tified that  on  the  first  of  December,  1856,  she  was  engaged s 
in  weaving,  when  the  defendant,  her  step-father,  came  into 
the  room,  pulled  her  off  the  loom,  threw  her  on  the  bed, 
and  had  sexual  intercourse  with  her.  At  this  point  in  her 
testimony,  the  prosecution  asked  the  witness  whether  the 
defendant  had  had  sexual  intercourse  with  her  at  any  sub- 
sequent time.  To  the  question  thus  propounded,  the  de- 
fendant objected,  alleging  as  his  ground  of  objection,  that 
one  offense  only  was  charged  in  the  indictment,  and  the 
state  having  located  the  offense  charged  on  the  first  Mon- 
day of  December,  had  no  right  to  prove  another  similar 
offense  at  a  different  time.  But  the  objection  was  over- 
ruled, and  the  witness  proceeded :  "  Defendant  had  sexual 
intercourse  with  me  afterwards — had  such  intercourse  fre- 
quently. I  cannot  tell  how  often.  I  gave  birth  to  a  child 
on  the  first  of  September,  1857.    Defendant  is  the  father 
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of  the  child"     The  refusal  of  the  Court  to  sustain  the  do   Msy  Term, 
fendant's  objection  raises  the  only  question  in  the  case.  1859. 

Ordinarily,  no  evidence  should  be  given,  either  in  civil  Loybix 
or  criminal  cases,  which  does  not  directly  tend  to  the  proof  thb  State. 
or  disproof  of  the  matter  in  issue.  This  is,  no  doubt,  cor- 
rect as  a  general  rule;  and  under  it,  the  facts  laid  before 
the  jury  should  consist  exclusively  of  the  transaction  which 
forms  the  subject  of  the  indictment.  It  is,  therefore,  not 
competent  for  the  prosecution  to  prove  another  distinct 
offense  for  the  purpose  .of  raising  an  inference  that  the  ac- 
cused had  committed  the  offense  in  question.  And  for  the 
same  reason,  it  would  not  be  allowable  to  show  on  the 
trial  that  the  prisoner  had  a  general  disposition  to  commit 
the  same  kind  of  offense  as  that  with  which  he  is  charged. . 
Thus,  in  a  prosecution  for  an  infamous  crime,  an  admis- 
sion by  the  accused  that  he  had  committed  such  an  offense 
at  another  time,  and  that  he  had  a  tendency  to  such  prac- 
tices, ought  not  to  be  admitted*  Am*  Grim*  Law,  238. — 
Barton  v.  The  State,  18  Ohio  R.  221.— 1  Lead.  Cum*  Gases, 
189.  The  reasons  on  which  these  positions  are  founded 
are  sufficiently  obvious.  The  proof  must  correspond  with 
the  issue.  It  is  important  that  the  accused  should  not  be 
taken  by  surprise;  and  it  cannot  be  expected  that  he  will 
be  prepared  to  defend  himself  against  any  charge  other 
than  that  exhibited  against  him.  '  There  are,  it  is  true, 
exceptions  to  the  rule  to  which  we  have  referred.  For  in- 
stance, where  several  felonies  are  connected  together,  and 
each  forms  a  part  of  the  entire  transaction,  then  the  one  is 
evidence  to  show  the  character  of  the  other.  So  where  it 
becomes  necessary  to  prove  a  guilty  knowledge  on  the 
part  of  the  prisoner,  evidence  of  other  offenses  committed 
by  him,  though  not  charged  in  the  indictment,  are  admis- 
sible. 1  Lead.  Crim.  Cases,  185,  et  seq.  But  these  excep- 
tions do  not  apply  to  the  case  at  bar.  Here,  the  indict* 
raent  contains  a  single  charge  of  incest,  which  was  proved 
to  have  been  committed  on  the  first  of  December,  1856  \ 
and  having  thus  proved  the  charge  as  laid,  the  state  pro- 
pounds the  inquiry  whether  defendant  had  sexual  inter- 
course with  the  witness  at  any  subsequent  time.     We 
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May  Tern,   perceive  no  reason  why  this  question  should  have  been 
18o9.      deemed  legitimate.     The  crime  perpetrated  on  the  day 
Sactoim    named  was  fully  proved  by  the  evidence,  was  an  entire 
Hbatoh.     transaction,  and  could  not,  therefore,  be  held  as  connected 
with  any  subsequent  sexual  intercourse,  involving  another 
distinct  offense.     Nor  is  the  present  a  case  in  which  actual 
proof  of  guilty  knowledge  is  at  all  incumbent  on  the  pros- 
ecution.    In  the  investigation  of  the  case  made  by  the 
record,  the  jury  could  not  rightfully  consider  any  proof 
save  that  which  tended  to  establish  one  act  of  incestuous 
intercourse;  and  one  act  of  such  intercourse  having  been 
proved,  it  seems  to  follow  that  any  evidence  tending  to 
show  that  the  defendant  was  subsequently  guilty  of  ano- 
.  ther  similar  offense,  was  not  only  irrelevant,  but  calculated 
to  produce  an  improper  influence  in  the  minds  of  the  jury. 
Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c 

J.  &  Miller,  H.  C.  Newcomb,  and  X  &  Tarkington,  for  the 
appellant. 


Saunders  v.  Heaton  and  Another. 

An  award  of  arbitrators  is  not  void  because  on  its  face  it  does  not  purport  to 
be  an  award. 

In  a  suit  upon  an  award,  the  question  whether  a  paper  filed  is,  in  fact,  the 
award  of  arbitrators,  is  matter  of  averment  and  proof;  and  snch  proof  may 
be  made  without  violating  the  rule  that  parol  evidence  shall  not  be  admitted 
to  contradict  or  vary  a  written  instrument 

Where  the  question  submitted  to  arbitrators  was  the  value  of  work  done  on  a 
house,  and  the  award  showed  specifically  the  work,  and  attached  to  each 
item  the  value  put  upon  it,— -Add,  that  the  award  followed  the  submission 
and  was  sufficient. 

And  in  a  suit  upon  the  award,  it  is  no  defense  to  say  that  it  was  for  more  than 
by  a  previous  agreement  was  to  have  been  paid  for  the  work,  if  no  snch 
agreement  is  referred  to  by  the  terms  of  the  submission. 

A  pleading  rejected,  or  a  part  of  one  stricken  out,  is  no  part  of  the  record,  on 
appeal,  unless  made  so  by  a  bill  of  exceptions.  The  clerk  cannot  make 
such  pleading  or  part  of  a  pleading  a  part  of  the  record,  by  copying  it  into 
the  record,  and  referring  to  it  as  the  pleading  or  part  rejected. 
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Where  no  time  is  gpedfied  in  the  bond  for  the  mating  of  an  award,  it  may    May  Term, 
be  made  at  any  time,  and  if  it  be  signed  by  one  of  the  arbitrators  and  deliv-        1859. 

end  to  one  of  the  parties,  it  may  afterwards  be  signed  by  the  other  arbitra- 

tor,  and  it  will  be  good.  Saukdbm 

Hbato*. 

APPEAL  from  the  Randolph  Circuit  Court  Monday, 

Worden,  J. — Complaint  by  the  appellees  against  the  Mayts. 
appellant  on  an  award,  and  on  an  account  for  work  and 
labor. 

The  first  paragraph  avers  the  making  of  an  agreement, 
by  the  parties,  which  agreement  is  set  out,  and  is  as  fol- 
lows, viz.: 

"  An  article  of  agreement,  entered  into  the  19th  day  of 
October,  1853,  by  and  between  Amasa  Saunders,  of,  &c.,  of 
the  one  part,  and  J.  &  Heaton  and  John  P.  Teeters,  of,  &c, 
of  the  other  part.  The  conditions  of  the  above  agreement 
are  as  follows,  to-wit:  The  said  X  S.  Heaton  and  John  P. 
Teeters  having  done  work  on  a  certain  house  belonging  to 
said  Saunders,  situated,  &c,  and  the  said  Saunders  not 
agreeing  with  the  said  /.  &  Heaton  and  John  P.  Teeters 
with  respect  to  the  value  of  the  work  they  have  done  on 
said  house,  have  agreed  with  the  said  Heaton  and  Teeters 
to  leave  the  valuation  of  said  work  to  two  disinterested 
men,  one  to  be  chosen  by  said  Saunders,  and  one  by  the 
said  Heaton  and  Teeters;  and  in  case  the  two  men  chosen 
should  not  agree,  they,  of  themselves,  and  without  consult- 
ing the  wishes  of  the  said  Saunders  and  the  said  Heaton 
and  Teeters,  are  to  choose  a  third  man  to  examine  said 
work,  place  a  valuation  thereon,  and  agree  or  disagree  with 
the  first  two  men  chosen,  and  the  said  Amasa  Saunders 
and  the  said  JI  &  Heaton  and  John  P.  Teeters  further  agree 
that  they  will  abide  the  decision  of  said  men,  be  that  de- 
cision what  it  may. 

"  Witness  our  hands  and  seals,  this  19th  day  of  October, 
1853.  [Signed]  Amasa  Saunders,  [seal.] 

J.  &  Heaton,         [seal.] 
John  P.  Teeters,    [seal.]  " 

The  complaint  avers  that,  in  compliance  with  the  agree- 
ment, the  plaintiffs  selected  one  Jacob  Killian,  and  the  de- 
fendant selected  one  Nathaniel  D.  FerreU,  both  disinter- 
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May  T«m,   ested  and  competent  men,  to  value  said  work,  who  pro- 
1859.      ceeded  to  such  examination,  and  who,  in  writing,  made 

Saukdbas    out  their  valuation  or  award  (a  copy  of  which  is  also  filed), 
Hbato*.     from  which  it  appears  that  the  arbitrators  valued  the  work 
"    at  the  sum  of  370  dollars,  87  cents,  of  which  the  defend- 
ant had  notice;  that  the  defendant  has  not  abided  by  the 
decision  of  said  arbitrators  in  this,  that  he  has  wholly  failed 
and  refused  to  pay,  &c. 

The  award  is  as  follows,  viz.: 

"To  990  feet  timber,  at  2*  cents, $34  30 

To  framing  1490  feet  timber,  at  6  cents, 89  40 

To  framing  2704  feet  of  timber,  at  1  cent, .......    27  04 

To  framing  3661  studding,  1  cent, 36  61 

To  framing  924  rafters,  at  1  cent, 9  24 

To  2130  feet  roofing,  at  $1  50  per  square, 31  33 

To  203  feet  small  braces,  at  2  cents, 4  06 

To  100  feet  Turkish  cornice,  at  37*  cents, 37  00 

To  70  feet  center  sill,  at  2  cents, 1  40 

To  2650  feet  weatherboarding,  at  $1  50, 39  75 

To  2090  feet  rough  weatherboarding,  at  75  cents,.    15  58 

To  108  feet  corner  boards,  at  2  cents, 2  16 

To  48  window  and  door  frames, 60  00 

$377  87 
A  damage  of  house  not  being  plumb, 7  00 


8370  87 
[Signed]  .  Jacob  Exilian, 

Nathaniel  D.  FerrelL" 
The  second  paragraph  was  for  work  and  labor,  substan- 
tially as  specified  in  the  above  award. 

To  the  first  paragraph  a  demurrer  was  filed,  which  was 
overruled,  and  the  defendant  filed  an  answer  of  nine  para- 
graphs, a  part  of  the  eighth  of  which  was  stricken  out,  a 
demurrer  sustained  to  the  seventh,  and  the  others  led  to 
issues  of  fact.  Trial  by  the  Court,  finding  for  the  plain- 
tiffs for  the  sum  of  180  dollars,  64  cents,  and  judgment 
on  the  finding,  a  motion  for  a  new  trial  being  overruled. 
The  errors  assigned  are — 
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1.  Overruling  the  demurrer  to  the  first  paragraph  of  the   H»y  Term, 
complaint.  1859. 

2.  Sustaining  the  demurrer  to  the  seventh  paragraph  of    Saujtoebs 
the  answer.  Hbatoic. 

3.  Setting  aside  portions  of  the  eighth  paragraph  of  the 
answer. 

4.  In  admitting  in  evidence  the  above  award,  as  an 
award. 

5.  In  finding  and  rendering  judgment  for  the  appellees. 
Several  causes  of  demurrer  to  the  first  paragraph  of  the 

complaint  are  assigned;  but  as  the  only  one  discussed  in 
the  brief  of  counsel  relates  to  the  validity  of  the  award,  we 
shall  examine  no  others  in  detail.  The  other  causes  of  de- 
murrer point  out  omissions  which  would  probably  be  suffi- 
cient cause  for  setting  aside  a  statutory  award  where  the 
submission  is  to  be  made  a  rule  of  Court,  but  can  have  no 
influence  upon  a  common-law  arbitration  and  award,  as 
was  the  case  here.     Titus  v.  Scantling,  4  Blackf.  89. 

It  is  objected  that  the  award  is  void  for  uncertainty. 

The  award,  on  its  face,  does  not  indicate  that  it  is  an 
award,  but  otherwise  it  appears  to  be  sufficiently  explicit. 
It  sets  forth,  the  work,  and  the  value  put  upon  it  by  the  ar- 
bitrators, with  a  good  deal  of  particularity;  and  a  party 
knowing  what  was  submitted  to  them,  and  that  the  paper 
in  question  was  the  award  of  the  arbitrators,  would  know 
from  it,  at  once,  what  was  intended  by  them. 

We  are  of  opinion  that  the  award  is  not  void  because, 
on  its  face,  it  does  not  purport  to  be  an  award,  or,  in  other 
words,  because  the  arbitrators  did  not  set  forth  in  the 
award  that  the  paper  in  question  was  their  award  in  the 
premises.  If  the  paper  filed  was  in  fact  the  award  of  the 
arbitrators,  that  is  a  matter  of  averment  and  proof.  The 
fact  that  the  paper  in  question  was  the  award  of  the  arbi- 
trators, could  be  proven  without  at  ail  violating  the  rule 
that  parol  evidence  shall  not  be  admitted  to  contradict  or 
vary  a  written  instrument.  Such  evidence  only  applies 
the  instrument  to  the  subject  to  which  it  relates,  and  is  ad* 
missible.  1  GreenL  Ev.,  §  286,  et  seq.— Harris  v.  Doe  ex 
dem.  Barnett,  4  Blackf.  369. 


t 
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May  Term,  Besides,  the  current  of  authorities  establishes  the  propo- 
1859.  sition,  that  although  an  award  be  uncertain  on  its  face,  yet 
Sautosss  if  certainty  can  be  obtained  by  something  dehors,  the  ob- 
Hbatoh.  jection  may  be  cured  by  averment.  Ghier  v.  Oner,  1  Dall. 
173. — Jackson  v.  Ambler,  14  Johns.  96.— McKinstry  v.  Sol- 
omons, 2  id.  57.— 13  id.  27.— Case  v.  Ferris,  2  Hill,  75-— 
Butler  v.  The  Mayor  of  New  York,  1  Hill,  489.  Such  is 
also  the  English  doctrine.  In  1  Steph.  Nisi  Prius,  p.  114, 
it  is  said  that,  "in  fact,  a  prima  facie  uncertainty,  or  want 
of  conclusiveness  in  an  award,  does  not  vitiate  it,  if  it  be 
capable  of  being  rendered  certain  or  conclusive;  and  the 
award  may  be  good  or  bad  according  to  the  event"  Ap- 
plying this  principle  to  the  award  in  this  case,  it  seems  to 
be  sufficient.  On  the  face  of  it,  it  is  uncertain  whether  it 
is  intended  to  be  an  award  or  not;  but  it  is  substantially 
averred  in  the  complaint  to  be  such,  and  we  think  this  is 
sufficient,  in  testing  the  validity  of  the  complaint. 

Other  cases  might  be  cited  that  would  sustain  the  val- 
idity of  the  award.  In  Ott  and  Becker  v.  Schroeppel,  1 
Seld.  482,  it  is  said  that  "  Any  form  of  words  which  amount 
to  a  decision  of  the  question  submitted  is  good  as  an  award. 
No  technical  expressions  are  necessary,  nor  any  introduc- 
tory recitals."    ■ 

In  Maison  v.  Trower,  21  E.  C.  L.  371,  the  following 

x  award  was  held  good,  viz.:    "I  am  of  opinion  that  Messrs. 

Matson  if  Co.  are  entitled  to  claim  of  Messrs.  Trower  4* 

Co.  £134  for  non-performance  of  their  contract  for  fifty 

puncheons  of  brandy." 

In  Hawkins  v.  CalcUmgh,  1  Burrows,  274,  it  was  said  by 
Lord  Mansfield  that "  Awards  are  now  considered  with 
greater  latitude  than  formerly/  And  it  is  right  that  they 
should  be  liberally  construed,  because  they  are  made  by 
the  judges  of  the  parties'  own  choosing." 

In  Spear  v.  Hooper,  22  Pick.  144,  Parker,  C.  J.,  re- 
marked that  "Strict  technical  objections  are  not  to  be 
favored.  No  precise  form  is  necessary;  it  is  to  be  con- 
strued liberally;  and  the  main  consideration  for  the  Court 
is,  to  ascertain  whether  the  matter  submitted  has  been 
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substantially  considered  and  finally  passed  upon  by  the  H»y  Term, 
arbitrators."  _1859. 

Viewing  the  paper  in  question  as  being  the  award  of  Saukdem 
the  arbitrators  in  the  premises,  we  are  of  opinion  that  it  is  Hbato*. 
sufficient  in  other  respects.  The  question  submitted  to 
them  was  the  value  of  the  work  done  by  the  plaintiffs  on 
the  house  of  the  defendant.  They  have  set  forth  specific- 
ally the  work,  and  attached  to  each  item  the  value  put 
upon  it  by  them.  In  the  language  of  the  Court,  in  the 
case  of  Butler  v.  The  Mayor  of  New  York,  supra,  "  If  it 
be  expressed  in  such  language  that  plain  men,  acquainted 
with  the  subject-matter  can  understand  it,  that  is  enough, 
no  matter  how  short  and  eliptical." 

In  the  case  of  Efner  v.  Shaw,  2  Wend.  567,  a  case  very 
similar  to  the  present,  it  was  held  that  a  promise  to  pay 
will  be  implied  from  an  agreement  of  the  parties  to  abide 
by  the  decision  of  the  persons  chosen  to  appraise  the  value 
of  work  done  by  one  party  for  the  other. 

There  was  no  error  in  overruling  the  demurrer  to  the 
complaint. 

The  seventh  paragraph  of  the  defendant's  answer  avers 
that  the  work  mentioned,  &c,  was  done  under  a  special 
contract  whereby  the  plaintiffs  were  to  build  the  house,  and 
finish  and  complete  it  in  a  good  workmanlike  manner,  for 
the  sum  of  390  dollars;  wherefore  it  became  the  duty  of 
the  arbitrators  in  valuing  the  work  done  by  the  plaintiffs 
on  the  house,  to  estimate  the  whole  work  at  the  price  fixed 
by  the  said  contract,  and  deduct  from  that  the  amount  re- 
quisite to  corfplete  the  part  of  the  work  left  unfinished; 
but  the  arbitrators  mistook  their  legal  duty,  and  valued  the 
work  according  to  the  opinion  of  said  arbitrators,  independ- 
ent of,  and  without  regarding  the  said  special  contract,  or 
their  duty  thereunder,  wherefore,  &c. 

There  was  no  error  in  sustaining  the  demurrer  to  this 
paragraph  of  the  answer.  The  thing  referred  to  the  arbi- 
trators was  "the  valuation  of  the  said  work,"  and  the  arbi- 
trators were  to  "examine  it,  and  place  a  valuation  thereon," 
and  the  parties  were  to  abide  by  the  decision,  whatever 
that  might  be.     The  arbitrators  have  followed  the  submis- 
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May  Term,   8ion,  and  have  properly  discharged  their  duty  in  the  premi- 
1880*      ses.     According  to  the  terms  of  the  submission,  the  arbi- 
Sauximks    tratore  were  to  put  a  valuation  upon  the  work  according 
Hbatov.     to  its  reasonable  worth,  and  not  according  to  any  previous 
stipulations  between  the  parties.     Had  the  arbitrators  pur- 
sued the  course  designated  by  the  answer,  the  award  would 
probably  have  been  void,  as  being  contrary  to  the  terms  of 
the  submission,  and  beyond  the  authority  of  the  arbitrators. 
1  Steph.  Nisi  Prius,  83. 

It  does  not  appear  that  the  arbitrators  were  informed  of 
the  existence  of  any  previous  contract  between  the  parties 
as  to  the  building  of  the  house;  nor  that  they  were  re* 
quested  to  make  the  valuation  accordingly;  but  had  this 
been  done  it  would  not  have  availed  the  defendant,  for,  by 
the  terms  of  the  submission,  no  such  standard  of  valuation 
was  contemplated.  The  arbitrators  were  not  called  upon 
to  determine  how  much  the  work  done  would  be  worth,  on 
the  supposition  that  the  whole  job  was  worth  390  dollars, 
but  to  M  examine  the  work  and  place  a  valuation  thereon." 
By  this  submission,  we  think  the  defendant,  as  well  as  the 
plaintiffs,  waived  any  right  to  look  to  any  previous  con- 
tract between  them,  to  ascertain  the  price  or  value  of  the 
work  in  controversy.  Instead  of  relying  on  the  contract  as 
to  the  value  of  the  work,  they  submitted  the  question  of 
value  to  the  arbitrators,  and  agreed  to  abide  the  decision, 
whatever  it  might  be,  and  by  that  agreement  we  think  they 
are  bound. 

In  relation  to  the  ruling  of  the  Court,  in  striking  out  cer- 
tain portions  of  the  eighth  paragraph  of  the  answer,  the 
point  is  made  by  counsel  for  the  appellees,  that  no  excep- 
tion was  taken.  We  are  of  opinion  that  no  valid  exception 
was  taken  to  the  ruling  on  that  point,  and  shall,  therefore, 
not  inquire  whether  or  not  the  matter  was  properly  stricken 
out.  There  is  no  bill  of  exceptions  making  the  parts  re- 
jected a  part  of  the  record.  A  pleading  rejected  is  no  part 
of  the  record,  unless  made  so  by  a  bill  of  exceptions. 
Chrisman  v.  Melne,  6  Ind.  R.  487.  The  record  states  that 
the  Court  "set  aside  so  much  of  the  eighth  paragraph  as 
is  included  in  brackets,"  and  there  are  certain  words  in- 
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eluded  in  brackets,  in  the  paragraph,  as  we  find  it  in  the   May  Tona, 
record     Now  those  words  included  in  brackets  are  a  part       1859. 
of  the  answer,  or  they  are  not.     If  they  be  deemed  a  part    Sauhmbs 
of  the  answer,  the  matter  stricken  out  is  not  shown.     If     Hbatok. 
they  are  no  part  of  the  answer  because  they  were  stricken 
out,  the  clerk  could  not  make  them  a  part  of  the  record  by 
copying  them  into  the  paragraph.    Hence,  there  is  nothing 
legally  before  us  to  show  what  was  stricken  out,  and  there- 
fore we  cannot  determine  the  correctness  of  the  ruling,  but 
must  presume  it  to  have  been  correct. 

What  we  have  said  disposes  of  the  first  three  errors  as- 
signed.    The  fourth  relates  to  the  evidence. 

On  the  trial,  it  appeared  that  the  arbitrators,  Jacob  Kit' 
lion  and  Nathaniel  D.  Ferrell,  having  been  chosen  and 
called  upon  by  the  parties,  proceeded  to  examine  the  work, 
as  exhibited  to  them  by  the  parties,  and  to  fix  their  valua- 
tion upon  the  same,  and  they  made  out  their  award  as  set 
out  in  the  complaint.  The  parties  were  present,  and  one 
of  the  arbitrators  inquired  to  whom  the  award  should  be 
given,  and  Saunders  replied  that  it  made  no  difference,  and 
the  award  was  handed  to  Teeters*  The  award  does  not 
appear  to  have  been  signed  by  the  arbitrators,  at  that  time, 
at  least  not  by  both  of  them,  but  it  was  afterwards,  and 
within  two  or  three  weeks,  signed  by  them  both.  On  the 
award  being  offered  in  evidence,  the  defendant  objected, 
because  "it  was  not  an 'award,  as  it  appeared  upon  its  face, 
and  that  without  explanation  and  extrinsic  evidence  it 
could  not  be  known  to  be  an  award,  made  under  the  sub- 
mission made  by  the  parties;  and  because  it  was  not 
signed  by  the  referees  until  long  after  it  was  delivered  by 
them,"  but  the  objection  was  overruled,  and  exception 
taken. 

What  we  have  said  in  reference  to  the  award,  in  discus- 
sing the  validity  of  the  complaint,  disposes  of  the  first 
branch  of  the  objection,  and  we  shall  add  nothing  further 
on  that  point  except  the  observation  that  the  proof  abund- 
antly showed  that  the  paper  was  intended  by  the  arbitra- 
tors to  be  their  award  in  the  premises,  and  was,  in  fact, 
their  award. 
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May  Term,  It  is  insisted  that  as  the  award  was  not  signed  by  the 
^859.  arbitrators  at  the  time  it  was  delivered  to  one  of  the  par- 
Sauwdkes  ties,  it  could  not  be  afterwards  signed  so  as  to  make  it 
Hsatov.  valid;  and  the  cases  of  The  Indiana  Central  Railway  Co. 
v.  Bradley,  7  Ind.  R.  49,  and  The  Jeffer&onville  Railroad 
Co.  v.  Mounts,  id.  669,  are  relied  upon  to  sustain  this  posi- 
tion. Those  cases  involve  statutory  proceedings  where 
the  arbitrators  or  referees  are  required  to  return  their  pro- 
ceedings into  Court,  and  it  is  held  that  when  they  have 
done  so  their  authority  is  at  an  end.  But  it  is  not  per- 
ceived how  that  principle  would  affect  the  case  at  bar. 
Where  no  time  is  specified  in  the  bond  for  the  making  of 
an  award,  as  in  the  case  at  bar,  it  may  be  made  at  any 
time,  and  will  be  good*  Nichols  v.  The  Rensselaer,  fyc, 
Insurance  Co.,  22  Wend.  125.  If  at  the  time  the  paper 
was  delivered  to  Teeters,  it  was  altogether  invalid,  and  no 
award  at  all,  because  not  signed,  the  power  and  authority 
of  the  arbitrators  were  not  thereby  terminated.  The  au- 
thority still  continued  in  them  to  attach  their  names  to  the 
paper  and  thereby  make  it  their  award.  Until  that  was 
done  they  had  made  no  award,  nor  had  they  executed  the 
authority  vested  in  them  so  as  to  terminate  their  functions. 

We  think  there  was  no  error  in  the  ruling  of  the  Court 
in  this  respect. 

The  last  error  assigned  presents  no  question  for  our  con- 
sideration. King"  v.  Wilkins,  10  Ind.  R.  216.  We  may  re- 
mark, however,  that  had  the  refusal  of  the  Court  to  grant 
a  new  trial  been  assigned  for  error,  it  would  not  have 
availed,  as  upon  looking  into  the  evidence  we  see  no  cause 
to  disturb  the  finding. 

Per  Curiam. — The  judgment  is  affirmed  with  5  per  cent, 
damages  and  costs. 

X  Smith,  M.  Way,  and  B.  McClelland,  for  the  appel- 
lant (1). 

W.  A.  Peelle  and  T.  M  Browne,  for  the  appellees. 

(1 )  Counsel  for  the  appellant  cited  the  following  authorities : 
1.  The  award  should  have  been  made  with  reference  to  the  special  contract. 
McKinney  t.  Springer,  3  Ind.  R.  59,—Claypool  v.  Miller,  4  Blackf.  163.— Ran- 
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daU  y.  Randall,  7  East.  81.—-McMahon  ▼.  The  Cin.  and  Okie.  Railroad  Co., 
5  Ind.  R.  413. 

2.  There  was  no  valid  award.  McDonald's  Treat.  306. — Crosbie  v.  Holmes, 
3  Dowl.  and  Lowndes,  566. — Hays  y.  Hays,  S  Ind.  R.  28. — Parker  r.  Eggles- 
ton,  5  Blackf.  128.— Loci-  y.  Vtlliarry,  27  E.  C.  L.  135. 

3.  The  award,  to  be  good,  shonld  be  good  as  a  judgment,  and  good  without 
averment.    1  Bac.  Abr.,  tit.  Arb.,  E,  2— p.  331,  Bony.  ed. 

4.  The  power  of  the  arbitrators  terminated  before  the  award  was  signed. 
The  Jeffersonville  Railroad  Co.  v.  Mounts,  7  Ind.  R.  669.— The  Ind.  Cent.  Rail- 
way Co.  r.  Bradley,  id.  49. 


May  Term, 

1889. 
8obik 

Y. 

Olikoer. 


Sorin  v.  Olinger,  Administrator 

Accounts  for  boarding,  clothing,  and  educating  the  children  of  an  intestate 
after  his  death,  are  not  demands  against  his  estate,  and  his  administrator 
has  no  right  to  pay  them. 

Bat  where  the  intestate,  in  his  lifetime,  took  the  promissory  note  of  A.  for  a 
large  sum  of  money,  at  the  same  time  entering  into  a  parol  agreement  with 
A.  that  the  latter  should  board,  lodge,  and  educate  certain  of  his  children  at 
an  institution  of  learning  of  which  A.  was  president  and  general  agent,  and 
that  A.'s  accounts  therefor  shonld  be  applied  m  payment  of  the  note ;  and 
the  boarding,  lodging,  &c.,  were  furnished,  during  the  life  of  the  intestate, 
both  before  and  after  the  maturity  of  the  note,  and  continued  to  be  fur- 
nished, pursuant  to  and  in  reliance  upon  the  agreement,  after  his  death; 
and  after  the  death  of  the  intestate,  the  accounts  were  presented  to  his  ad- 
ministrator, and  by  him  settled  and  allowed  to  go  in  payment  of  the  note : 
Held,  that  the  agreement  was  valid,  and  had  it  been  fully  executed  at  the 
maturity  of  the  note,  it  would  have  constituted  a  bar  to  an  action  upon  it. 
Held,  further,  that,  as  the  intestate  before  his  death  permitted  A.  to  continue 
to  furnish  to  the  children  of  the  intestate  the  board,  &c.,  after  the  note  ma- 
tured, thereby  assenting  that  he  should  proceed  to  board  and  educate  them, 
as  originally  agreed,  in  payment  of  the  note;  and  as  the  administrator  not 
only  suffered  him  so  to  proceed,  but  allowed  his  accounts  as  a  proper  credit 
on  the  note, — A.,  as  defendant  in  a  suit  upon  the  note  brought  by  the  ad- 
ministrator de  bonis  non,  should  be  allowed  to  stand  as  he  would  have  stood 
had  his  entire  demand,  as  allowed  by  the  administrator,  accrued  before  the 
intestate's  death. 

Qsare,  whether  those  interested  in  the  estate  might  sue  the  administrator  on 
his  bond. 


APPEAL  from  the  St*  Joseph  Circuit  Court  Monday, 

Davison,  J. — The  appellee,  as  administrator  of  the  es-    ^  *** 
tate  of  Francis  La  Fontaine,  deceased,  brought  this  action 
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M»y  Tern,   against  Sorin,  who  was  the  defendant,  upon  a  promissory 
18S9'       note  for  the  payment  of  2,000  dollars.     The  note  bears 
Sobiv       date  January  22, 1844,  and  is  payable  to  the  plaintiffs  in- 
Olingm.    testate  at  three  years,  with  interest. 

Defendant's  answer  contains  four  paragraphs,  on  all  of 
which  issues  were  made.  As  the  fourth  states  the  ground 
mainly  relied  on  in  defense  of  the  action,  that  paragraph 
alone  will  be  noticed.     It  is  substantially  as  follows: 

"  When  the  defendant  gave  the  note  in  suit,  he  was,  and 
ever  since  has  been,  the  president  and  general  agent  of  the 
University  of  Notre  Dame  Du  Lac.  He  gave  the  note  on 
account  of  the  business  of  the  university,  and  the  same, 
at  the  time  it  was  given,  was  secured  by  a  mortgage  which 
is  on  record  in  St.  Joseph  county.  At  the  time  of  the  giv- 
ing of  the  note,  and  afterwards  during  the  lifetime  of 
Francis  La  Fontaine,  it  was  agreed  between  the  defend- 
ant, as  such  president  and  agent,  and  Francis  La  Fontaine, 
that  Lewis,  Thomas,  and  John  La  Fontaine,  sons  of  said 
Francis,  should  be  received,  boarded,  lodged,  educated,  and 
provided  for  at  said  university,  and  that  the  reasonable  cost 
and  expenses  of  such  board,  &c^  should  be  applied  toward 
the  payment  of,  and  credited  upon,  said  note.  In  pursu- 
ance of  said  agreement,  Lewis,  Thomas,  and  John  La  Fon- 
taine were  then  received  into  the  university,  and  boarded, 
lodged,  provided  for,  and  educated  therein,  until  the  rea- 
sonable cost  and  value  of  the  same  amounted  to  a  large 

sura,  viz.,  the  sum  of dollars,  which  was  sufficient 

to  pay  off  and  discharge  said  note,  excepting  only  a  bal- 
ance of  50  dollars,  all  which  was  done  in  reliance  upon 
the  agreement  with  Francis  La  Fontaine.  On  the  14th  of 
October,  1851,  an  account  for  boarding,  lodging,  providing 
for,  and  educating  said  Lewis,  Thomas,  and  John,  was  pre- 
sented to  one  Julian  Benoit,  who  was  then  the  sole  admin- 
istrator of  the  estate  of  the  decedent,  and  was  admitted 
and  settled  by  him,  and  the  entire  amount  thereof  was  by 
him  then  and  there  applied  on  said  note  and  mortgage, 
whereby  the  same  was  fully  paid  and  settled,  excepting 
the  aforesaid  balance,  for  which  it  was  then  agreed  be- 
tween them  that  defendant  should  give  a  new  note  to  the 
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administrator.     And  in  pursuance  of  the  settlement  so  H*r  T«*» 
made,  the  administrator  then  and  there  entered  full  satis-       1859. 
faction  of  said  mortgage  on  the  record  thereof,  which  yet      Sou* 
remains  in  full  force,  &c.     It  is  averred  that,  by  accident    Ouvgb*. 
and  inadvertence,  the  note  was  not  surrendered,  &c.     The 
accounts  alleged  to  have  been  presented  to  and  allowed  by 
the  administrator,  appear  in  the  record,  and,  in  the  aggre- 
gate, amount  to  2,800  dollars. 

The  issues  were  submitted  to  the  Court,  who,  at  the  in- 
stance of  the  defendant,  found  specially  the  facts  upon 
which  its  general  finding  is  based.  The  facts  thus  found 
are  these : 

"1.  Defendant  executed  the  note  in  suit  to  Francis  La 
Fontaine. 

"2.  Francis  La  Fontaine,  in  his  lifetime,  viz.,  in  Novem- 
ber, 1844,  sent  his  son  Lewis  to  the  University  of  Notre 
Dame  Du  Lac,  where  he  remained  from  the  13th  of  that 
month  to  the  9th  of  March,  1845,  and  while  there  was  fur- 
nished with  articles  necessary  for  his  use,  and  tuition,  to 
the  amount  of  60  dollars  and  73  cents. 

"3.  That  Francis  La  Fontaine,  in  his  lifetime,  sent  his 
son  Thomas  to  said  institution,  October  20, 1846,  where  he 
remained  till  October  20, 1847,  during  which  time  he  was 
furnished  by  the  institution  with  board,  tuition,  and  other 
necessary  articles,  to  the  amount  of  221  dollars. 

u4.  That  the  remainder  of  the  account  referred  to  in  de- 
fendant's answer  arose  after  the  death  of  Francis  La  Fon- 
taine, who  died  in  May,  1847. 

"5.  That  La  Fontaine,  in  his  lifetime,  intended  to  apply 
the  expenses  that  had  been  incurred  at  the  university  for 
the  education  of  his  children  upon  said  note,  and  that  the 
same  was  so  understood  and  agreed  by  the  university. 

u6.  That  there  was  an  agreement,  at  the  time  of  the 
making  of  the  note,  between  Sorin  and  La  Fontaine,  that 
the  note  was  to  be  paid  off  and  discharged  by  boarding, 
lodging,  and  educating  the  children  of  La  Fontaine  at  said 
institution. 

"7.  That  the  whole  of  said  account  was  examined  and 
allowed  by  Julian  Benoit,  as  administrator  of  the  estate  of 
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May  Tens,  Francis  La  Fontaine,  and,  by  agreement  between  him  and 
1859.  defendant,  was  to  be  applied  upon  said  note — the  note  to 
Sorix  be  given  up  and  a  new  note  given  for  what  remained  due 
Ounou.    on  the  old  note;  but  no  new  note  was  given. 

"  8.  That  in  pursuance  of  said  agreement,  Benoit,  as  such 
administrator,  entered  satisfaction  on  said  mortgage." 

And  the  Court,  as  a  conclusion  of  law  upon  the  above 
facts,  found — 

"  That  the  accounts  accruing  after  the  death  of  La  Fon- 
taine cannot  be  applied  in  payment  of  the  note ;  and  that 
such  application  by  the  administrator,  as  aforesaid,  was 
void,  as  against  the  plaintiff." 

And  further,  the  Court  found — "That  there  was  due 
the  plaintiff,  after  deducting  the  accounts  of  Lewis  and 
Thomas,  as  aforesaid,  3,216  dollars." 

Motion  for  a  new  trial  denied,  and  judgment,  &c. 

If  Benoit,  as  administrator,  had  power  to  make  the  set- 
tlement alleged  in  the  answer  and  proved  by  the  evidence, 
or  if  it  was  an  effective  defense  to  the  action,  then  the 
judgment  of  the  Circuit  Court  cannot  be  maintained;  be- 
cause, in  point  of  amount,  it  is  not  consistent  with  the 
special  finding  of  the  facts.  Had  the  administrator  such 
power?  An  act  in  force  when  these  transactions  occurred, 
provides  that,  "from  the  granting  of  the  letters,  every  ad- 
ministrator shall  be  invested  with  all  the  powers  and  rights 
of  the  decased  whom  he  represents,  so  far  as  it  respects 
the  personal  estate  of  the  deceased,  subject  to  restrictions 
and  limitations  of  law  on  account  of  his  trust,  and  the  du- 
ties arising  therefrom."     R.  S.  1843,  p.  557,  §  376. 

These  restrictions  and  limitations  are  definitely  pointed 
out  in  the  statute,  and  relate  principally  to  the  mode  in 
which  the  trust  is  to  be  executed.  And  in  case  the  admin- 
istrator fails  to  observe  them  while  in  the  management  of 
the  trust,  he  would  be  certainly  liable  on  his  administra- 
tion-bond. Still,  however,  persons  who  deal  with  him  in 
matters  relating  to  the  estate,  cannot  be  afterwards  called 
on  to  account,  unless,  indeed,  they  knew,  at  the  time  of 
such  dealing,  that  he  was  acting  in  violation  of  his  trust, 
and  in  fraud  of  those  interested  in  its  due  execution.    The 


OF  THE  STATE  OF  INDIANA.  83 

fraud  vitiates  the  transaction.  Williams  on  Executors,  M*T  Term» 
&c.,  4  Am.  ed.,  pp.  796,  799.  Under  the  statute  to  which  1859- 
we  have  referred,  the  administrator  is  required  to  proceed  Soaiw 
with  diligence  to  pay  the  debts  and  just  demands  against  Ouxgbs. 
the  deceased,  &c.  But,  ordinarily,  demands  like  the  one 
before  us,  for  boarding,  clothing,  or  educating  the  children 
of  the  intestate,  subsequent  to  his  death,  are  not  demands 
against  his  estate,  and,  consequently,  his  administrator 
would  have  no  right  to  pay  them.  Id.  1534.  Unless,  then, 
the  agreement  between  Sorin  and  La  Fontaine,  made  at 
the  date  of  the  note,  was  valid,  and  has  been  executed 
according  to  its  legal  effect,  the  administrator  could  not 
rightfully  allow  the  defendant's  account  in  payment  of  the 
note.  Mr.  Parsons  says : — "  A  suit  on  a  written  contract, 
as  a  note  of  hand,  may  be  barred  by  the  execution  of  a 
parol  agreement,  entered  into  concurrently  with  the  writ- 
ten contract,  and  agreed  to  be  taken  in  satisfaction  of  it." 
2  Pars.  Conk  194,  and  cases  there  cited.  See,  also,  Rhodes 
v.  Thomas,  2  Ind.  R.  638,  and  Ward  v.  Walton,  4  id.  75. 
The  principle  involved  in  these  authorities  seems  to  apply 
to  the  case  at  bar.  As  we  have  seen,  the  note  in  suit  was 
given  on  the  22d  of  January,  1844,  payable  at  one  year; 
and  upon  the  day  it  was  given,  the  parties  agreed  that  it 
was  to  be  paid  off  and  discharged  by  boarding,  lodging, 
and  educating  the  children  of  La  Fontaine  at  the  institu- 
tion. Upon  the  principle  just  stated,  this  agreement  must 
be  held  valid;  and  had  it  been  fully  executed  at  the  matur- 
ity of  the  note,  it  would  have  constituted  a  bar  to  the  ac- 
tion ;  but  that  has  not  been  done;  and  the  question  is,  can 
the  defendant  now,  having,  since  the  note  became  due, 
proceeded  to  comply  with  the  agreement,  set  up  such  com- 
pliance as  an  effective  defense?  We  think  he  should,  in 
this  instance,  be  permitted  to  do  so ;  because  the  intestate, 
after  the  note  matured,  and  before  his  death,  continued  his 
children  at  the  institution,  thereby  assenting  that  the  de- 
fendant should  proceed,  as  originally  stipulated,  to  board 
and  educate  them,  in  payment  of  the  note ;  and  BenoU, 
the  administrator,  has  not  only  suffered  him  so  to  proceed, 
Vol.  XIL— 3 
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May  Term,   bat  has  authorized  his  charge  for  such  educating,  &c,  as  a 
1™M*      proper  credit  on  the  note. 

Swux  Under  the  facts  stated  in  the  record,  the  defendant,  in 

Kbbthok.  our  opinion,  should  be  allowed  to  stand  as  he  would  have 
stood  had  his  entire  demand,  as  settled  by  the  administra- 
tor, accrued  before  the  intestate's  death.  It  may  be  noted, 
that  the  settlement  in  question  is  not  tainted  with  fraud ; 
•  that  the  administrator  simply  carried  out  the  agreement 
made  at  the  date  of  the  note ;  and  though  in  that  he  may 
not  have  acted  in  strict  conformity  with  his  duty,  still  the 
dealing  between  him  and  the  defendant  was  in  good  faith, 
and  the  latter,  it  seems  to  us,  has  a  right  to  avail  himself 
of  the  settlement  so  far  as  it  was  intended  to  operate  as  a 
payment  on  the  note. 

Whether  those  interested  in  the  estate  would  have  a 
right  of  action  against  the  administrator  on  his  bond,  is  a 
question  not  before  us. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 
X  B.  Mies,  for  the  appellant 


1 12    3*  Shull  and  Others  v.  Kennon  and  Wife. 

[130    363 

Under  the  statute  of  1843,  a  cause  was  not  discontinued  by  a  fiulure  of  the 
clerk  to  enter  continuance*,  though  such  entries,  when  made,  were  a  part  of 
the  record,  as  were  the  entries  of  the  filing  of  papers. 

The  statute  of  1843  authorized  the  Court  of  Probate  to  be  held  at  the  clerk's 
office,  and  declared  that  the  place  where  the  Court  was  held  for  the  time 
being  should  be  considered  the  court-house. 

The  fact  that  a  part  of  the  heirs  of  an  estate  are  infants,  is  no  bar  to  a  suit  by 
any  one  of  them  for  partition ;  and  the  Court  may  set  off  the  share  of  a 
single  heir,  leaving  the  shares  of  the  others  undivided,  if  such  partition  is 
desired,  and  the  property  is  susceptible  of  division  without  injury  to  the 
estate. 

Where  partition  cannot  be  made,  a  sale  of  the  property  is  legal. 

A  party  to  a  partition  suit  will  be  held  to  be  a  competent  appraiser  of  the 
lands,  upon  proceedings  being  taken  for  the  sale  thereof,  if  it  do  not  appear 
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that  he  is  an  heir,  a  devisee,  a  legatee,  or  a  purchaser  of  some  part  thereof,    May  Term, 
or  that  he  u  otherwise  interested.  1859. 

Where  lands  to  be  divided  lie  in  two  counties,  partition  or  sale  of  them  may 

be  made  by  the  Court  in  one  of  the  counties,  and  only  one  set  of  appraisers  ou' 

is  necessary.  KmroN. 

APPEAL  from  the  Marion  Court  of  Common  Pleas.     Mmda¥f 

May  33. 

Perkins,  J. — At  the  April  term,  1851,  of  the  Court  of 
Probate  for  Marion  county,  Indiana,  Thomas  Kennon  and 
Margaret  Kennon,  his  wife,  (late  Margaret  Skull,)  filed  a 
complaint  for  partition  of  the  real  estate  of  John  Shall,  de* 
ceased,  which  was  situate  in  Marion  and  Hamilton  conn* 
ties,  in  the  state  of  Indiana,  The  part  lying  in  Hamilton 
county  was  separate  from  that  lying  in  Marion. 

Margaret  Kennon  was  one  of  the  heirs  of  John  ShulL 
The  other  heirs,  being  infants,  were  made  defendants,  and 
on  the  7th  of  May,  1861,  were  served  with  process.  They 
made  default  at  the  February  term,  1852.  A  guardian 
ad  litem  was  appointed  for  them,  who  answered  the  com- 
plaint  Partition  was  ordered,  and  commissioners  were 
appointed  to  make  it,  at  said  term*  They  reported  parti- 
tion impracticable,  a  sale  of  the  lands  was  ordered,  and  ap- 
praisers were  appointed.  The  appraisement  was  returned 
to  the  April  term,  1852,  and  a  sale  thereupon  ordered. 
The  sale  was  reported  to  the  August  term,  1852,  confirmed 
by  the  Court,  and  a  distribution  of  the  proceeds  of  the 
sale  ordered. 

The  sessions  of  the  Court,  during  these  proceedings, 
were  in  the  clerk's  office. 

The  errors  assigned  upon  appeal  to  this  Court  are — 

1.  Judgment  against  the  defendants  after  a  discontinu- 
ance of  the  cause. 

2.  Holding  of  the  Court  at  a  place  to  which  defendants 
were  not  summoned. 

3.  Partition  and  sale  ordered  which  the  infant  defend* 
ants  did  not  ask. 

4.  A  party  defendant  was  one  of  the  appraisers  and 
commissioners. 

5.  Appraisers  from  Marion  appraised  the  land  in  Hamil- 
ton county. 
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May  Term,        Under  the  provisions  of  our  statute,  a  cause  is  not  dis- 

1809*      continued  by  a  failure  of  the  clerk  to  enter  continuances. 

8hull      R.  S.  1843,  pp.  623,  625.— Ind.  Dig.  677.     Though,  it  is 

Kxvirov.     true  that  his  entries  of  them,  when  made,  are  a  part  of  the 

record,  ap  are  his  entries  of  the  filing  of  papers. 

The  statute  authorized  the  Court  to  be  held  at  the 
clerk's  office,  and  declared  that  the  place  in  which  the 
Court  was  held  for  the  time  being  should  be  considered 
the  court-house.  R,  S.  1843,  ubi  svpra.  Besides,  the  sum- 
mons to  the  defendants  was  to  appear  at  the  court-house, 
not  in  a  particular  room  in  it  This  Court  cannot  judi- 
cially know  that  the  county  clerk's  office  is  not  in  the 
court-house. 

The  fact  that  a  part  of  the  heirs  were  infants  was  no 
bar  to  a  suit  by  any  one  of  them  for  partition.  R.  S.  1843, 
pp.  811,  812. 

It  was  competent  for  the  Court  to  set  off  the  share  of  a 
single  heir,  leaving  the  shares  of  the  others  undivided,  if 
such  partition  was  desired,  and  the  property  was  suscepti- 
ble of  division  without  injury  to  the  estate;  but  here  no 
such  partition  was  asked,  and  the  commissioners  reported 
the  property  not  susceptible  of  division.  This  report  was 
confirmed  by  the  Court  The  evidence  that  may  have 
been  heard  by  the  Court,  is  not  upon  the  record,  and  there 
is  nothing  appearing  which  shows  that  the  Court  commit- 
ted any  error.  All  the  steps  required  by  the  statute  seem 
to  have  been  taken. 

A  sale  was  legal  where  the  property  could  not  be  di- 
vided.   R.  S.  supra,  814. 

The  fourth  assignment  of  error  is  upon  a  question  of 
fact  which  may,  and  may  not,  be  as  asserted  in  the  assign- 
ment. The  fact  that  the  name  is  the  same  in  each  case, 
does  not  conclusively  prove  that  the  person  was.  But  con- 
cede the  fact  to  be  true,  nothing  appears  showing  that  that 
person  was  not  perfectly  disinterested.  He  was  the  ad- 
ministrator of  the  estate  of  John  ShuU,  deceased.  Why 
he  was  made  a  defendant  to  the  partition  suit  is  not  very 
apparent  He  was  no  heir,  nor  legatee,  nor  devisee.  Nor 
was  he  a  purchaser  of  any  part  of  the  lands.     We  see 


Strong  v.  Clem* 
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nothing  disqualifying  him  to  act  impartially  with  his  asso-  May  Term, 
dates  in  discharging  the  duties  to  which  he  was  appointed.       ±859. 

As  the  lands  to  be  divided  lay  in  two  counties,  partition      Stuoh© 
or  sale  could  be  made  of  them  by  the  Court  in  one  of      Clem. 
these  counties;  and  we  have  seen  nothing  in  the  statute 
requiring  two  sets  of  appraisers. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

A.  G.  Porter  and  L.  Barbour,  for  the  appellants. 

X  L.  Ketcham,  I.  Coffin,  and  &  L.  Walpole,  for  the  ap- 
pellees. 


A  dower  interest  in  the  real  estate  of  her  deceased  husband  accruing  to  the 
widow  by  virtue  of  the  marriage  is  assignable. 

The  right  of  the  widow  being  equitably  assignable,  may  be  enforced,  under 
the  code,  in  the  name  of  the  assignee. 

Stwng  t.  Bragg ,  7  Blackf.  62,  though  correctly  decided  as  a  case  at  law,  was 
incorrectly  decided  as  ft  case  in  chancery. 

Where  a  husband,  before  the  6th  of  May,  1853,  owned  land  and  conveyed  It 
in  fee  simple,  his  wife  not  joining  in  the  deed,  and  after  the  taking  effect, 
upon  that  day,  of  the  statute  abolishing  dower  and  substituting  a  fee  sim- 
ple, the  husband  died,  the  wife  cannot  take  either  dower  or  one-third  in  fee. 

8o  far  as  the  statute  of  1863  provides  that  one-third  in  fee  of  land  so  conveyed 
and  vested  in  the  purchaser,  shall  be  divested  out  of  him  and  vested  in  the 
widow  of  the  deceased  grantor,  it  is  unconstitutional  and  void. 

Notwithstanding  the  statute  purports  to  abolish  existing  tenancies  by  the 
curtesy  and  in  dower  already  in  enjoyment,  it  can  only  be  held  to  take  away 
inchoate  rights. 

APPEAL  from  the  Kosciusko  Court  of  Common  Pleas.  Monday, 

Man  23 

Perkins,  J. — Suit  for  partition  of  certain  real  estate.       * 
The  suit  is  by  Benjamin  F.  Strong  against  John  Clem. 
The  plaintiff  alleges,  in  his  complaint,  that  he  is  the  owner 
in  fee  of  one-third  of  the  land  in  question,  and  that  said 
Clem  is  the  owner  in  fee  of  the  other  two-thirds. 

The  defendant  answers  that  he  is  the  owner  in  fee  of 
the  whole  of  said  lands,  and  that  the  plaintiff  is  not  the 
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May  T«rm,  x>wner  of  one-third.     The  defendant  alleges  that  in  1844 
1859.      the  land  was  owned  by  one  Jones,  a  married  man;  and 
Stooho      that,  in  the  year  aforesaid,  Jones  conveyed  the  land  to  one 
Olkm.       Parry,  his  wife  not  joining  in  the  deed;  that  after  the  6th 
of  May,  1853,  Jones  died,  leaving  his  wife  of  1844  surviv- 
ing him;  and  that  the  said  Mrs.  Jones,  since  the  death  of 
her  husband,  has  assigned  her  interest  in  the  land  to  the 
plaintiff,  by  virtue  of  which  assignment  he  claims  one- 
third  in  fee  of  the  land. 

The  plaintiff  demurred  to  this  answer;  the  Court  over- 
ruled the  demurrer;  and  final  judgment  was  rendered 
against  the  plaintiff. 

The  first  question  arising  in  this  case  is,  whether  a 
dower  interest  accruing  to  the  widow,  in  the  real  estate  of 
her  deceased  husband,  by  virtue  of  the  marriage,  is  assign- 
able;  and  we  think  it  is.  Upon  the  death  of  the  husband, 
the  previous  inchoate  right  of  the  wife  becomes  consum- 
mate— a  vested  right,  lying,  it  is  true,  in  action,  but  still 
vested.  It  is  a  right,  a  chose  in  action,  arising,  not  out  of 
tort,  but  contract.  Such  rights  of  action,  and  such  inter- 
ests, were  assignable  in  equity,  at  common  law,  so  as  to  * 
enable  the  assignee  to  recover  upon  them  in  a  suit  in  his 
own  name,  in  chancery  but  not  at  law.  The  assignment 
transferred  the  equitable,  not  the  legal  title.  Kent  says 
(4  Comm.  61),  that  "  The  widow  cannot  enter  for  her  dower 
until  it  be  assigned  her,  nor  can  she  alien  it,  so  as  to  ena- 
ble the  grantee  to  sue  for  it  in  his  own  name.  It  is  a  mere 
chose  or  right  in  action,"  &c.  1  Greenl.  Cruise,  p.  189, 
But,  per  Dewey,  J.,  in  Slaughter  v.  Foust,  4  Blackf.  379, 
u  Choses  in  action,  which,  by  the  common  law,  are  even 
unsusceptible  of  assignment  so  as  to  enable  the  assignee 
to  maintain  a  suit  at  law  upon  them  in  his  own  name,  are 
capable  of  being  equitably  transferred,  so  that  the  pur- 
chaser may  resort  to  a  Court  of  chancery  for  redress  with- 
out the  aid  of  the  name  of  the  assignor.  No  formality  is 
necessary  to  effect  this  species  of  transfer;  •  •  •  a  debt 
may  be  assigned  in  equity,  by  parol,  as  well  as  by  writing." 
And  in  Mitchell  v.  Winslow,  2  Story's  R.  630,  where  the 
doctrine  of  equitable  assignments  is  learnedly  examined, 
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Mr.  Justice  Story  says:  "Courts  of  equity  do  not,  like  M*y  Term, 
Courts  of  law,  confine  themselves  to  the  giving  of  effect  1859. 
to  assignments  of  rights  and  interests,  which  are  abso-  Stboxg 
lutely  fixed  and  in  esse.  On  the  contrary,  they  support  qlsm. 
assignments,  not  only  of  choses  in  action,  but  of  contin- 
gent interests  and  expectancies,"  &c.  No  good  reason  has 
been  assigned  for  excepting  consummate  rights  to  dower. 
See  the  limitations  upon  the  above  proposition  from  Story 
in  the  well-considered  case  of  Nicoll  v.  The  New  York,  $fcn 
Railroad  Co.,  2  Kern.  121.  See,  also,  Burrill  on  Assign- 
ments, 2d  ed.,  p.  70;  3  Kern.  322;  2  id.  622.  This  right 
of  the  widow,  then,  being  equitably  assignable,  may  be 
enforced,  under  our  present  code,  in  the  name  of  the  as- 
signee. For  while  our  statute  may  not  have  enlarged  the 
common-law  right  as  to  equitable  assignments,  it  has  in- 
vested the  equitable  assignee  with  the  right  to  sue  in  his 
own  name,  as  he  might  formerly  in  chancery.  Strong  v. 
Bragg*  7  Blackf.  62,  cannot  be  reconciled  with  the  view 
we  have  taken;  but  that  case,  rightly  decided  as  one  at 
law,  was  wrongly  decided  as  a  case  in  chancery.  Todd  v. 
BeaUp,  Wright's  (O.)  R.  460.— 1  Hilliard  on  Real  Prop., 
2d  ed.,  pp.  164, 165. 

The  next  question  arising  is,  whether  the  widow  had 
any  interest  in  the  land  in  question  of  which  to  make  an 
assignment,  and  if  so,  what?  It  was  not  land  of  which 
her  husband  died  seized;  and  were  the  law  in  this  state  as 
it  wisely  is  in  Vermont,  New  Hampshire,  Tennessee,  Geor- 
gia, Connecticut,  Michigan,  and  several  other  states  of  the 
Union,  that  the  interest  of  the  wife  attaches  only  to  such 
land  (see  1  GreenL  Cruise,  p.  153),  the  case  would  be  as 
simple  as  the  law  would  be  just,  and  this  Court  would 
never  have  been  called  upon  to  investigate  it.  But  such 
is  not  the  statute  of  this  state.  Our  statute  is,  that  the 
interest  attaches  to  all  lands  owned  by  the  husband  during 
coverture,  in  the  conveyance  of  which  the  wife  has  not 
joined 

The  land  in  question  was  owned  by  the  husband  in 
1844,  a  point  of  time  during  the  coverture,  was  conveyed 
by  him  in  that  year,  and  the  wife  did  not  join  in  the  deed. 
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M»y  Term,    And  bad  the  law,  at  the  death  of  the  husband,  remained 
1859.      the  same  as  it  was  when  the  land  was  conveyed,  the  widow 
Stbowg     would  have  been  entitled  to  a  life  estate  in  one-third  of  the 
Clbm.       laud — being  a  dower  estate.     But  the  law  did  not  remain 
the  same.     On  the  6th  of  May,  1863,  it  was  changed; 
dower  was  abolished,  and  the  right  to  a  fee  simple  substi- 
tuted in  place  of  the  right  to  dower.     And  the  question  is 
whether  this  latter  statute  operated  to  enlarge  the  estate 
of  the  widow  into  a  fee  in  lands  conveyed  by  the  husband 
while  the  wife  had  but  an  inchoate  dower  right.     For, 
under  the  decision  in  Noel  v.  Euring,  9  Lad.  R,  37,  the 
widow,  in  this  case,  has  a  fee-simple  right  or  nothing.     In 
that  case  it  was  decided  that  the  act  of  1853  was  not  pros- 
pective, but  immediate  in  its  operation.     The  writer  of 
this,  thought  that  decision  wrong,  and  has  not  yet  changed 
his  opinion.     See  9  Ind.  R.  54.    But  it  is  now  an  author- 
ity which  it  is  better  for  the  public  interest  that  this  Court 
should  follow,  so  far  as  it  is  an  authority,  than  to  overrule 
it.     That  case  decided  that  inchoate  rights  of  dower  were 
abolished;  and  all  the  judges  conceded  the  power  of  the 
legislature  to  abolish  such  rights,  because  they  were  not 
consummate.     That  case  further  decided  that  the  statute 
of  1853  gave  Mrs.  Ewing  a  fee  in  lieu  of  dower  in  the  real 
estate  then  the  subject  of  controversy.     It  did  not  decide 
the  question  now  before  the  Court     In  the  Euririg  case, 
the  husband  had  not  conveyed  the  land  for  a  consideration 
before  the  new  act  took  effect.    In  the  case  now  before  the 
Court,  he  had. 

Here,  then,  we  have  this  case.  In  1844,  the  husband 
owned  the  land  in  question.  The  entire  fee  was  in  biro. 
He  sold  and  conveyed  that  entire  fee  to  the  purchaser. 
That  fee  was  then  encumbered  by  the  right  of  the  wife  to 
use  one-third  of  the  land  for  the  period  that  she  might  out- 
live her  husband,  and  nothing  more.  It  was  a  mere  con- 
tingency. If  she  deceased  before  her  husband,  then  the 
entire  fee  remained  in  the  purchaser  unencumbered.  Sub- 
sequently to  this  sale  and  purchase,  the  legislature  enact 
that  one-third  of  the  fee  so  purchased,  paid  for,  and  vested 
in  the  purchaser,  shall  be  divested  out  of  him  and  vested 
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in  the  widow  of  the  deceased  grantor.     And  the  question   May  Term, 
is,  can  a  law  be  made  to  thus  operate?     It  would  seem       1859. 
Jthat  the  proposition  was  too  plain  for  argument.     Such  a      Stkokg 
law  takes  the  property  of  one  person  and  vests  it  in  ano-       Clem. 
ther.    It  divests  vested  rights.     It  impairs  the  obligation 
of  the  contract  of  sale  and  purchase.     It  is  plainly  in  con- 
flict with  the  constitution,  and,  so  far  as  it  operates  as 
above  stated,  is  void. 

The  plaintiff,  then,  cannot  maintain  this  action  upon  the 
dower  right  of  the  widow.  That  never  vested.  Before  the 
death  of  the  husband,  the  event  necessary  to  the  consum- 
mation of  that  right,  the  right  itself  was  abolished  by  law. 
The  law  came  in  the  place  of  the  death  of  the  wife,  and 
determined  the  contingency  as  to  the  vesting  of  dower  in 
favor  of  the  purchaser  of  the  land. 

The  plaintiff  cannot  maintain  his  action  upon  the  fee- 
simple  right,  as  it  never  vested.  It  was  never,  indeed,  even 
inchoately,  created.  The  statute  attempting  to  create  that 
estate  being,  so  far  as  applicable  to  this  case,  void.  Hence, 
the  decision  below  was  right,  and  must  be  affirmed. 

It  is  unnecessary,  therefore,  to  inquire  whether,  if  the 
dower  right  bad  not  been  abolished,  the  plaintiff  could,  as 
in  actions  for  the  recovery  of  real  estate,  while  suing  for  a 
fee  simple,  recover  a  less  estate  in  partition* 

A  word  here  upon  the  statute  abolishing  dower.  It  reads: 
u  Tenancies  by  the  courtesy  and  in  dower,  are  hereby  abol- 
ished."    1  R.  S.  p.  250,  §  16. 

This  section  purports  to  abolish  existing  tenancies  al- 
ready in  enjoyment.  This  the  legislature  could  not  do; 
but  it  could  prospectively  take  away  the  right  to  such  es- 
tates in  future,  where  the  right  had  not  already  vested. 
Another  section  saved  vested  rights;  and,  as  held  in  Noel 
v.  Ewing,  supra,  only  those  actually  vested.    2  R.  S.  p.  431. 

The  statute,  therefore,  under  the  construction  above 
mentioned,  took  away  inchoate  rights  of  dower,  or  those 
not  vested,  such  as  that  existing  in  this  case  at  the  pas- 
sage of  the  statute. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

B.  F.  CloypooL,  for  the  appellant. 
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May  Term, 

1869.  The  State  Bank  v.  Campbell  and  Others. 


Thb  Statb  % 

Bank 
t.  Bill  in  chancery  to  correct  a  mistake  in  a  judgment.    The  facts  were  these:— 

Campbell.  a.  plaintiff  was  in  Court  prosecuting  a  rait  upon  a  promissory  note,  upon 
which  there  was  apparently  due  oyer  400  dollars.  The  defendant  appeared 
by  attorney  authorized  by  a  power  to  confess  judgment  for  the  sum  he  might 
find  due.  He  entered  his  cognorit  for  223  dollars,  and  judgment  was  taken 
for  that  amount  by  the  plaintiff.  The  suit  was  not  prosecuted  for  any  bal- 
ance, nor  was  it  shown  that  there  was  any  understanding  or  agreement  that 
it  should  at  any  future  time  be  prosecuted.  There  was  no  pretense  of 
fraud.  Six  years  were  suffered  to  elapse  after  the  discovery  of  the  mistake, 
before  suit  was  brought.  Held,  that  the  plaintiff  neglected  his  rights,  If  he 
had  any,  and  ought  not  now  to  be  permitted  to  contradict  that  the  amount 
for  which  the  cognovit  was  executed  was  the  amount  due. 


7W*y,  APPEAL  from  the  Shelby  Circuit  Court. 

May  24. 

Hanna,  J. — In  August^  1840,  a  judgment  was,  by  confes- 
sion on  a  cognovit,  Tendered  in  a  suit  then  pending  in  the 
Shelby  Circuit  Court  in  favor  of  the  appellant,  and  against 
the  defendants,  for  223  dollars,  on  a  note  then  ten  months 
past  due,  for  400  dollars.  A  copy  of  the  note,  without  any 
credits  having  been  indorsed  thereon,  was  embodied  in  a 
warrant  of  attorney,  which  was  executed  by  said  defend* 
ants,  and  contained,  among  others,  a  clause  that  the  attor- 
ney of  said  defendants  was  authorized  to  "confess  said 
action  for  such  sum  as  may  appear  to  our  said  attorney  to 
be  due  at  such  time  of  confessing  judgment." 

The  cognovit  was  indorsed  in  writing  upon  the  back  of 
said  warrant  of  attorney,  and  after  properly  entitling  the 
case  is  as  follows:  "  And  the  said  defendants,  by  William 
Quarks,  their  attorney,  come  and  defend,  &c,  and  waive 
the  issuing  and  service  of  process  herein,  and  say  that  they 
cannot  gainsay  or  deny  the  plaintiff's  action  herein,  and 
that  the  plaintiff  has  sustained  damage  by  reason  of  the 
non-performance  of  the  premises  in  the  declaration  men- 
tioned, in  the  sum  of  two  hundred  and  twenty-three  dol- 
lars, for  which  said  sum  they  here  now  freely  confess  judg- 
ment.    W.  Quarles,  for  defendants." 

In  August^  1848,  this  suit  was  instituted  by  bill  in  chan- 
cery, averring  the  above  facts  and  others,  to-wit,  that  be- 
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fore  the  entry  of  said  judgment,  no  payment  bad  been   May  Term, 
made  upon  said  note;  thet  there  was  a  mistake  in  the  con-      1859. 
fession  and  rendition  of  said  judgment,  in  the  amount  The  State 
thereof,  which  was  not  discovered  by  said  plaintiff,  &c.,         v. 
until  long  afterwards,  to-wit,  about  two  years;  that  said   Campbki'l- 
defendants  had  been  requested  to  correct  the  same,  and 
had  refused,  and  praying  that  the  same  might  be  corrected, 
or  a  decree  rendered  for  the  balance  alleged  to  be  due  on 
said  note,  &c 

The  defendants,  in  their  answers  which  were,  in  pursu- 
ance of  the  prayer  in  said  bill,  without  verification  under 
oath,  admitted  the  execution  of  the  cognovit,  and  the  ren- 
dition of  judgment,  but  denied  that  there  was  any  mistake 
in  the  amount,  and  averred  that  the  same  was  rendered  for 
the  full  amount  then  due  the  bank  upon  said  note. 

In  April,  1853,  the  cause  was  set  down  for  a  hearing  upon 
the  bill,  answers,  replications,  and  depositions,  and  a  de- 
cree rendered  in  favor  of  said  defendants,  ordering  said 
bill  to  be  dismissed,  and  for  costs,  &c. 

The  Court  found  "that  there  is  no  mistake  in  the  rendi- 
tion of  the  judgment;  that  a  Court  of  chancery  has  no 
power  to  exert  any  authority  over  a  Court  of  law,  or  to 
rectify  its  records;  and  that  the  judgment  of  a  competent 
Court  is  final  and  conclusive  until  reversed,  and  cannot  be 
relitigated  in  another  Court;  that  the  subject-matter  of 
that  suit  was  the  note  described  in  the  bill  of  complaint; 
and  that  if  judgment  was  not  awarded  in  said  Court 
for  all  that  said  complainant  was  entitled  to,  she  should 
have  appealed;  that  the  subject-matter  is  cognizable  in  a 
Court  of  law." 

There  are  two  errors  assigned — 

1.  It  was  error  to  find  that  there  was  no  mistake  in  the 
confession  and  rendition  of  judgment* 

2.  The  Circuit  Court  decreed  that  if  there  was  such 
mistake,  a  Court  of  chancery  could  grant  no  relief. 

The  consideration  of  the  first,  would  involve  an  investi- 
gation of  the  evidence,  and  the  second,  the  equity  of  the 
case. 

In  determining  as  to  whether  the  final  action  of  the 
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May  Term,    Court  was  correct  or  not,  it  is  not  necessary  that  we 
1859.       should  decide  as  to  the  propriety  of  all  the  branches  of 

The  Stat«   the  finding  upon  which  that  action  was  based. 
T.  We  will  first  consider  the  second  error  assigned. 

Campb«ll.  It  ^jj  ^  ^collected  that  the  bill  alleges  that  there  was 
a  suit  pending  upon  said  note  at  the  time  of  the  execu- 
tion of  said  warrant  and  cognovit,  and  the  entry  of  judg- 
ment thereon. 

In  Tidd's  Practice  it  is  stated,  in  treating  of  cognovits, 
confessions,  &c,  that  "the  confession  is  either  of  the  whole 
or  part  of  the  cause  of  action.  If  it  be  of  the  whole,  and 
not  upon  terms,  the  plaintiffs  attorney  may  immediately 
sign  final  judgment,  and  take  out  execution  thereon;  but 
if  it  be  not  of  the  whole,  he  can  only  sign  judgment  for  the 
part  confessed,  and  the  action  must  proceed  for  the  resi- 
due."    Vol.  i.,  p.  504. 

We  are  not  aware  that  at  that  date  we  had  any  statute 
regulating  an  offer  to  confess  a  part  of  a  demand,  as  we 
now  have;  therefore,  this  proceeding  must  be  governed  by 
the  common-law  practice  thejti  in  force,  so  far  as  appli- 
cable. 

The  facts,  then,  shown  by  the  pleadings  either  directly 
or  incidentally,  are,  that  the  plaintiff  was  in  Court  prosecut- 
ing a  suit  on  a  note,  upon  which  there  was  apparently  due 
over  400  dollars.  The  defendants  appeared  to  that  action 
by  their  attorney,  who  was  authorized,  by  the  written 
power  he  held  in  his  hand,  to  confess  a  judgment  for  the 
sum  he  should  find  to  be  due.  He  entered  his  cognovit 
upon  the  back  of  the  warrant  for  223  dollars.  The  judg- 
ment was  taken  for  that  amount  by  the  plaintiff.  The 
action  was  not  prosecuted  for  the  balance  that  is  now  said 
to  be  due.  Nor  is  it  averred  that  there  was  any  under- 
standing or  agreement  that  it  should  be  at  any  future  time. 
Do  not  these  facts  raise  a  presumption  that  the  plaintiff 
ought  not  now  to  be  permitted  to  contradict  that  the 
amount  for  which  the  cognovit  was  executed  was  at  least 
acquiesced  in  by  the  plaintiff,  as  the  true  amount  due? 
See  The  State  Bank  v.  Youngs  2  Ind.  R.  171. 
If  the  answer  to  this  question  is  in  the  affirmative,  that 
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would  end  the  case;  but  if  it  is  to  the  reverse,  and  tBese   May  Term, 
facts  do  not  constitute  an  estoppel,  still  another  question       1859. 
will  arise  upon  the  point  of  diligence  or  negligence  of  the  Th«  State 
plaintiff.  v. 

Several  cases  might  be  referred  to,  in  which  persons    Campbbll' 
against  whom  judgments  were  rendered  have  sought  relief 
in  a  Court  of  equity. 

In  The  Marine,  Sfc,  v.  Hodgson,  7  Crancb,  332,  it  is  said 
by  the  Supreme  Court  of  the  United  States,  that  "it  may 
safely  be  said  that  any  fact  which  clearly  proves  it  to  be 
against  conscience  to  execute  a  judgment,  and  of  which 
the  injured  party  could  not  have  availed  himself  in  a  Court 
of  law;  or  of  which  he  might  have  availed  himself  at  law, 
but  was  prevented  by  fraud  or  accident,  unmixed  with  any 
fault  or  negligence  in  himself  or  his  agents,  will  justify  an 
application  to  a  Court  of  chancery."  See,  also,  Creath  v. 
Sims,  5  How.  192;  Walker  v.  Robbins,  14  id  584;  Hen- 
drickson  v.  Hinckley,  17  id.  443. 

In  our  own  Reports,  it  is  said  that  "  where  a  party  is  not 
prevented  by  fraud  or  accident,  without  any  fault  on  his 
part,  from  defending  himself  at  law,  and  neglects  to  do  so, 
equity  will  not  relieve."  Parker  v.  Morton,  5  Blackf.  1. — 
Raburn  v.  Shortridge,  2  id.  480. — Skinner  v.  Denting,  2 
Ind.  R.  56L—  Shilmire  v.  Thompson,  2  Blackf.  271.— Jarboe 
v.  Kepler,  4  Ind.  R.  177. 

We  know  of  no  principle  of  equity  by  which  a  plaintiff 
should  be  regarded  as  standing  in  Court  with  more  rights 
than  a  defendant. 

If  ignorance  of  facts  consequent  upon  negligence,  where- 
by the  rights  of  a  defendant  have  greatly  suffered,  will  not, 
when  presented  to  a  Court  of  equity,  justify  an  interfer- 
ance  to  grant  relief  to  such  defendant,  (2  Blackf.  272,)  we 
are  not  advised  of  any  rale  of  equity  which,  under  like  cir- 
cumstances, would  justify  the  same  Court  in  granting  re- 
lief to  a  plaintiff. 

There  is  no  pretense  in  the  pleadings  that  there  was  any- 
thing either  done  or  said  upon  the  part  of  the  defendants, 
in  the  confession  of  the  judgment,  which  operated  as  a 
fraud,  or  even  as  a  surprise  upon  the  plaintiff. 
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May  Term,        Admitting  the  allegations  in  reference  to  the  amount 
1859.      due — the  amount  for  which  judgment  was  taken,  and  the 
Pagb       circumstances  under  which  it  was  taken — to  be  all  true, 
Fobd.       and  they  show  only  a  clear  case  of  negligence  upon  the 
part  of  the  plaintiff     Upon  this  branch  of  the  case,  the 
plaintiff  might,  with  more  show  of  equity,  have  asked  to 
be  relieved  from  the  fruits  of  this  neglect,  if  the  aid  of  the 
Court  had  been  sought  as  soon  as  the  alleged  mistake  was 
discovered;  but  it  is  shown  by  the  bill  that  some  six  years 
were  suffered  to  elapse  before  suit  brought,  after  the,  mis- 
take was  discovered,  even  if  ignorance  of  the  contents  of 
the  judgment  could  be  set  up,  which  we  are  strongly  in- 
clined to  doubt. 

The  want  of  equity  in  the  bill  was  a  sufficient  reason  for 
its  dismissal,  and  dispenses  with  the  necessity  of  examin- 
ing the  first  error  assigned.     Parker  v.  Morton,  5  Blackf.  3. 
Per  Curiam. — The  judgment  is  affirmed  with  5  per  cent, 
damages  and  costs. 

H.  p.  Newcomb  and  &  Yandes,  for  the  bank  (1). 
T.  A.  Hendricks,  for  the  appellees  (2). 

(1)  Counsel  for  the  appellant  cited  Bony.  Law  Diet,  tit.  Clerical  Error; 
Story's  Eq.  Juris.,  H  167  to  176. 

(2)  Mr.  Hendricks,  contra,  cited  Story's  Eq.  Juris.,  $$  152, 157,  and  note  5  ; 
Mohan  v.  Reeve,  6  Blackf.  215 ;  Cooper  y.  Butterfidd,  4  Ind.  B.  423,  and  au- 
thorities there  cited. 


437  189  Page  v.  Ford  and  Others. 


8ait  by  the  assignee  on  promissory  notes,  and  to  foreclose  a  mortgage.  An- 
swer, admitting  the  execution  of  the  notes  and  mortgage;  that  they  were 
held  by  the  plaintiff,  as  assignee,  and  had  not  been  paid ;  but  setting  np  a 
counterclaim  as  follows:  That  they  were  given  to  secure  the  payment  of 
the  balance  of  the  price  of  a  steam  engine  and  boiler  which,  by  agreement, 
A.  D.  fr  Co.  manufactured  for  the  defendants,  to  be  used  in  a  saw-mill,  of 
which  the  makers  had  knowledge,  and  made  them  expressly  for  that  pur- 
pose; that  the  payee  was  one  of  the  firm  of  A.  D.  fr  Co. ;  that  said  boiler 
was  worthless,  in  consequence  of  defects  in  materials  and  workmanship ;  that 
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soon  after  it  was  Bet  up,  owing  wholly  to  BaM  defects,  it  bant,  by  which  it    May  Term, 
was  destroyed,  and  damaged  the  defendants  by  injury  to  the  mill,  &c. ;  that        1869. 
the  price  paid  was  a  fair  price  for  a  good  article  for  that  purpose;  that  de-  ■ 
fendants  had  no  knowledge  of  the  defects;  that  the  ralue  of  the  other  ma- 


Page 

ehinery  was  less,  after  die  bunting,  than  the  sum  already  paid.   Prayer,  that        Fobd 
the  damages,  Ac,  may  be  allowed,  Ac.    Held,  sufficient  on  demurrer. 

Hdd,  also,  that  if  the  engine,  &c.,  proved  unsound  and  unfit  for  the  purpose 
for  which  it  was  to  be  applied;  and  if,  in  attempting  to  apply  it,  the  pur- 
chaser, without  fault  on  his  part,  in  consequence  of  such  unsoundness  and 
unfitness,  suffered  damage  by  the  destruction  of  that  kind  of  property  which 
it  was  reasonable  that  the  parties  to  the  contract  contemplated  would  be  ne- 
cessarily placed  in  close  proximity  to  such  machinery,  the  injury  must  be 
viewed  as  the  natural  and  legitimate  result  of  the  breach  of  the  warranty. 

Beply,  1.  A  general  denial.  2.  Specific  denials,  and  an  averment  that  if  de- 
fects existed  they  were  not  known  to  the  makers,  &c.  3.  That  the  engine, 
Ac,  was  put  up  under  a  contract  in  writing;  that  after  it  was  set  up  and  put 
in  operation,  the  defendant  accepted  the  same,  and  said  contract  was  can- 
celed and  destroyed,  and  the  notes  and  mortgage  executed,  &c.  The  spe- 
cific denials  in  the  second  paragraph  of  the  reply  were  stricken  out,  on  the 
ground  that  they  but  repeated  the  issue  made  by  the  general  denial. 

Held,  1 .  That  issues  presented  to  a  jury  should  be  plain  and  simple.  Repeated 
denials  of  the  adversary  pleading  tend  to  complicate  the  issues. 

2.  That  after  the  special  denials  were  stricken  out  of  the  second  paragraph  of 
the  reply,  it  was  bad  on  demurrer. 

3.  That  the  third  paragraph  of  the  reply  was  bad,  because  the  alleged  written 
contract  was  not  set  forth,  either  by  copy  or  in  substance;  and  because  the 
terms  or  acts  of  acceptance  were  not  stated. 

APPEAL  from  the  Steuben  Court  of  Common  Pleas.    J)'6***' 
Hanna,  J. — Page,  as  assignee  of  one  Armstrong,  brought    ** 
suit  on  notes,  and  to  foreclose  a  mortgage,  &c.     The  com- 
plaint was  in  the  usual  form. 

The  defendants  answered,  and  set  up  a  counterclaim, 
admitting  the  execution  of  the  notes  and  mortgage;  that 
the  same  were  held  by  Page,  as  assignee,  and  had  not  been 
paid,  but  averring  that  they  were  given  to  secure  the  pay- 
ment of  the  balance  of  the  price  of  a  steam  engine  and 
boiler,  which,  by  agreement,  Armstrong,  Drake  Sf  Co.  man- 
ufactured for  the  defendants,  to  be  used  in  a  saw-mill  of 
defendants,  of  which  the  makers  had  knowledge,  and  made 
them  expressly  for  that  purpose;  that  the  payee  was  one 
of  the  firm  of  Armstrong,  Drake  8f  Co.;  that  said  boiler 
was  worthless,  in  consequence  of  defects  in  materials  and 
workmanship;  that  soon  after  it  was  set  up,  owing  wholly 
to  said  defects,  it  burst,  &c^  by  which  it  was  destroyed, 
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M»y  Term,   and  damaged  the  defendants  by  injury  to  the  mill,  &c; 

1859^_  that  the  price  paid  was  a  fair  price  for  a  good  article  for 

Pag*       that  purpose,  &c.;  that  defendants  had  no  knowledge  of 
Ford.       the  defects,  &c.;  that  the  value  of  the  other  machinery  was 
less,  after  the  bursting,  than  the  sum  already  paid.    Prayer 
that  the  damages,  &c,  may  be  allowed,  &c. 

The  plaintiff  demurred  to  that  portion  of  the  answer  and 
counter-claim  which  attempted  to  set  up  damages,  the  Je- 
suit of  injury  to  the  mill-house,  &c. 

The  demurrer  was  overruled,  which  presents  the  first 
question  to  be  considered,  under  the  points  made  by 
counsel. 

In  Levy,  v.  Langridge  2  Mees.  and  Wels.  519,  4  id.  337, 
the  defendant  had  sold  to  the  plaintiff's  father  a  gun,  for 
the  use  of  himself  and  his  son,  falsely  and  fraudulently  re- 
'  presenting  the  gun  to  be  manufactured  by  a  certain  person, 

and  to  be  well  made.  The  representations  were  untrue. 
The  gun  burst  in  the  hands  of  the  plaintiff,  and  the  de- 
fendant was  held  liable  for  the  damage  thereby  occasioned 
to  the  plaintiff 

In  Batterman  v.  Pierce,  "  The  plaintiff  sold  his  wood  at 
,  auction,  and,  as  an  inducement  to  obtain  a  better  price,  he 

stipulated  with  the  bidders  that  they  should  have  two  win- 
ters and  one  summer  to  get  away  the  wood,  and  that,  in  the 
meantime,  he  would  insure  them  against  the  consequences 
of  setting  fire  to  his  adjoining  fallow  grounds.  Upon  these 
terms  the  purchase  was  made  by  the  defendant"  A  note 
was  given,  in  the  usual  form,  for  the  price  of  the  wood, 
and  in  a  suit  on  that  note,  the  defendant  was  permitted  to 
set  up,  by  way  of  recoupment,  the  damages  resulting  from 
the  destruction  of  the  wood  by  fire,  in  burning  off  the  fal- 
low ground.    2  Sandf.  (S.  C.)  120. 

In  Thomas  v.  Winchester,  2  Seld.  397,  it  was  held  by  the 
Court  of  Appeals  of  New  York^  that  a  dealer  in  drugs  and 
medicines  who  should  carelessly  label  a  deadly  poison  as 
a  harmless  medicine,  and  send  it,  so  labeled,  into  market, 
is  liable  to  all  persons  who,  without  fault,  are  injured  by 
using  it,  &c.  It  will  be  observed  that  the  measure  of  dam- 
ages was  not  the  difference  in  the  value  of  the  article  6old 


OP  THE  STATE  OF  INDIANA.  49 

and  that  which  it  purported  to  be,  but  the  plaintiff  recovered  H»7  Tttm» 
damages  "for  the  personal  injury  and  suffering"  thereby       1859. 
caused.     In  the  same  case,  the  counsel  for  the  defendant       Pao» 
contended  that,  as  the  medicine  had  passed  through  seve-       fo»d. 
ral  hands  before  it  was  administered,  therefore,  if  the  de- 
fendant could  be  made  liable,  then,  if  a  smith  shoes  a  horse 
for  A,  A.  sells  the  horse  to  i?.,  and  so  on  through  several 
hands,  and  the  horse,  while  in  the  use  of  D.,  should  fall 
and  injure  him,  in  consequence  of  gross  negligence  in  the 
shoeing,  D.  could  sue  the  smith  and  recover.     The  Court, 
in  the  opinion,  in  response  to  this,  say,  that  u  although  the 
injury  io  the  rider  may  have  happened  in  consequence  of 
the  negligence  of  the  smith,  the  latter  was  not,  by  his  con- 
tract, or  by  any  consideration  of  public  policy  or  safety,  to 
respond  for  his  breach  of  duty  to  any  one  except  the  per- 
son he  contracted  with."     Thas,  impliedly,  it  appears  to 
us,  holding  that,  to  the  person  with  whom  he  contracted, 
there  would  be,  under  such  circumstances,  a  liability.    M, 
408. 

Several  cases  are  put  in  Sedgwick  on  Damages,  some- 
what similar  to  the  one  at  bar  in  principle,  to- wit: 

If  a  house  should  be  let  for  a  term  of  years,  and  when 
the  term  was  half  expired,  the  lessee  should  be  evicted  by 
the  true  owner,  the  lessor  is  liable  for  the  damages  result- 
ing from  the  expense  of  moving,  and  the  rise  of  the  rent 
of  similar  tenements,  but  not  for  an  injury  to  a  business 
established  in  the  bouse  by  the  lessee,  Ate.,  because  this  is 
damage  that  could  not  have  been  contemplated  at  the  time 
of  the  contract;  but  if  the  building  had  been  let  for  the  ex- 
press object  of  carrying  on  a  particular  business,  then  the 
injuries  which  otherwise  would  be  too  remote,  become 
direct,  &c  If  a  carpenter  sell  timber  for  the  express  pur- 
pose of  propping  up  a  house,  and  by  reason  of  the  timber 
being  defective,  the  building  should  fall  and  be  destroyed, 
he  will  be  held  liable,  not  only  for  the  difference  between 
the  price  tof  good  timber  and  that  sold,  but  also  for  all 
damage  done  the  building,    pp.  58,  59. 

Of  the  same  character,  is  the  case  of  Borradaile  v.  Brun- 
Vol.  XIL— 4 
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May  Term,   jo*,  8  Taunt  535,  which  was  an  action  on  a  warranty  of  a 

1859.      cable  for  a  certain  time.     It  was  alleged  that  within  the 

Paob       time  the  cable  broke,  and  the  anchor  to  which  it  was  fas- 

Pobd.       tened  was  thereby  lost.     It  was  held  that  a  verdict  for  the 

value  of  the  cable  and  anchor  was  correct 

So,  in  Dewini  v.  Wiltsie,  9  Wend.  325,  the  plaintiff  was 
the  owner  of  a  ferry,  at  which  was  a  tavern  stand  which  he 
also  owned.  He  leased  the  ferry,  the  lessee  covenanting 
to  keep  it  in  good  order,  which  he  failed  to  do,  but  discon- 
tinued it  and  removed  it  to  his  own  wharf,  in  consequence 
of  which  the  tavern  was  injured  in  its  business,  so  that, 
although  the  plaintiff  had  formerly  let  it  at  300  dollars,  he 
could  not  let  it  at  all.  Upon  a  suit  on  the  covenant  in  the 
ferry  lease,  it  was  held  that  the  plaintiff  was  entitled  to  re- 
cover his  actual  damage  in  the  loss  of  rent,  as  the  natural 
consequence  of  the  breach  of  the  covenant. 

So  in  White  v.  Mostly,  8  Pick.  356,  which  was  an  action 
of  trespass  for  breaking  a  mill-dam,  the  Court  held,  that 
not  only  the  amount  necessary  to  repair  the  dam,  but  also 
the  damages  caused  by  interruption  to  the  use  of  the  mill, 
and  the  diminution  of  the  plaintiff's  profits  on  that  account, 
were  well  included  in  the  amount  of  the  damages.  Driggs 
v.  Dwight,  17  Wend.  71.— 4  Barb.  261-— 6  id.  423.-2 
Ctwh.  46.— Brown  v.  Edgington,  2  M.  and  Gr.  279.  In 
the  case  last  cited,  the  plaintiff,  who  was  a  dealer  in 
wine,  &c,  ordered  of  the  defendant,  who  was  a  dealer  in 
ropes,  &c  (but  who  held  himself  out  as  a  manufacturer 
and  dealer),  a  rope  for  a  crane,  to  raise  and  lower  casks  of 
wine,  &c.  The  defendant  sent  his  foreman,  who  took  the 
measure  and  dimensions  of  the  crane  and  the  rope,  &c, 
and  was  informed  it  was  wanted  to  raise  pipes,  casks,  &c, 
from  the  cellar,  and  let  them  down  into  the  street  The 
defendant  procured  another  person  to  make  the  rope,  with- 
out informing  him  what  it  was  for.  The  servant  of  the 
defendant  fitted  the  rope  to  the  crane  on  the  5th  of  Sep- 
tember, 1837.  On  the  20th  of  February,  1839,  in  remov- 
ing a  pipe  of  port  wine  from  the  warehouse  to  a  cart,  the 
rope  broke,  and  the  cask  falling  into  the  street  the  wine 
was  lost     The  jury  returned  a  verdict  for  the  plaintiff  for 
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j£40,  but  negatived  any  knowledge  upon  the  part  of  defend-   May  Term, 
ant,  of  the  defects  in  the  rope.  low. 

Upon  a  motion  founded  upon  this  verdict,  it  was  held  Pagb 
by  Tindal,  Bobanquet,  Erskine,  and  Maule,  each  giving  Fobd. 
a  separate  opinion,  that  the  defendant  was  liable,  as  on  an 
implied  warranty,  for  the  reasonable  fitness  of  the  rope  for 
the  purpose.  Nothing  is  said  in  either  of  the  opinions 
upon  the  question  of  the  measure  of  damages;  but  it  does 
not  appear  that  any  damage  was  laid  in  the  declaration, 
except  for  the  value  of  the  wine  lost,  and  the  price,  to-wit, 
£10,  of  a  new  rope  to  supply  the  place  of  the  old  one. 
Without  doubt,  the  verdict  of  the  jury  included  the  value 
of  the  wine.  That  it  was  properly  included,  if  the  plaintiff 
could  have  judgment  at  all,  appears  to  have  been  conceded, 
for  nothing  is  said  about  it  in  the  argument  of  Talfourd 
and  Channell,  Sergeants,  40  Eng.  Com.  Law,  371. 

In  the  above  cited  case  of  Driggs  v.  Dwight,  there  was 
an  agreement  by  which  a  tavern  stand  was  to  be  rented 
for  a  year  at  a  fixed  rent.  The  plaintiff  moved  his  family 
to  the  place.  The  lessor  refused  to  give  possession.  The 
lessee  brought  suit.  Proof  was  offered  by  both  parties  of 
the  yearly  value  of  the  property.  The  plaintiff  also  proved 
that  he  had  moved  his  family  and  furniture,  &c,  which 
evidence  was  objected  to.  The  judge  charged  the  jury, 
"that  the  plaintiff  was  entitled  to  recover  the  damages  ne- 
cessarily resulting  from  the  breach  of  the  contract,  and 
that  the  expenses  of  removing  his  family  and  furniture, 
&c,  was  a  proper  item  of  damage."  The  Supreme  Court 
of  New  York  held,  that  the  expenses  of  removal  were  pro- 
perly admitted,  and  that  the  damage  was  not  confined  to  the 
difference  between  the  price  to  be  paid  and  the  value  of 
the  property.  The  case  in  4  Barb.,  of  Giles  v.  O'  Toole,  i» 
upon  the  same  question  of  letting  premises,  and  the  de- 
cision to  the  same  effect. 

The  case  in  6  Barb.,  Lawrence  v.  Wardwett,  was  also 
for  damages  for  refusal  to  give  possession  of  premises 
leased,  and  which  the  lessee  intended  to  use  for  a  certain 
business.  It  was  held  in  that  case,  that  testimony  was 
properly  received  of  the  loss  which  the  plaintiff  sustained, 
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Mmy  T«m,   by  being  compelled  to  pay  the  men  that  he  was  obliged  to 
18^9*      discharge,  owing  to  his  not  being  able  to  get  possession  of 
Paos       the  premises  at  the  time  agreed  upon. 
Fobd.  Many  other  cases  might  be  cited  to  the  same  purport 

In  actions  of  tort,  the  doctrine  laid  down  in  2  GreenL 
Ev.,  §  268,  has  been  often  applied,  to-wit,  that  "  The  natu- 
ral results  of  a  wrongful  act  are  understood  to  include  all 
the  damage  to  the  plaintiff,  of  which  such  act  was  the 
efficient  cause,  though,  in  point  of  time,  the  damage  did 
not  occur  until  sometime  after  the  act  done." 

In  McAfee  v.  Crofford,  13  How.  447,  the  Supreme  Court 
of  the  United  States  held  that,  in  an  action  of  trespass  for 
abducting  slaves,  it  was  not  erroneous  for  the  jury  to  in- 
clude in  the  verdict,  as  damages,  the  value  of  corn  de- 
stroyed by  cattle,  and  wood  swept  off  by  a  flood,  in  conse- 
quence of  the  absence  of  said  slaves  by  such  wrongful  act 
See  Goodloe  v.  Rogers,  10  La.  R.  831;  Parmalee  v.  Wilkes, 
22  Barb.  539. 

We  are  aware  that  there  are  cases,  and  respectable  law- 
writers,  holding  a  doctrine  somewhat  more  rigid,  in  refer- 
ence to  what  they  term  the  proximate  cause  of  injury,  than 
the  principle  which  may  be  deduced  from  the  cases  and 
authorities  first  above  referred  to. 

'  In  the  case  at  bar,  it  appears  to  us  that,  as  it  is  directly 
averred  that  the  manufacturers  were  engaged  to,  and  did 
construct  the  engine,  &c^  for  a  special  purpose,  they  im- 
pliedly warranted  it  to  be  reasonably  fit  for  that  purpose. 
Brenton  v.  Davis,  8  Blackf.  317. — 1  Pars,  on  Cont.  469,  and 
authorities  cited. 

Whether  all  parts  of  the  various  decisions  referred  to 
should  be  held  as  law  or  not,  we  may  safely  say,  that  there 
is  enough  that  we  do  approve,  to  enable  us  to  determine, 
in  the  case  at  bar,  that  if  the  engine,  &c^  proved  unsound 
and  unfit  for  the  purpose  to  which  it  was  to  be  applied; 
and  if,  in  attempting  to  apply  it,  as  purposed,  the  purchaser 
should,  without  fault  upon  his  part,  in  consequence  of  such 
unsoundness  and  unfitness,  suffer  damage  by  the  destruc- 
tion of  that  kind  of  property  which  it  was  reasonable  that 
the  parties  to  the  contract  contemplated  would  be  neces- 
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sarily  placed  in  close  proximity  to  such  machinery,  we  are   May  Term, 
unable  to  perceive  any  good  reason  why  such  injury  should       1859. 
not  be  viewed  as  the  natural  and  legitimate  result  of  the       Page 
breach  of  the  warranty.    2  Pars,  on  Conk  487.  Ford. 

It  is  not  necessary  for  us  to  attempt  to  indicate  the  pre- 
cise line  at  which  the  liability  of  a  manufacturer  would 
cease,  under  circumstances  similar  to  those  in  the  case  at 
bar.  As  an  instance,  suppose  that  before  the  time  of  the 
accident,  in  this  case,  the  defendant  had,  relying  upon  the 
soundness,  &c.,  of  his  machinery,  made  a  heavy  contract 
for  the  delivery  of  lumber,  at  so  early  a  day  as  to  be  una- 
ble, in  consequence  of  such  accident,  to  fill  the  same,  and 
was,  therefore,  compelled  to  pay  damages  for  the  breach  of  ' 
such  contract.  Would  the  manufacturer,  in  such  instance, 
be  liable  for  that  damage?  See  Bridges  v.  Stickney,  38 
Maine  R.  361;  Blanehard  v.  Ely,  21  Wend.  342;  17  id. 
161;  23  id  421;  24  id.  668. 

There  are  some  cases  that  hold  that  there  might  be  a 
liability  for  certain  contingent  expenses,  not  here  set  up, 
and  which  appear  to  us  to  be  still  more  remote  than  the 
damages  herein  claimed;  such  as  the  loss  of  the  use  of  the 
mill,  the  fuel  consumed,  the  delay  of  the  workmen,  inter- 
est on  investment,  &c  See  cases  above  cited,  and  also  3 
Barb.  424;  14  id  614;  2  Met.  615;  1  Md.  R.  343. 

But  upon  these  questions,  outside  of  that  directly  arising 
ia  the  case  at  bar,  we  would  not  be  understood  as  intimat- 
ing any  opinion. 

For  these  reasons,  we  are  of  opinion  the  demurrer  was 
properly  overruled,  even  if  that  was  the  correct  mode  of 
testing  the  propriety  of  inserting  that  clause  in  the  counter-, 
claim,  of  which  we  give  no  opinion. 

The  plaintiff  replied  by  filing — 

1.  A  general  denial. 

2.  Specific  denials  of  the  allegations  in  the  answer,  and 
an  averment  that  if  defects  existed  they  were  not  known 
to  the  makers,  &c 

3.  That  the  engine,  &o,  was  put  up  under  a  contract  in 
writing;  that  after  it  was  set  up  and  put  in  operation  the 
defendants  accepted  the  same,  and  said  contract  was  can- 
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M»y  Term,    celed  and  destroyed,  and  the  notes  and  mortgage  executed, 
,  1859-      &C 

Page  On  motion  of  the  defendants,  a  portion  of  the  second 

Ford.  paragraph  of  the  reply,  to-wit,  the  specific  denials,  was 
stricken  out,  on  the  ground  that  it  was  but  a  repetition  of 
the  issue  made  by  the  general  denial. 

That  the  issues  to  be  presented  to  the  jury  should  be 
plain  and  simple,  appears  to  have  been  one  end  aimed  at, 
by  the  framers  of  the  code.  We  think  that  repeated  de- 
nials of  the  averments  of  the  adversary  pleading,  would 
not  have  that  tendency,  but  would  tend  rather  to  compli- 
cate the  issues— at  least  in  the  case  at  bar. 

The  defendants  then  demurred  to  the  second  and  third 
paragraphs  of  the  reply,  which  demurrers  were  sustained, 
and  we  think  correctly.  After  a  portion  of  the  second  para- 
graph was  stricken  out,  it  was  left  in  so  imperfect  a  condi- 
tion that  it  was  subject  to  demurrer.  And  even  if  the  mat- 
ter therein  set  up  bad  been  well  pleaded,  it  was  not  a  good 
answer  to  the  averments  in  the  counter-claim  to  say  that, 
although  defects  might  have  existed,  yet  the  makers  should 
not  be  held  responsible,  because  they  were  not  aware  of 
that  fact. 

As  to  the  third  paragraph,  the  demurrer  was  properly 
sustained,  for  the  reason  that  the  defense  was,  that  there 
existed  the  implied  warranty  which  the  law  gives  against 
the  manufacturer  of  a  specific  article  engaged  for  a  special 
purpose,  &c.  To  avoid  this,  the  plaintiff  attempts  to  show 
two  causes:  First,  that  there  had  existed  a  written  con- 
tract, under  which  the  article  was  manufactured,  and  there- 
fore no  implied  obligation  could  arise.  The  plaintiff,  if  he 
desired  to  avail  himself  of  any  of  the  provisions  of  the  writ- 
ten contract,  if  such  at  any  time  existed,  should  have  set  it 
forth,  or  if  that  was  not  practicable,  then  its  substance, 
that  the  Court  might  have  been  informed.  Secondly,  he 
avers  that  the  defendants  accepted  the  engine,  &c,  and 
the  written  contract  was  destroyed.  The  terms  or  acts  of 
acceptance  should  have  been  specifically  set  forth,  if  the 
plaintiff  relied  upon  the  same  to  discharge  the  implied  ob- 
ligation which  rested  Upon  him  by  law;  if  he  relied  upon 
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such  acts  of  acceptance  as  complied  with  the  terms  of  the   May  Term, 
written  contract,  then  he  should  have  set  forth  the  contract       1859. 
A  general  averment  that  the  engine,  &c.,  was  set  up  for,    Tex  Nbw 
and  operated  by,  the  defendants,  is  not  sufficient.  Rulro'd  Co! 

There  was  a  trial  by  a  jury,  and  a  verdict  for  the  defend-    campbbll 
ants,  and  motion  for  new  trial  overruled,  and  judgment  for 
defendants* 

The  refusal  of  the  Court  to  give  certain  instructions 
asked  by  the  plaintiff,  is  alleged  to  be  erroneous;  but  as 
there  was  no  exception  taken  to  that  ruling  of  the  Court, 
we  cannot  examine  it;  nor  was  the  exception,  under  for- 
mer decisions  of  this  Court,  to  the  charge  of  the  Court, 
made  in  such  manner  as  to  enable  us  to  examine  the  in- 
structions given.  The  exception  is  general,  at  the  end  of  a 
set  of  instructions,  stating  distinct  propositions  of  law, 
some  of  which  are  certainly  correct.    9  IncL  R.  417  to  429. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

/.  B.  Howe,  for  the  appellant. 

A.  Ellison,  for  the  appellees. 


The  New  Albany  and  Salem  Railroad  Company  v. 
Campbell  and  Others. 

Where  goods  transported  by  a  railroad  arrive  at  the  place  of  destination,  and 
are  placed  upon  the  platform  of  the  depot,  at  the  usual  place  of  discharging 
goods,  ready  for  delivery  to  the  consignee,  in  good  order,  and  he  is  notified 
of  their  arrival,  and  pays  the  freight  upon  them,  the  liability  of  the  com- 
pany as  carriers  is  at  an  end. 

If  the  consignee  does  not  receive  the  goodB,  it  seems  that  the  carrier  most  take 
can  of  them  for  a  reasonable  time  for  the  consignee ;  but  his  liability  in 
that  respect  is  that  of  a  warehouseman,  and  not  that  of  a  carrier. 

But  where  the  consignee  has  notice  of  the  situation  of  the  goods  at  the  place 
of  delivery,  and  pays  the  freight  upon  them,  and  afterwards,  without  neglect 
on  the  part  of  the  warehouseman,  the  goods  are  destroyed,  the  warehouse- 
man is  not  liable. 

It  item,  indeed,  that  the  payment  of  the  freight  under  such  circumstances, 
without  any  arrangement  as  to  the  further  custody  of  the  goods  by  the  ware- 
houseman, is  equivalent  to  a  delivery,  so  far  as  to  throw  the  risk  of  loss 
upon  the  consignee. 
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May  Twin,       APPEAL  from  the  Montgomery  Court  of  Common 
1869-      Pleas. 


Tm  N«w        Wordbn,  J. — This  was  an  action  by  the  appellees 

Railbo'd  Co!  against  the  appellants,  to  recover  the  value  of  "three 

Camfmix.   crates  °f  queensware,"  received  by  the  defendants  at  their 

depot  at  Lafayette,  to  be  carried  to  CrawfordsviUe,  and 

3%  2//         there  delivered  to  the  plaintiffs  at  the  defendants'  depot 

There  are  two  paragraphs  in  the  complaint,  one  charg- 
ing the  defendants  as  common  carriers,  and  one  as  ware- 
house keepers. 

There  was  a  trial  by  jury;  verdict  and  judgment  for 
plaintiffs,  a  motion  for  a  new  trial  being  overruled. 

The  following  are  the  facts,  as  they  appear  by  a  bill  of 
exceptions : 

The  goods  in  question  appear  to  have  been  transported 
on  the  defendants'  cars  to  Crawfordsville,  the  place  of  de- 
livery, and  there  unloaded  in  the  defendants'  depot;  and 
the  depot  building  being  full  of  goods,  the  crates  in  ques- 
tion were  placed  on  the  platform  of  the  depot,  in  a  place 
convenient  for  loading  upon  drays,  and  the  usual  place  of 
receiving  and  discharging  goods.  The  goods  were  un- 
loaded in  good  order;  and  the  roof  of  the  depot  extended 
over  the  platform  on  which  they  were  placed.  .  On  the  day 
the  goods  arrived  and  were  there  unloaded,  a  drayman, 
who  was  draying  goods  from  the  depot  for  the  plaintiffs, 
informed  the  plaintiffs  that  their  crates  were  outside  of  the 
depot  ou  the  platform,  and  that  they  might  get  injured; 
but  they  told  him  to  let  them  alone,  that  they  had  no 
room  for  them.  On  the  next  day,  the  drayman  again  men- 
tioned the  matter  to  the  plaintiffs,  and  one  of  plaintiffs' 
clerks  went  with  the  drayman  to  the  depot,  and  paid  the 
freight  on  the  crates  in  question.  The  goods  having  re- 
mained on  the  platform  where  they  were  placed,  until  the 
second  night  after  they  were  thus  deposited,  they  were 
then  destroyed  by  fire* 

These  are  the  substantial  facts  in  the  case,  and  we  think 
it  clear  that  they  do  not  fix  any  liability  upon  the  defend- 
ants as  common  carriers.  It  is  settled  that  when  goods 
transported  by  a  railroad  arrive  at  their  place  of  destina- 


OF  THE  STATE  OP  INDIANA.  57 

tion,  and  are  unloaded  from  the  cars  and  placed  upon  the   M*J  Te™» 
platform  ready  for  delivery  to  the  consignee,  and  he  noti-       1859. 
fied  of  the  arrival,  the  liability  of  the  carrier,  as  such,  is  at    Tra  New 
an  end.     In  such  case,  if  the  consignee  does  not  receive  Railko'd  Co! 
the  goods,  it  may  be  the  duty  of  the  carrier  to  take  care  of   cAMJiKX# 
them  a  reasonable  time  for  the  consignee ;  but  his  liability 
in  that  respect  is  that  of  a  warehouseman,  and  not  of  a  car* 
rier.     Thomas  v.  The  Boston  and  Providence  Railroad  Co., 
10  Met.  472-—  The  Norway  Plains  Co.  v.  The  Boston  and 
Maine  Railroad  Co.,  1  Gray,  263.    In  the  case  last  cited, 
it  was  very  strongly  intimated  that  notice  to  the  consignee 
was  not  necessary  to  terminate  the  liability  of  the  carrier, 
as  such,  but  was  not  definitely  decided,  for  the  reason, 
amongst  other  things,  that  the  plaintiffs'  agent  had  notice 
of  the  arrival  of  the  goods,  as  had  the  plaintiffs  in  the  case 
at  bar. 

Some  of  the  remarks  of  the  Court  in  the  case  from 
Gray,  in  reference  to  the  termination  of  the  carrier's  lia- 
bility, are  as  follows : 

"The  question,  then,  is,  when  and  by  what  act  the  tran- 
sit of  the  goods  terminated.  It  was  contended  in  the  pre- 
sent case,  that,  in  the  absence  of  express  proof  of  contract 
or  usage  to  the  contrary,  the  carrier  of  goods  by  land  is 
bound  to  deliver  them  to  the  consignee,  and  that  his  obli- 
gation as  carrier  does  not  cease  until  such  delivery. 

"This  rule  applies,  and  may  very  properly  apply,  to  the 
caee  of  goods  transported  by  wagons  and  other  vehicles 
traversing  the  common  highways  and  streets,  and  which, 
therefore,  can  deliver  the  goods  at  the  houses  of  the  respec- 
tive consignees.  But  it  cannot  apply  to  railroads,  whose 
line  of  movement  and  point  of  termination  are  locally 
fixed. 

"The  nature  of  the  transportation,  though  on  land,  is 
much  more  like  that  by  sea,  in  this  respect,  that  from  the 
very  nature  of  the  case,  the  merchandise  can  only  be  trans- 
ported along  the  line,  and  delivered  at  its  termination,  or 
at  some  fixed  place  by  its  side,  at  some  intermediate  point. 
The  rule  in  regard  to  ships  is  very  exactly  stated  in  the 
opinion  of  Buller,  J.,  in  Hyde  v.  The  Trent  and  Mersey 
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May  Term,    Navigation  Co.,  5T.B.  397:    'A  ship  trading  from  one 
1859.      p^  to  another  has  not  the  means  of  carrying  the  goods 

The  New    on  land,  and,  according  to  the  established  course  of  trade, 
Railho'd  Co!  a  delivery  on  the  usual  wharf  is  such  a  delivery  as  will 

CaiJmll.   discharge  the  carrier.' 

"Another  peculiarity  of  transportation  by  railroad  is, 
that  the  car  cannot  leave  the  track  or  line  of  rails  on 
which  it  moves :  a  freight  train  moves  with  rapidity,  and 
makes  very  frequent  journeys,  and  a  loaded  car,  whilst  it 
stands  on  the  track,  necessarily  prevents  other  trains  from 
passing  or  coming  to  the  same  place;  of  course  it  is  es- 
sential to  the  accommodation  and  convenience  of  all  per- 
sons interested,  that  a  loaded  car,  on  its  arrival  at  its  des- 
tination, should  be  unloaded,  and  that  all  the  goods  carried 
on  it,  to  whomsoever  they  may  belong,  or  whatever  may 
be  their  destination,  should  be  discharged  as  soon  and  as 
rapidly  as  it  can  be  done  with  safety.  The  car  may  then 
pass  on  to  give  place  to  others,  to  be  discharged  in  like 
manner.  From  this  necessary  condition  of  the  business, 
and  from  the  practice  of  these  transportation  companies 
to  have  platforms  on  which  to  place  goods  from  the  cars, 
in  the  first  instance,  and  warehouse  accommodation,  by 
which  they  may  be  securely  stored,  the  goods  of  each  con- 
signment by  themselves,  in  accessible  places,  ready  to  be 
delivered — the  Court  are  of  opinion  that  the  duty  assumed 
by  the  railroad  corporation  is— and  this,  being  known  to 
owners  of  goods  forwarded,  must,  in  the  absence  of  proof 
to  the  contrary,  be  presumed  to  be  assented  to  by  them, 
so  as  to  constitute  an  implied  contract  between  them — 
that  they  will  carry  the  goods  safely  to  the  place  of  desti- 
nation, and  there  discharge  them  on  the  platform,  and 
then  and  there  deliver  them  to  the  consignee  or  person  en- 
titled to  receive  them,  if  he  is  there  ready  to  take  them 
forthwith;  or  if  the  consignee  is  not  there  ready  to  take 
them,  then  to  place  them  securely  and  keep  them  safely 
a  reasonable  time,  ready  to  be  delivered  when  called  for. 
This,  it  appears  to  us,  is  the  spirit  and  legal  effect  of  the 
public  duty  of  the  carriers,  and  of  the  contract  between 
the  parties,  when  not  altered  or  modified  by  special  agree- 
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metit,  &c       *       *      *      From  this  view  of  the  duty  and   May  Term, 
implied  contract  of  the  carriers  by  railroad,  we  think  there       1859. 
result  two  distinct  liabilities ;  first,  that  of  common  car-    Thb  New 
riers,  and  afterwards  that  of  keepers  for  hire,  or  warehouse  iuilro'd  Co! 
keepers,  the  obligations  of  each  of  which  are  regulated  by    cahmbll 
law. 

"  This  view  of  the  law,  applicable  to  railroad  compa- 
nies, as  common  carriers  of  merchandise,  affords  a  plain, 
precise,  and  practical  rule  of  duty,  of  easy  application, 
well  adapted  to  the  security  6f  all  persons  interested ;  it 
determines  that  they  are  responsible  as  common  carriers 
until  the  goods  are  removed  from  the  cars,  and  placed  on 
the  platform;  that  if  on  account  of  their  arrival  in  the 
night,  or  at  any  other  time,  when,  by  the  usage  and  course 
of  business,  the  doors  of  the  merchandise  depot  or  ware- 
house are  closed,  or  for  any  other  cause,  they  cannot  then 
be  delivered;  or  if,  for  any  reason,  the  consignee  is  not 
there  ready  to  receive  them ;  it  is  the  duty  of  the  company 
to  store  and  preserve  them  safely,  under  the  charge  of  com- 
petent and  careful  servants  ready  to  be  delivered,  and  actu- 
ally deliver  them  when  called  for  by  the  party  authorized 
and  entitled  to  receive  them ;  and  for  the  performance  of 
these  duties,  after  the  goods  are  delivered  from  the  cars, 
the  company  are  liable  as  warehousemen,  or  keepers  of 
goods  for  hire." 

In  the  case  at  bar,  the  goods  were  unloaded  in  good  or- 
der, and  placed  upon  the  platform  of  the  depot,  the  usual 
place  of  receiving  and  discharging  goods,  and  the  plaintiffs 
had  abundant  notice  of  their  arrival,  and  they  paid  the 
freight  thereon.  The  goods  were  received  upon  one  day 
about  noon,  and  the  plaintiffs  had  notice  on  the  same  day. 
On  the  next  day,  their  clerk  or  agent  went  to  the  depot 
and  paid  the  freight,  and  on  the  night  thereafter  the  goods 
were  burnt  up.  The  liability  of  the  carrier,  as  such,  was 
terminated  when  the  plaintiffs  were  thus  notified  and  paid 
the  freight,  if  not  immediately  upon  the  goods  being  dis- 
charged from  the  cars. 

We  arc  also  of  opinion  that  the  evidence  fails  to  estab- 
lish any  liability  against  the  defendants  as  warehousemen. 
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May  T«m,  The  accident  of  the  burning  of  the  goods  is  not  shown  to 
lfc*>9.  have  occurred  through  any  negligence  of  the  defendants, 
Tk»  Nbw  nor  does  it  appear  that,  under  the  circumstances,  the  leav- 
Railro'd  Co!  ing  of  the  goods  on  the  platform,  instead  of  placing  them 
Campbbix.  ^ns^e  °f  *^e  depot,  was  a  culpable  neglect  of  the  duty  of 
the  defendants,  especially  as  the  plaintiffs,  with  full  know- 
ledge as  to  the  situation  of  the  goods,  paid  the  freight 
thereon,  without  at  all  objecting  to  the  goods  remaining 
where  they  were  then  placed  until  the  plaintifls  could  re- 
ceive them.  Indeed,  it  is  not  clear  that  the  goods  were, 
after  the  plaintiffs  paid  the  freight  thereon,  in  the  custody 
of  the  defendants  as  warehousemen  at  all.  When  the 
freight  was  thus  paid,  the  goods  then  being  delivered  on 
the  platform,  the  usual  place  of  discharging  goods,  the 
plaintiffs  were  at  liberty  to  remove  them  whenever  they 
saw  proper,  and  these  facts  would  seem  to  amount  to  a 
delivery  so  far  as  to  throw  the  risk  of  loss  upon  the  plain- 
tifls, who  thus  permitted  them  to  remain  in  that  situation. 
By  paying  the  freight  upon  the  goods,  thus  placed  on  the 
platform  ready  for  the  plaintiffs,  without  making  any  ar- 
rangement as  to  the  future  custody  or  care  of  them,  it 
would  seem  that  the  plaintiffs  accepted  the  goods  in  the  sit- 
uation in  which  they  were  placed,  and  that  the  obligations 
of  the  defendants  to  take  further  charge  of  them  ceased. 

But  whether  this  last  view  be  correct  or  otherwise,  we 
are  of  opinion  that  such  negligence  is  not  shown  as  would 
render  the  defendants  liable  as  warehousemen;  and  that  a 
new  trial  should  be  granted.  The  evidence,  it  may  be  re- 
marked, is  not  at  all  conflicting,  and  taken  all  together 
falls  short  of  making  out  such  a  case  as  would  render  the 
•   defendants  liable. 

Pet  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c 

&  C.  Willson  and  X  E.  McDonald,  for  the  appellants  (1). 

L  Nay  lor  and1  J.  Wilson,  for  the  appellees. 

(1)  Counsel  for  the  appellants  cited  Thomas  v.  The  Boston,  frc.,  Railroad 
Co.,  10  Met.  472;  S.  C.  1  Am.  Railw.  Cases,  403;  Norway  Plains  Co.  v.  Tk* 
Boston,  tf-c.,  Railroad  Co.,  1  Gray,  263;  Stevens  v.  The  Boston,  j»c,  Railroad 
Co.,  id.  277. 
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Ifsr  Term, 
Smith  v.  The  Indiana  and  Illinois  Railway  Company.       1859. 


Smith 
An  order  of  the  board  of  directors  of  a  railroad  company,  weeding  the  sub-    rpM  Jitdi- 
scriptions  of  stock,  certified  by  the  secretary  of  the  company,  though  not     awa,  &c.f 
authenticated  as  the  statute  requires,  is  admissible  in  evidence  in  a  suit  upon  Bailwat  Co. 
a  subscription,  if  no  objection  be  made  (and  if  no  ground  of  objection  was 
pointed  out  in  the  Court  below,  the  case  stands  in  the  Supreme  Court  as  if 
none  was  made) ;  and  when  so  admitted  it  is  as  conclusive  of  the  matters 
contained  in  it,  as  if  it  had  been  properly  authenticated. 
In  a  suit  upon  a  subscription  of  6tock,  to  recover  installments  regularly  as- 
sesscd  in  accordance  with  the  terms  of  the  subscription,  the  subscriber  is  not 
entitled  to  notice  of  the  assessment,  or  the  time  and  place  of  payment,  be- 
fore suit  brought. 
The  contract  to  pay  by  installments  is,  in  such  cases,  a  promise  to  pay  on  de- 
mand; and  the  demand  involved  in  the  commencement  of  the  suit  is  alone 
sufficient. 

APPEAL  from  the  Hendricks  Court  of  Common  Pleas.  Tuaday, 

Davison,  J. — The  appellees,  who  were  the  plaintiffs,  sued  : 

Smithy  upon  a  subscription  of  stock  to  the  articles  of  as- 
sociation of  the  railway  company,  he,  Smith,  being  one  of 
the  original  subscribers,  and  having  subscribed  three  shares, 
150  dollars.  The  instrument  of  subscription  to  which  he 
signed  his  name,  and  which  is  set  forth  in  the  complaint, 
stipulates  that  the  amount  subscribed  shall  be  payable  to 
the  company  at  such  times  and  in  such  sums  as  its  board 
of  directors  may,  from  time  to  time,  order  and  require;  but 
assessments  on  such  stock  shall  not  be  made  nor  be  paya- 
ble oftener  than  once  in  sixty  days,  nor  shall  more  than  ten 
per  cent,  on  the  amount  subscribed  be  made  payable  at 
any  one  assessment.  It  is  averred  that  Smith,  the  defend- 
ant, although  ordered,  &c.,  by  the  directors  to  pay  ten  per 
cent,  every  sixty  days,  has  refused,  &c. 

Defendant  answered  by  a  general  traverse. 

The  Court  tried  the  cause,  and  found  for  the  plaintiffs 
178  dollars.  Over  a  motion  for  a  new  trial  there  was 
judgment,  &c. 

During  the  trial  the  plaintiffs  proved  that  one  John  & 
Spann  was  the  secretary  of  the  company,  and  then  offered 
in  evidence  what  purported  to  be  a  certified  copy,  given  by 
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May  Term,   the  secretary,  under  the  company's  seal,  of  an  assessment 

1859.      upon  the  stockholders,  which  reads  thus: 

Smith  «  Office,  Indiana  and  Illinois  Central  Railway  Company. 

The  iia>i-    I  hereby  certify  that  the  following  is  a  correct  copy  of  an 

Railw^tCo.  or(^er  °f  the  board  of  directors  of  the  above  company, 
passed  August  10,  1853,  viz.:  'Ordered  that  an  assess- 
ment of  ten  per  centum  be  made  on  all  stock  now  sub- 
scribed, or  hereafter  to  be  subscribed,  payable  every  sixty 
days,  till  the  whole  shall  be  paid.'  In  witness  whereof,  I 
hereunto  set  my  hand,  and  affix  the  seal  of  the  company, 
at  Indianapolis,  this  11th  day  of  January,  1855. 

[Signed]  John  &  Spann,  Secretary." 
The  evidence  thus  offered,  though  resisted  by  the  defend- 
ant, was  admitted  by  the  Court;  but  the  ground  upon  which 
its  introduction  was  resisted  is  not  stated  in  the  record, 
and  hence  the  ruling  upon  the  admission  of  it  is  not  availa- 
ble in  error.  It  is,  however,  contended  that  the  copy  certi- 
fied by  the  clerk,  when  admitted,  proved  nothing;  that  it 
was  no  evidence  of  an  assessment,  because  there  is  no 
statute  making  such  certificate  evidence.  This  position  is 
not  strictly  correct.  The  certified  copy,  not  being  a  sworn 
copy,  was  not  authenticated  as  the  statute  requires,  and 
was,  on  that  account,  objectionable.  2  R.  S.  p.  93,  §  284. 
Still  the  copy  before  us  purports  to  contain  a  legal  order 
of  the  corporation,  and  no  ground  of  objection  to  it*  ad- 
mission as  evidence  having  been  pointed  out  in  the  Com- 
mon Pleas,  the  case  stands  in  this  Court  as  if  it  had  been 
admitted  without  objection,  and  the  result  is,  the  matters 
which  it  contains  are  just  as  effective  and  conclusive  as  if 
it  had  been  verified  in  the  mode  prescribed  by  the  statute. 
The  order  making  the  assessment  must,  therefore,  be 
deemed  in  evidence  before  the  jury. 

But  the  appellants  assume  another  ground  upon  whicti 
they  seek  a  reversal  They  say  that  the  evidence  proves 
no  sufficient  notice  of  the  call  upon  the  stockholders. 
Edmtmd  Clark  testified,  "  That  he  was  an  jagent  of  the 
•  company  for  the  collection  of  the  stock  subscribed;  that 
notice  of  the  order  making  the  call  was  given  by  publica- 
tion in  a  paper  printed  in  Danville,  and  also  by  several 
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printed  nolices  posted  in  divers  places  in  the  county  of  M*y  Term, 

Hendricks;  and  farther,  that  he  called  upon  the  defendant 1859. 

in  person,  in  the  summer  of  1854,  and  requested  him  to      Smith 
pay  the  amount  assessed  against  him,  but  he  did  not  pay."    The  Ikdi- 
This  was  all  the  evidence  relative  to  the  notice.  BailwayCo. 

Section  8, 1  R.  S.  p.  412,  to  which  we  are  referred,  pro- 
vides that  "It  shall  be  lawful  for  the  directors  to  call  in 
and  demand  from  the  stockholders  respectively,  any  sums 
of  money  by  them  subscribed,  in  such  payments  and  in- 
stallments as  the  directors  shall  deem  proper,  under  the 
penalty  of  forfeiting  the  shares  of  stock  subscribed  for,  and 
all  previous  payments  made  thereon,  if  payment  shall  not 
be  made  within  thirty  days  after  personal  dertiand  or  no- 
tice requiring  such  payment  shall  have  been  made  in  each 
county  through  which  such  road  shall  be  laid  out  in  which 
a  newspaper  shall  be  published."  The  notice  proved  is 
obviously  not  within  these  statutory  requirements.  It  is 
not  shown  when  the  newspaper  publication  was  made;  and 
for  ought  that  appears  it  may  have  been  subsequent  to  the 
commencement  of  the  suit.  And  the  personal  request 
having  been  made  in  the  snmmer  of  1854,  would  not  au- 
thorize the  recovery,  which  is  for  the  entire  subscription, 
because,  in  view  of  the  provisions  of  the  order  of  assess- 
ment, not  more  than  one-half  the  installments  were  due 
when  the  request  was  made. 

But  is  section  8,  to  which  we  have  referred,  at  all  appli- 
cable to  the  case  at  bar?  In  terms,  it  applies  only  where 
the  directors,  in  their  order  making  the  call,  contemplate 
"a  forfeiture  of  the  shares  of  stock  and  all  previous  pay- 
ments thereon."  In  that  case,  a  personal  demand,  or  a  no- 
tice by  publication,  is  required;  but  we  know  of  no  rule  of 
construction  by  which  that  enactment  can  be  held  to  re- 
quire notice  to  a  stockholder,  prior  to  a  suit  against  him 
for  installments  assessed  and  due  on  his  subscription.  It 
seems  to  follow — section  8  being  inapplicable — that  the 
installments,  in  this  instance,  were  payable  without  any 
demand,  other  than  that  produced  by  the  commencement 
of  the  suit.  Ross  v.  The  Lafayette,  4*c,  Railroad  Co.,  is 
precisely  in  point.     There,  a  subscription  of  stock  con- 
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May  Term,   tained  provisions  similar  to  the  one  before  us,  and  the 
directors  had,  at  a  regular  meeting,  made  a  call  on  the 


1859. 


Ewixg      stockholders,  payable  in  installments.     Held,  that  it  was 


T. 


Gray.  unnecessary  to  give  the  subscriber  notice  of  the  time  and 
place  of  payment.  6  Ind.  R,  297.  See,  also,  The  N.  A. 
and  8.  Railroad  Co.  v.  McCormick,  10  id  499.  These  de- 
cisions rest  upon  the  ground  that  the  contract  to  pay  by 
installments  is,  in  effect,  a  promise  to  pay  on  demand;  and 
that  the  demand  involved  in  the  suit  itself  was  alone  suffi- 
cient. 

Per  Curiam. — The  judgment  is  affirmed,  with  5  per  cent, 
damages  and  costs. 

J,  M.  Chregg  and  H.  C.  Newcomb,  for  the  appellant. 

C.  C.  Nave,  for  the  appellees. 


Eaving  and  Others  v.  Gray  and  Others. 

The  statute  provides  for  bat  one  new  trial,  as  a  matter  of  coarse,  in  actions 
brought  to  recover  real  estate. 

A  deed  fair  and  valid  upon  its  face,  is  evidence  of  an  honest  transaction ;  and, 
until  it  is  assailed  by  evidence,  effective  as  proof,  that  it  was  obtained  by  the 
fraud  of  the  grantee,  he  is  not  required  to  adduce  any  evidence  in  its  sup- 
port. 

A.  purchased  a  tract  of  land  at  sheriff's  sale,  and  subsequently  conveyed  it  to 
the  wife  of  B.  Held,  that,  although  the  circumstances  of  the  ease  may  tend 
to  induce  the  conclusion  that  A.  purchased  at  the  instance  and  with  the 
money  of  B.}  yet  the  conveyance  to  the  wife  must  be  held  valid,  unless  she 
is  shown  to  have  participated  in  some  way  in  the  fraudulent  conduct  of 
B. 

An  instruction  should  be  based  upon  a  state  of  facta  assumed  to  have  been 
proved  by  all  the  evidence  in  the  case  bearing  upon  it,  and  not  by  a  part 
thereof  only;  and  this  rule  is  especially  applicable  to  cases  involving  the 
question  of  fraudulent  intent,  which  is  generally  a  question  of  fact. 

The  wife  is  not  bound  by  the  acts  and  declarations  of  her  husband  unless  she 
had  knowledge  of  them. 

Where  the  wife  receives  money  during  coverture,  which  is  left  under  her  con- 
trol and  management  by  the  husband,  and  which  they  both  treat  as  her  sep- 
arate property,  the  jury  may,  tsom  these  circumstances,  find  that  she  was 
the  sola  owner  of  it. 
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Where  a  wife,  with  money  belonging  in  part  to  herself,  and  in  part  to  her  has-  May  Term, 

band,  for  the  purpose  of  delaying  and  defrauding  his  creditors,  causes  his  1859. 

lands  to  be  bought  in  at  sheriff's  sale,  and  afterwards  conveyed  to  herself, 

her  title,  thus  acquired,  is  fraudulent  and  roid  as  to  such  creditors.  wino 

The  question  of  fraudulent  intent  in  such  cases  is  one  of  fact;  but  where  the  Gray. 
legal  effect  of  an  instrument,  as  it  appears  on  its  face,  is  to  hinder  or  delay 
creditors,  the  Court  will,  in  the  first  instance,  pronounce  it  roid. 


APPEAL  from  the  Ohio  Circuit  Court.  Tuesday, 

Davison,  J. — John  Euring,  John  Andrews,  and  Matthew  °* 
K  Bevins,  brought  an  action  in  the  Ripley  Circuit  Court 
against  the  appellees,  who  were  the  defendants,  to  recover 
a  tract  of  land  in  Ripley  county.  There  was  a  trial  which 
resulted  in  a  verdict  for  the  plaintiffs.  The  defendants, 
as  a  matter  of  right,  demanded  a  new  trial,  which  was 
granted;  and  upon  their  motion,  the  venue  was  changed 
to  Ohio  county,  in  which,  upon  a  second  trial,  the  defend- 
ants obtained  a  verdict  and  judgment;  whereupon  the 
plaintiffs  demanded  a  new  trial,  as  a  matter  of  right, 
which  was  refused,  which  refusal  is  assigned  for  error. 

Anterior  to  the  revision  of  1852,  a  new  trial  could  not 
be  granted  in  any  case  without  cause  shown  to  the  Court ; 
but  in  the  present  code,  there  is  a  statutory  rule  of  prac- 
tice relative  alone  to  actions  for  the  recovery  of  real  estate, 
which  says:  "  The  'Court,  rendering  the  judgment  at  any 
time  within  one  year  thereafter,  upon  the  application  of 
the  party  against  whom  judgment  is  rendered,  his  heirs, 
&c,  and  upon  the  payment  of  all  costs,  &c.,  shall  vacate 
the  judgment  and  grant  a  new  trial.  The  Court  shall 
grant  but  one  trial,  unless  for  good  cause  shown."  2R.S. 
p.  167,  §  601. 

It  is  argued  that  the  concluding  branch  of  the  section, 
namely,  "the  Court  shall  grant  but  one  trial,"  when  rea- 
sonably construed  means,  that  only  one  new  trial  shall  be 
granted  to  the  same  party.  We  think  otherwise.  The 
words  used  are  sufficiently  explicit,  and  plainly  indicate  a 
legislative  intent  that,  under  the  enactment,  not  more  than 
one  new  trial,  as  a  matter  of  right,  shall  be  granted  in 
the  same  cause.  We  perceive  no  reason  why  the  words 
quoted  should  not  be  held  to  mean  what  they  literally  im- 
Vol.  XIL— 6 
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May  Twm,   port.    When  thus  construed,  they  are  obviously  consistent 

1859*      wjf;h  the  entire  section,  and  no  injustice  results;  because 

Ewiho      the  party  who  desires  a  new  trial  can  attain  his  object 
Gbat.       upon  good  cause  shown.     The  plaintiffs  were  not,  in  our 
opinion,  entitled,  as  a  matter  of  right,  to  a  new  trial. 

The  evidence  shows  that  one  James  Parker,  in  March, 
1855,  recovered  a  judgment  in  the  Ripley  Circuit  Court 
against  Henry  L.  Gray,  one  of  the  defendants,  for  1,307 
dollars,  upon  which  an  execution  issued.  By  virtue  of 
that  execution,  the  sheriff  levied  on,  appraised,  and  sold 
the  lands  in  dispute  to  the  plaintiffs  for  1,100  dollars,  and 
in  pursuance  of  the  sale,  made  them  a  deed,  under  which 
they  claim  title,  &c.     It  was  further  proved  that  in  April, 

1853,  and  before  Parker  recovered  his  judgment,  one  Jb- 
seph  Muir  obtained  two  judgments  in  the  same  Court 
against  the  said  Gray,  for  the  aggregate  amount  of  280 
dollars.  These  judgments  were  without  relief,  &c  Exe- 
cutions were  issued  upon  them,  and  levied  on  the  same 
lands,  as  (fray's  property,  which,  on  the  18th  of  March, 

1854,  were  sold  by  the  sheriff  to  Mary  Gray,  the  daughter 
of  Henry  L.  Gray,  for  320  dollars,  which  she  then  paid  to 
the  sheriff,  who,  on  the  day  of  sale,  made  her  a  deed. 
After  this,  on  the  2d  of  September,  1854,  Mary  Gray,  the 
sheriffs  vendee,  conveyed  the  lands  to  her  mother,  Eliza- 
beth Gray,  the  wife  of  Henry  L.  Gray.  Under  this  con- 
veyance, Elizabeth  Gray,  who  was  a  defendant,  claimed 
title,  &c. 

The  evidence  being  closed,  the  plaintiffs  moved  to  in* 
struct  the  jury  as  follows : 

"  If  the  plaintiffs  have  proved  that  Henry  L.  Gray  was 
indebted,  at  the  time  of  the  sale  on  the  Muir  executions ; 
that  just  before  the  sale  he  borrowed  money  for  the  avow- 
ed purpose  of  saving  his  property  from  such  sale;  and  that 
the  land  in  question  was  bid  off  by  his  daughter,  who  had 
no  means  of  her  own  to  pay  therefor,  and  was  shortly  after 
conveyed  by  her  to  her  mother,  Elizabeth,  who,  with  said 
Henry  and  the  family,  still  occupies  the  same,  as  before;  it 
behooves  Elizabeth  Gray  to  prove  that  the  land  was  paid 
for  with  her  own  money;  and  without  such  proof  the  jury 
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may  presume  that  the  same  was  paid  for  by  the  money  of  M»y  Term, 
Henry  L.  Oray;  and  if  so,  should  find  for  the  plaintiffs."         1859. 
This  instruction  th6  Court  refused,  on  two  grounds:  Ewnro 

1.  It  assumes  that  Elizabeth  Gray  was  bound  by  the       Gray. 
acts  and  statements  of  her  husband  in  her  absence. 

2.  The  law  makes  no  presumption  from  the  enumerated 
circumstances,  but  leaves  the  fraud  to  be  found,  or  not, 
by  the  jury,  from  all  the  circumstances  shown,  the  charge 
enumerating  only  a  part  of  them. 

The  refusal  of  the  instruction  for  the  reasons  given  by 
the  Circuit  Court  seems  to  be  correct.  The  deed  to  Elizar 
betk  Gray  is,  upon  its  face,  evidence  of  an  honest  transac- 
tion, and  until  assailed  by  evidence,  effective  as  legitimate 
proof  that  it  was  obtained  by  her  fraud,  she  is  not  required 
to  adduce  evidence  in  its  support  The  circumstances  de- 
tailed in  the  instruction  may  tend  to  induce  the  conclusion 
that  the  purchase  at  sheriffs  sale  was  made  at  the  instance 
of  Henry  L.  Gray,  and  with  his  money;  still  the  deed  un- 
der which  Elizabeth  claims  must  be  held  valid,  unless  she 
has,  in  some  way,  participated  in  his  fraudulent  conduct. 
Galling  v.  Rodman,  6  Ind.  R.  289. 

The  second  ground  of  refusal  is  also  tenable.  An  in- 
struction prayed  should  be  based  upon  a  state  of  facts  as- 
sumed to  have  been  proved  by  all  the  evidence  bearing 
upon  it,  and  not  by  a  portion  only  of  the  evidence.  10 
Ind.  R.  87.  The  rule  thus  indicated  is  especially  applica- 
ble to  the  case  before  us,  where  the  question  of  a  fraudu- 
lent intent  is  a  question  of  fact,  and  not  of  law.  IKS. 
p.  303,  §  21.— I  Ind.  R.  388.-6  id.  176. 

But  the  main  error  of  the  instruction  is,  that  it  assumes 
to  bind  Elizabeth  Gray  by  the  acts  and  declarations  of  her 
husband,  when  it  does  not  assume  that  they  were  even 
within  her  knowledge.  On  this  subject,  however,  the  jury 
were  correctly  instructed.  The  Court,  in  its  general  charge, 
says: 

"If  you  are  satisfied  from  the  evidence  that  there  was  a 
fraudulent  combination  between  Henry  L.  Gray,  his  wife 
and  daughter,  or  between  him  and  his  wife,  to  cause  the 
land  to  be  bought  in  by  his  means,  and  afterwards  to  be 
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May  Term,  conveyed  to  her  to  defraud  Parker,  then  his  acts  and  de- 
1859.  clarations  in  carrying  out  the  fraudulent  plan  are  evidence 
Ewinq      against  her." 

Gray.  The  evidence  further  shows  that  Elizabeth  Gray,  in  the 

year  1848,  received  210  dollars,  which  was  paid  to  her  in 
part  payment  of  a  legacy  bequeathed  to  her  by  her  father. 
When  this  payment  was  made,  there  was  still  a  balance 
coming  to  her;  but  the  amount  of  the  legacy  was  not 
shown,  nor  was  there  any  evidence  tending  to  show  that 
she  ever  received,  on  account  of  the  legacy,  more  than  the 
210  dollars.  It  was  also  proved  that  from  the  time  she 
received  the  legacy,  until  the  spring  of  1854,  she  kept 
some  money  in  a  drawer,  supposed,  from  the  looks  of  it, 
to  be  300  or  400  dollars,  which  she  claimed  as  her  own; 
and  that  on  the  morning  of  the  day  of  the  sale  on  the 
Muir  executions,  she  handed  her  daughter,  Mary  Gray,  the 
money,  and  directed  her  to  bid  off  the  land  in  question, 
which  she,  Mary,  accordingly  did,  and  with  the  money  so 
handed  to  her  paid  for  the  same. 

In  relation  to  this  evidence,  the  plaintiffs  moved  an  in- 
struction to  the  effect  that  the  money  received  by  Eliza- 
beth Gray  from  her  father's  estate  became  the  property  of 
her  husband;  and  that  no  agreement  between  them,  with- 
t  out  the  intervention  of  a  trustee,  could  make  it  her  separate 

property.  This  was  also  refused,  and,  we  think,  correctly. 
The  money,  though  bequeathed  to  Elizabeth,  may,  at  the 
time  it  was  received,  have  become  the  property  of  her  hus- 
band. Still,  the  proposition  "that  no  agreement  between 
them,  without  the  intervention  of  a  trustee,  could  make  it 
her  property,"  cannot  be  maintained.  A  married  woman 
may  acquire  a  separate  estate  in  personal  property  by  gift 
from  her  husband,  where  the  transaction  is  bona  fide,  and 
not  intended  as  a  cover  for  fraud.  1  Bright's  Husband 
and  Wife,  p.  29,  et  seq.  And  in  such  case,  the  interest  of 
the  wife  will  be.  recognized  and  protected  without  the  in- 
tervention of  a  trustee.  2  Story's  Eq.  Juris.,  §  1380.  This 
m  was  the  settled  rule  in  equity,  and  is,  of  course,  included 

in  our  new  system  of  practice.  But  in  reference  to  the 
point  involved  in  the  instruction  the  Court  told  the  jury : 
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"If  thp  evidence  shows  that  the  money  when  received,  and   May  Term, 
afterwards,  was  treated  by  Gray  and  his  wife  as  her  sepa-       1859. 
rate  property,  and  left  under  her  control  and  management      Bwiho 
by  her  husband,  it  may  be  evidence  tending  to  show  that       Gjut. 
it  was  her  separate  property,  and  that  she  was  the  sole 
owner  of  it."     This  charge  is  consistent  with  the  weight 
of  evidence,  and  was,  in  our  opinion,  a  proper  direction  to 
the  jury. 

Another  instruction  moved  by  the  plaintiffs,  and  refused 
by  the  Court,  reads  thus : 

"If,  when  the  executions  tinder  which  Mary  Chray  pur- 
chased were  levied  on  the  land,  Henry  L.  Gray  was  insol- 
vent, and  owed  Parker  the  debt  for  which  his  judgment 
was  afterwards  rendered;  and  if  Elizabeth  Gray,  having 
210  dollars  of  her  own  money,  added  the  same  to  110  dol- 
lars of  Henry  L.  Chray* s  money,  and  employed  their  daugh- 
ter, Mary  Gray,  to  bid  off  the  land  with  said  moneys, 
for  the  purpose  of  protecting  it  from  the  existing  debts 
of  Henry  L.  Gray,  she,  Elizabeth,  cannot  hold  the  same 
against  the  plaintiffs,  but  at  most  can  only  have,  by  subro- 
gation, a  lien  on  the  land  for  the  money  she  actually  ad- 
vanced." 

Admitting  the  facts  assumed  in  this  instruction,  the 
plaintiffs  were  evidently  entitled  to  a  verdict.  But  we 
perceive  no  ground  upon  which  Elizabeth  Gray,  having 
joined  her  husband  in  the  purpose  of  defrauding  his  credi- 
tors, would  be  allowed  to  claim  a  lien  upon  the  land  for 
money  advanced  by  her.  In  view  of  the  case  made  by 
the  proposed  instruction,  she  must  be  deemed  a  fraudu- 
lent party;  and  to  such  a  party  the  law  extends  no  favors. 
But  the  refusal  cannot  be  assigned  for  error;  because  the 
Court,  in  its  charge,  virtually  covered  the  ground  assumed 
in  the  refused  instruction.  The  jury  were  thus  instructed : 
"If  the  money  with  which  the  land  was  bought  belonged 
in  part  to  Elizabeth  Gray  as  her  separate  property,  and 
in  part  to  Gray,  and  with  the  gross  sum,  she,  Elizabeth, 
caused  it  to  be  bought  in,  and  conveyed  to  her,  for  the 
purpose  of  hindering,  delaying,  and  defrauding  the  cred- 
itors of  Gray,  Parker  being  one  of  them,  her  title,  thus 
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acquired,  must  be  regarded  as  fraudulent  and  void  as  to 
such  creditors,  and  it  affords  her  no  defense  to  the  action." 
5  Ind.  R.  322.  As  we  have  seen,  the  statutory  rule  is  that 
"the  question  of  a  fraudulent  intent  is  a  question  of  fact 
and  not  of  law."  It  is  true,  there  is  an  apparent  exception 
to  this  rule.  ■  Where  the  legal  effect  of  the  instrument,  as 
it  appears  on  its  face,  would  be  to  hinder  or  delay  cred- 
itors, the  Court  may,  in  the  first  instance,  pronounce  it 
void.  Jennets  v.  Doe,  9  Ind.  R.  461.  But  here  the  rule 
obviously  applies;  because  the  deed  set  up  in  the  defense, 
of  itself,  indicates  a  legal  transaction,  and  whether  it  was 
or  was  not  made  to  defraud  creditors,  is  a  pure  question  of 
fact  In  this  case,  that  question  was,  by  the  charge  of  the 
Court,  fairly  presented  and  properly  left  to  the  jury. 

The  evidence  is,  to  some  extent,  conflicting ;  but  it  was 
for  the  jury  to  reconcile  the  conflict  in  accordance  with  its 
weight. 

We  are  not  inclined  to  disturb  the  verdict 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

P.  L.  Spooner  and  A.  Brower,  for  the  appellants. 

L  W.  Robinson  and  W.  S.  Holman,  for  the  appellees. 
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Campbell  v.  Swasey  and  Others. 

An  attorney  who  appears  as  a  mere  amicus  curia,  has  no  right,  in  that  char- 
acter, to  except  to  the  rulings  of  the  Court. 

A  party  may  enter  a  special  appearance  and  move  to  set  aside  defective  pro- 
cess, and  will  not  thereby  waive  the  right  to  object  to  such  defects. 

Where  the  sheriff's  return  to  a  summons  is  subscribed  by  his  deputy,  who 
does  not  use  the  name  of  his  principal  at  all,  but  the  record  shows  that  the 
sheriff  in  person  amended  the  return  in  open  Court,  and  the  defendant, 
without  objecting  to  the  return  for  that  cause,  entered  a  general  appearance 
to  the  action,  the  return  was  held  sufficient,  although  it  should  have  been 
signed  with  the  name  of  the  sheriff  by  his  deputy. 

If  several  paragraphs  of  an  answer  amount  to  no  more  than  a  general  denial 
of  the  complaint,  which  is  also  contained  in  the  answer,  they  will  be  stricken 
out  on  motion. 
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Where  judgment  has  been  rendered  for  the  right  party,  bat  for  excessive  dam*    May  Term, 
ages,  it  is  ground  for  a  new  trial,  and  can  only  be  taken  advantage  of  under        1859. 
the  code,  by  that  method. 


Campbell 


APPEAL  from  the  Switzerland  Court  of  Common     swlsay. 


Tuesday, 


Pleas. 

Perkins,  J. — Suit  by  the  payees  against  the  acceptor  of  May  24- 
a  bill  of  exchange  of  the  following  tenor: 

"8343  04.  Cincinnati,  O.,  October  10, 1855. 

Three  months  after  date,  pay  to  the  order  of  John  Swar 
sey  4*  Co.,  at  Canal  Bank,  in  New  Orleans,  three  hundred 
and  forty-three  dollars  and  four  cents,  value  received,  and 
charge  the  same  to  the  account  of 

[Signed]     Yours,  &c,    M.  B.  Ross. 
To  John  D.  Campbell,    No.  833,    New  Orleans,  La. 

Accepted,  January  3,  [Signed]  John  _D.  Campbell." 

The  writ  in  the  case  was  issued  to  the  sheriff,  but  the  re- 
turn of  service  upon  it  was  as  follows: 

"  Came  to  hand,  August  29, 1856.  Served  as  commanded, 
by  leaving  a  copy  of  this  writ  at  said  CampbeWs  house, 
September  13, 1856.     [Signed]    Ira  Keeney,  Dep.  Sheriff.'' 

The  defendant's  counsel  appeared  as  amicus  curia,  and 
moved  to  set  aside  the  return  as  insufficient,  without  point- 
ing out  wherein. 

The  plaintiffs'  counsel  thereupon  obtained  leave  of  the 
Court  for  the  sheriff  to  amend  the  return.  He  amended  it 
as  follows: 

u  Came  to  hand,  August  29, 1856.  Served  as  commanded, 
by  leaving  a  copy  of  this  writ  at  said  CampbeWs  residence. 
September  13, 1856.     [Signed]    Ira  Keeney,  Dep.  Sheriff." 

The  counsel  then  renewed  their  motion  to  set  aside  the 
return  as  amended,  as  insufficient,  without  pointing  out 
wherein — which  motion  the  Court  overruled. 

The  attorneys  of  the  defendant  then  entered  an  appear- 
ance for  him,  and  filed  his  answer. 

We  will  here  dispose  of  the  questions  made  upon  the 
rulings  of  the  Court  touching  the  service  of  process. 

It  is  doubtful  whether  a  person  who  appears  simply  as 
amicus  curia,  can  take  an  exception  to  the  ruling  of  the 
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May  Term,    Court  upon  any  motion  or  suggestion  made  by  him.     In- 

*™7^ deed  we  can  see  no  reason  why  he  should  be  allowed  to 

Campbell  do  so.  He  acts  for  no  one,  but  simply  seeks  to  give  infor- 
Swamt.  mati  on  to  the  Court.  The  Court  may,  and  sometimes  does, 
of  its  own  motion,  ask  of  counsel  information  upon  a  point 
of  doubt,  and  while  a  friend  may  advise,  it  is  difficult  to 
discover  his  right  to  compel  a  Court  to  an  admission  of  its 
error  in  acting  upon  the  advice. 

In  2  Show.  R.,  a  counsel  urged  that  he  might,  as  amicus 
curia,  inform  the  Court  of  an  error  in  proceedings,  to  pre- 
vent giving  false  judgment;  but  this  was  denied,  unless 
the  party  was  present.     Taylor's  Law  Gloss.  44. 

But  there  may  be  a  special  or  partial  appearance  by  a 
party,  or  by  counsel  for  their  client,  to  move  to  set  aside 
defective  process;  and  such  appearance  will  not,  as  would 
full  appearance,  waive  such  defects.  Ind.  Dig.  126.  On 
such  special  appearance  a  bill  of  exceptions  might  betaken. 

The  return  to  the  writ,  in  this  case,  was  informal.  It 
should  have  been  signed  with  the  name  of  the  sheriff,  by 
Ira  Keeney,  deputy  sheriff.  Patterson  v.  The  State,  10  Ind. 
R.  296.—  The  New  Albany,  Sft.,  Co.  v.  Grooms,  9  Ind.  R. 
243.  But  counsel  did  not  point  out  this  as  an  objection. 
Had  they,  it  would  doubtless  have  been  obviated  by 
amendments;  and  further,  the  record  shows  that  the  re- 
turn, as  amended,  was  actually  made  by  the  sheriff.  We 
think,  under  these  circumstances,  the  informality  in  the  re- 
turn cannot  operate  to  reverse  the  judgment.  We  proceed 
to  other  points. 

Certain  paragraphs  in  the  answer  were  stricken  out  on 
motion.  This  act  was  excepted  to.  Many  defects  may- 
exist  in  pleadings  besides  the  six  which,  by  statute,  may 
be  reached  by  demurrer.  These  must  be  objected  to  and 
removed  upon  motion.  Johnson  v.  The  Oraufordsville,  jfe., 
Co.,  11  Ind.  R.  280.  The  paragraph  stricken  out  in  this 
case  amounted  to  no  more  than  the  general  issue.  The 
Indianapolis,  fyc,  Co.  v.  Taffe,  11  Ind.  R.  458. 

The  cause  was  tried  by  the  Court;  finding  for  the  plain- 
tiffs for  the  amount  of  the  note,  costs  of  protest,  interest, 
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and  five  per  cent,  damages;  and  judgment  on  the  finding.   May  Tei,m» 
No  motion   for  a  new  trial  was  made,  and  no  special       1859. 
exception  was  taken  to  any  part  of  the  finding  of  the    Campbell 

Court.  SWABBY. 

The  item  of  damages  in  the  finding  was  wrong.  Such 
damages  are  not  of  common-law  right,  but  depend  upon 
statute.  Perhaps  a  recovery  may  be  had  upon  a  foreign 
bill  for  reexchange,  where  proof  upon  the  point  is  made; 
but  it  is  not  necessary  that  we  should  here  decide  the 
point,  as  no  such  proof  was  made  in  this  case.  Byles  on 
Bills,  329. — Sedgw.  on  Dam.  241.  Our  statute  gives  dam* 
ages.     Section  7, 1  R.  S.  p.  379,  reads  thus: 

"Damages  payable  on  protest  for  non-payment  or  non- 
acceptance  of  a  bill  of  exchange  drawn  or  negotiated  with- 
in this  state,  shall  be,  if  drawn  upon  any  person  at  any 
place  out  of  this  state,  but  within  the  United  States,  five 
per  cent." 

The  bill  in  suit  is  not  governed  by  our  statute.  It  is  an 
Ohio  bill.  We  presume,  in  the  absence  of  proof  to  the 
contrary,  that  the  common  law  prevails  in  Ohio,  as  to  the 
point  in  question  (2  Phil.  Ev.,  4  Am.  ed.  129) ;  and  had 
the  attention  of  the  Court  been  called  to  it  by  a  motion 
for  a  new  trial,  it  would,  doubtless,  at  once  have  corrected 
its  finding.  This  case  happily  illustrates  the  propriety  of 
such  motions.  But  the  motion  was  not  made,  the  objec- 
tion was  not  taken  below,  and  it  is  too  late  to  raise  it,  for 
the  first  time,  here.  The  policy  of  the  law,  and  the  rules 
of  practice,  should  be  such  as  will  tend  to  produce  correct 
judgments  in  the  inferior  Courts,  and  will  make  it  the  in- 
terest of  counsel  to  aid  the  Court  in  arriving  at  such  re- 
sults. 

If  the  face  of  the  record  made  it  apparent  that  judgment 
was  rendered  for  the  wrong  party,  the  point  would  be  good 
on  appeal  without  an  exception  having  been  taken;  but 
excessive  damages,  where  the  judgment  is  for  the  right 
party,  is  ground  for  a  motion  for  a  new  trial,  and  should 
be  taken  advantage  of,  under  the  code,  by  that  method. 
2R.S.p.  117. 
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Scott 
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Per  Curiam. — The  judgment  is  affirmed  with  1  per  cent 
damages  and  costs. 

T.  Gazlay  and  C.  Gazlay,  for  the  appellant 
S.  C.  Stevens ,  for  the  appellees. 
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Scott  v.  Stipe  and  Others. 

Where  a  grant  of  land  was  made  to  the  use  of  the  trustees  of  a  certain  church 
and  their  successors  in  office  forever,  in  consideration  of  the  respect  of  the 
grantor  for  the  institution  of  Christianity,  and  that  the  church  might  hare  a 
suitable  place  for  erecting  a  house  of  worship,  upon  a  condition  subsequent 
that  a  church  should  be  erected  upon  the  land  within  a  reasonable  time,  and 
forever  thereafter  used  as  a  house  of  worship,  pursuant  to  the  intention  of 
the  grantor,  and  after  the  church  had  been  erected  the  property  was  sold,  and 
converted  to  secular  uses :     . 

Held,  1.  That  the  trustees  had  no  power  to  sell  the  land  without  the  consent 
of  the  grantor,  or  his  heirs,  he  being  dead,  and  the  members  of  the  church. 

2.  That  the  members  of  the  church  might  have  enjoined  the  transfer;  and  they 
might  have  had  the  conveyance  set  aside. 

3.  That  the  misappropriation  of  the  property  granted  was  a  breach  of  the  con- 
dition which  worked  a  forfeiture  of  the  estate;  and  the  grantor  or  his  heirs 
could  recover  back  the  land  in  a  suit  at  law  or  in  equity. 

4.  That  condition  broken  gave  right  of  entry. 


Tuesday, 
May  24. 


APPEAL  from  the  Montgomery  Circuit  Court 
Perkins,  J. — Suit  to  recover  possession  of  real  estate. 
Demurrer  to  the  complaint  sustained.    Judgment  for  the 
defendant. 

It  appears  by  the  complaint,  that  on  the  4th  day  of  Janu- 
ary, 1834,  James  Scott,  jr.,  and  Mary,  his  wife,  executed  a 
deed  for  the  piece  of  land  sought  to  be  recovered  in  this 
suit  to  "Guardis  R.  Robins,  Christopher  Fullender,  and 
James  A.  Thompson,  trustees  of  the  Bethel  Presbyterian 
Church,  the  members  of  which  live  in  the  said  counties  of 
Boone  and  Montgomery,  in  the  state  of  Indiana,  and  their 
successors  in  office."  The  consideration  of  the  deed  is 
stated  to  be,  "the  respect  the  grantors  have  for  the  institu- 
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tion  of  Christianity,  and  that  the  said  Bethel  church  may  May  Tonn> 
have  a  suitable  place  for  erecting  a  bouse  of  worship."       1859. 
The  deed  further  recites  that,  "it  is  understood  to  be  a      Scott 
part  of  the  agreement  between  the  parties,  that  at  any  time      Stipe. 
when  the  house  which  may  be  erected  on  said  tract  of 
land  shall  not  be  occupied  by  the  Presbyterians,  any  minis- 
ter of  the  Gospel,  of  the  Baptist  or  Methodist  churches, 
shall  have  the  privilege  of  using  it  as  a  house  of  worship; 
and  also,  if  the  neighborhood  around  should  wish  to  build 
a  school-house  on  said  lot,  the  privilege  shall  be  granted." 
The  grant  is,  "to  the  use  of  the  said  trustees  of  the 
Bethel  church,  and  their  successors  in  office  forever." 

It  further  appears  by  the  complaint,  that  the  grantees 
erected  a  house  for  worship,  on  the  lot,  which  was,  for 
some  years,  thus  used  by  the  said  Bethel  church;  but  that, 
on  the  24th  day  of  March,  1853,  the  then  trustees  of  that 
church,  sold  the  lot  and  the  house  of  worship  erected  upon 
it,  to  John  Stipe,  who  thenceforward  occupied  the  same  as 
a  store-room,  and  for  other  business  of  a  secular  character. 
Upon  these  facts,  it  is  very  evident  that  the  lot  in  ques- 
tion was  granted  in  trust  for  a  pious  or  charitable  use,  and 
that  the  trustees  had  no  power  to  sell  it  without  the  con- 
sent of  the  grantor,  or  his  heirs,  he  being  dead,  and  the 
members  of  the  Bethel  church.    See  The  Town  of  Pawlet 
v.  Clark,  9  Cranch,  292  (3  Cond.  It.  418),  where  the  learn- 
ing upon  grants  of  this  description  is  collected  by  Judge 
Story.     See,  also,  Sweeney  v.  Sampson,  5  Ind.  R.  465,  and 
cases  cited.     The  members  of  the  Bethel  church  might 
have  caused  such  a  transfer  of  the  property  to  be  restrained 
by  injunction;  and  might  have  had  the  conveyance  set 
aside  after  it  was  made.     See  Wallace  v.  The  Associate 
Reformed  Church,  8fC,  10  Ind.  R.  162;  2  Cruise  on  Real 
Prop.,  GreenL  ed.,  p.  46,  note.     But  the  grant  in  this  case 
was  not  only  in  trust;  it  was  also  upon  a  condition  sub- 
sequent that  a  church  should,  within  a  reasonable  time, 
be  erected  upon  the  lot,  and  forever  thereafter  be  used  as 
a  house  of  worship,  pursuant  to  the  intention  of  the  grantor. 
The  cases  of  Hayden  v.  Stoughton,  5  Pick.  528;  BHgham 
v.  Shattvck,  10  id.  306;   Clapp  v.  Stovghton,  id.  463;  and 
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May  Term, 

1859. 

JOHNSON 

Rockwell. 


Sinclair  v.  Comstock,  Hars.  (Mich.)  R.  404,  are  in  point 
to  this  proposition.  See  1  Hill,  on  Real  Prop.,  pp.  348  to 
351. 

The  misappropriation  of  the  property  granted — its  diver- 
sion to  secular  usee — was  a  breach  of  the  condition;  and 
the  breach  of  the  condition  worked  a  forfeiture  of  the  es- 
tate, and  rendered  it  subject  to  be  recovered  back  by  the 
grantor,  or  his  heirs,  in  a  suit  at  law,  or  in  equity.  Condi- 
tion broken  gave  right  of  entry.  Leach  v.  Leach,  10  Ind. 
R.  271.— S.  C.  4  id.  628.— Hefner  v.  Yount,  8  Blackf.  455. 
—  Cross  v.  Carson,  id.  138. — Nicoll  v.  The  New  York  and 
Erie  Railroad  Co.,  2  Kern.  121.  See  Hunter  v.  The  Trus- 
tees of  Sandy  Hill,  6  Hill  (N.  Y.),  407. 

Per  Curiam. —  The  judgment  is  reversed  with  costs. 
Cause  remanded  for  further  proceedings. 

L  Naylor,  for  the  appellant  (1). 

S.  C.  WUhon  and  J.  E.  McDonald,  for  the  appellees. 


(1 )  Counsel  for  the  appellant  cited  the  following  authorities : 
Breach  of  condition  is  a  forfeiture  of  the  estate,  by  which  it  reverts  to  the 
grantor,  his  heirs  or  devisees,  free  from  intermediate  incumbrances  by  lease, 
descent,  grant,  or  devise;  and  the  grantor  has  a  right  to  reenter,  or  to  bring 
his  action  to  recover  the  estate.  Gray  v.  Blanchard,  8  Pick.  284. — Jackson  v. 
Topping,  1  Wend.  SSS.— Jackson  v.  Pike,  9  Cow.  W.—Haydcn  v.  Stoughton,  5 
Pick.  528.— Police  Jury  v.  Reeves,  18  Martin  (La.),  221.^3  Denio.  334.-4 
Kent's  Comm.  125,  126. — Cross  v.  Carson,  8  Blackf.  138. — Hefner  v.  Yount, 
id.  455.— Jackson  v.  Crysler,  1  Johns.  Cases,  125.— NicoU  v.  The  New  York 
and  Erie  Railroad  Co.,  2  Kern.  121. 
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Johnson  and  Wife  v.  Rockwell  and  Others. 

If  a  wife,  by  on  antenuptial  contract,  secure  to  her  separate  use  tbe  property 
possessed  by  her  at  the  time  of  her  marriage,  and  have  the  same  conveyed 
to  a  trustee,  subject  to  her  unlimited  control';  and,  after  marriage,  she  ex- 
change a  portion  of  that  property  for  real  estate,  taking  a  conveyance  to  her- 
self, separately — such  real  estate  becomes  her  separate  property,  alike  sub- 
ject to  her  control,  at  least  in  equity,  as  was  the  property  given  in  exchange 
for  it. 
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A  deed  cannot  be  avoided  on  the  ground  of  mental  incapacity  in  the  grantor,    May  Term, 
produced  by  intemperance,  unless  it  appear  that  at  the  time  he  executed  the        1859. 
deed  he  was  incompetent  to  perform  the  act.  — 

A  deed  by  husband  and  wife,  good  in  point  of  form,  and  properly  acknow-     Jomfao* 
lodged,  and  in  its  operative  parts  conveying  a  fee  simple,  is  not  vitiated  by    Rockwell. 
a  concluding  clause  assuming  to  state  the  legal  effect  of  the  conveyance  as 
to  the  wife — such  clause  being  mere  surplusage. 

A  wife  may,  with  the  consent  of  her  husband,  convey  her  separate  real  pro- 
perty. 

Id  transactions  between  husband  and  wife  touching  the  separate  estate  of  the 
latter,  she,  prima  facie,  will  be  viewed  in  the  light  of  a  feme  sole;  and  as  such, 
she  may  dispose  of  it  to  him,  or  for  his  use,  subject  to  proof  of  fraud  or  un- 
due influence  on  his  part;  and  such  disposal  of  it  will  preclude  her  right  to 
charge  his  estate,  after  his  death,  with  what  he  so  received.  The  convey- 
ance, in  such  case,  must  be  made  through  a  third  person. 

The  conveyance  of  real  property  by  an  infant  is  not  void — it  is  only  voidable ; 
and  where  the  contract  for  the  conveyance  is  with  an  adult,  such  adult  is 
bound,  and  cannot  avoid  the  contract  on  account  of  the  infancy  of  the  other 
contracting  party. 

APPEAL  from  the  Carroll  Circuit  Court  Wednesday, 

Perkins,  J. — Petition  by  Baalis  Johnson  and  Sarah  Ann,  °*  25, 
his  wife,  for  partition  of  lots  98,  and  3  and  4,  in  Lafayette. 
The  petition  is  against  Rockwell,  Hamer,  and  Johnson. 
The  facts  are  somewhat  numerous  and  complicated,  and 
present  several  questions.  The  proceeding  was  instituted 
in  November,  1848. 

It  appears  that,  by  an  antenuptial  contract,  said  Sarah 
Ann  Johnson  secured  to  her  separate  use  the  property  of 
which  she  was  possessed  before  and  at  marriage.  The 
property  was  conveyed  to  a  trustee,  subject  to  her  unlim- 
ited control.  A  portion  of  that  property  she  exchanged, 
after  she  was  married,  for  lots  3  and  4,  above  mentioned. 
The  conveyance  of  them  was  to  her  separately,  and  ribt 
jointly  with  her  husband.  They  became,  therefore,  her 
separate  property,  alike  subject,  at  least  in  equity,  to  her 
control,  as  was  that  which  was  given  in  exchange  for 
them.    Glancy's  Husband  and  Wife,  272,  612. 

It  appears  that  lot  98,  above  mentioned,  was  the  property 
of  Mary  E.  Earner,  a  daughter  of  said  Sarah  Ann  Johnson 
by  a  former  husband,  and  who,  while  an  infant,  married 
Jonathan  R.  Rockwell  Afterwards,  and  while  said  Mary 
E.  was  still  an  infant,  she  and  her  husband  jointly  conveyed 
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May  Term,   lot  98  to  Francis  V.  and  Baalis  D.  Johnson,  infant  children 

1859.       of  appellants,  in  consideration  of  the  conveyance  by  said 

Johhron     appellants,  Baalis  Johnson,  and  Sarah  Ann,  his  wife,  of  said 

Rockwell,  lots  3  and  4  to  said  Jonathan  R.  Rockwell,  and  the  sum  of 

500  dollars  paid  to  said  Baalis  Johnson  by  said  Mary  E. 

Hamer  (then  Rockwell). 

On  the  26th  of  December,  1846,  Mary  E.  Hamer  (then 
Rockwell)  died  ^childless,  being  the  day  on  which  she  ar- 
rived at  majority.  She  left,  as  her  only  heirs,  Sarah  Ann 
Johnson,  the  female  appellant,  Thomas  F.  Hamer,  a  bro- 
ther, and  Ruth  Ann  Clark,  a  niece. 

Said  Thomas  F.  Hamer  released'  his  interest  to  said 
Sarah  Ann  Johnson.  He  denied  the  validity  of  the  deed, 
on  the  ground  of  mental  incapacity,  produced  by  intemper- 
ance; but  the  Court  ruled  against  him,  and  rightly.  Lewis 
v.  Baird,  3  McLean,  56. — Achey  v.  Stephens,  8  Ind.  R.  411. 
It  was  not  made  to  appear  that,  at  the  time  he  executed 
the  deed,  he  was  incompetent  to  perform  the  act.  It  should 
have  thus  appeared. 

Baalis  D.  Johnson  died  leaving  no  issue,  but  leaving  a 
sister  and  appellants,  his  heirs. 

Ruth  Ann  Clark  died  leaving  no  issue,  but  leaving  as 
her  sole  heir,  Thomas  F.  Hamer. 

It  thus  appears  that  the  parties  to  this  suit  have  become 
the  only  ones  interested  in  the  property  involved. 

The  Court  below  set  aside  the  deeds  from  Johnson  and 
wife  to  Rockwell,  and  from  Rockwell  and  wife  to  Johnson. 

We  will  examine  the  rulings  upon  these  points. 

First  Of  the  deed  of  Johnson  and  wife  to  Rockwell  It 
is  in  the  following  form:  "This  indenture,  made  this  third 
day  of  April,  A.  D.  1846,  between  Baalis  Johnson  and  Sa- 
rah Ann  Johnson,  his  wife,  of,  &c,  of  the  first  part,  and 
Jonathan  R.  Rockwell,  of,  &c,  of  the  second  part,  witness- 
eth :  That  the  parties  of  the  first  part  (Johnson  and  his  wife), 
do  hereby,  in  consideration  of  the  sum  of  nine  hundred  dol- 
lars, grant,  bargain,  sell,  and  convey  unto  the  party  of  the 
second  part,  his  heirs  and  assigns  forever,  all  those  certain 
tracts  or  parcels  of  lands,  &c,  viz. :  lots  three  and  four  in 
William  Barbee's  addition  to  the  town  of  Lafayette,  to 
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have  and  to  hold  the  premises  and  appurtenances  above   May  Term, 
described  to  the  said  party  of  the  second  part  (Rockwell),       1859. 
his  heirs  and  assigns  forever.     And  the  said  Baalis  John'    Johxsoh 
son,  and  Sarah  Ann,  his  wife,  for  themselves,  &c,  cove-  Rockwell. 
nant  and  agree  with  ihe  said  Jonathan  R.  Rockwell,  his 
heirs,  executors,  administrators,  and  assigns,  that  they  (the 
grantors)  are  lawfully  seized  in  fee  of  the  premises  granted; 
that  they  are  the  true  and  lawful  owners  of  the  same,  and 
that  they,  for  themselves,  their  heirs,  &c,  will  warrant  and 
forever  defend  the  premises  above  described,  with  their  ap- 
purtenances, unto  the  party  of  the  second  part  (Rockwell), 
his  heirs  and  assigns  forever,  against  all  claims  of  any  per- 
son or  persons  whatever;  and  the  said  Sarah  Ann,  wife  of 
the  said  Baalis,  hereby  relinquishes  all  her  right,  title,  and 
claim  to  dower,  in  said  premises." 

The  deed  is  executed  and  acknowledged  by  Baalis  and 
Sarah  Ann  Johnson.  The  acknowledgment  is  in  the  usual 
form,  stating  the  separate  examination  of  the  wife,  the  ex- 
planation of  the  deed,  the  acknowledgment  of  its  free  exe- 
cution for  the  uses  and  purposes  expressed,  and  that  she 
thereby  relinquished  all  right,  &c.,  of  dower. 

It  is  contended  that  this  deed  is  void,  and  conveyed 
nothing. 

The  deed  is  good  in  point  of  form — it  is  sufficient  upon 
its  face.  In  its  operative  parts  it  conveys  the  fee  simple. 
The  concluding  clause,  assuming  to  state  the  legal  effect 
of  the  conveyance,  as  to  one  of  the  grantors,  is  immate- 
rial, mere  surplusage,  and  does  not  vitiate  the  deed.  The 
use  of  the  word  dower  is  a  mere  misnomer,  both  in  the 
deed  and  acknowledgment,  as  is  evident  from  the  whole 
instrument,  and  could  not  mislead  any  one,  nor  limit  the 
legal  operation  of  the  deed.  Ostrander  v.  Spickard,  8 
Blackf.  227. 

It  was  competent  for  the  wife,  with  the  consent  of  her 
husband,  to  make  a  conveyance  of  her  separate  real  prop- 
erty. Reese  v.  Cochran,  10  Ind.  R.  195.— R.  8.  1843,  p. 
417- — Reeve's  Dom.  Rel.,  p.  112.  "In  transactions  be- 
tween husband  and  wife,  relative  to  the  separate  estate 
of  the  latter,  she,  prima  facie,  will  be  viewed  in  the  light 
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May  Term,   of  a  feme  sole,  and,  as  Buch,  be  competent  to  dispose  of  it 
1859*      to  him,  or  for  his  use,  subject  to  proof  of  fraud  or  undue 
Johnson     influence  on  his  part."    2  Bright  on  Husband  and  Wife, 
Rockwell.  P-  257,     The  conveyance  must  be  made  through  third  per- 
sons, .Resor  v.  Resor,  9  Ind.  R.  347.    Since  the  wife  may 
appoint  and  -dispose  of  her  separate  property  as  a  feme 
sole,  so  she  may  give  it  to,  or  permit  her  husband  to  re- 
ceive it,  which  will  preclude  her  right,  after  his  death,  to 
charge  his  estate  with  what  he  so  received.    Bright,  supra, 
p.  259.     See  Reeve's  Dom.  ReL,  p.  98,  et  seq. ;  1  Dan.  Ch. 
Pr.  (Perk,  ed.)  121.    In  this  case,  there  is  no  proof  of  fraud. 
The  consideration  paid  was  adequate,  and  went  to  the 
uses  designated  by  Mrs.  Johnson* 

Secondly.  Of  the  deed  from  Rockwell  and  wife  to  the 
infant  children  of  the  said  Baalis  and  Sarah  Ann  Johnson, 
The  questions  upon  this,  are  varied  from  those  upon  the 
deed  of  Johnson  and  wife,  in  this  particular  only,  viz.,  i  hat 
Mrs.  Rockwell  was  an  infant  at  the  time  the  deed  was 
made. 

Upon  this  point,  counsel  for  Rockwell  argue  thus : 
"The  deed  from  Rockwell  and  wife  to  the  children  of 
the  complainants  is  not  deficient  in  form  or  substance. 
The  code  of  1843,  which  governs  the  case,  (p.  417,  §  17,) 
provides  that  the  joint  deed  of  the  husband  and  wife,  upon 
complying  with  the  provisions  of  §  40,  of  the  same  chap- 
ter, should  be  sufficient  to  convey  and  pass  the  real  estate 
of  the  wife,  but  not  to  bind  her  to  any  contract  or  estoppel 
therein.  In  the  execution  of  the  deed,  the  provisions  of 
§  40  were  strictly  complied  with.  The  statute  refers  to  all 
married  women,  making  no  discrimination  between  adults 
and  minors,  but,  alike,  places  their  real  estate  under  the 
guardianship  of  the  husband.  That  such  was  the  inten- 
tion of  the  legislature,  becomes  the  more  manifest  from 
the  fact  that  §  41  of  the  same  act  provides  that  a  mar- 
ried woman,  under  the  age  of  twenty-one  years,  cannot 
release  dower  in  her  husband's  lands,  without  the  sanc- 
tion of  her  guardian  or  father,  and  omits  to  apply  the  same 
rule  where  the  lands  of  the  wife  are  conveyed.     The  stat- 
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ute  is  clear,  and  not  open  to  a  construction  different  from  May  Term, 
that  above  given  to  it.    Very  plainly,  ita  lex  scripta  est"  1859. 

This  argument  is  plausible — the  position  assumed  may     Johwbok 
be  correct;  but  there  is  another  ground  on  which  we  prefer  Bocxwxll. 
to  rest  the  case. 

The  conveyance  of  real  property  by  an  infant,  id  not 
void;  it  is  only  voidable.  Pitcher  v.  haycock,  7  Ind.  R. 
398.  And  where  the  contract  for  the  conveyance  is  with 
an  adult,  such  adult  person  is  bound,  and  cannot  avoid 
the  contract  on  account  of  the  infancy  of  the  other  con- 
tracting party.  Reeve's  Dom.  ReL  343.  Where  the  con- 
tract is  one  absolutely  void,  neither  party  is  bound. 

Here  the  contract  was  only  voidable,  and  is  now,  in 
reality,  sought  to  be  avoided  by  the  adult  party;  for  the 
conveyance  of  the  Rockwells,  now  sought  to  be  avoided, 
was  executed  in  fulfillment  of  a  contract  with  said  Sarah 
Asm  Johnson. 

Again :  Mrs.  Johnson,  the  mother  of  the  infant  grantor, 
approved  of  the  conveyance  when  made  by  the  infant,  and 
would  be  estopped  now,  as  heir,  to  seek  to  avoid  it  on  ac- 
count of  the  infancy. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded  for  further  proceedings  in  accordance 
with  this  opinion. 

JR.  C.  Gregory,  JR.  Jones,  J.  M.  La  Rue,  and  W.  O.  Dem- 
ing,  for  the  appellants  (1). 

J.  Pettit,  SL  A.  Huff,  and  Z.  Baird,  for  the  appellees  (2). 

(1)  The  following  is  an  abridgment  of  the  argument  of  counsel  for  the  ap- 
pellants: 

Both  parties  complain  of  the  decree.  On  the  part  of  the  plaintiffs,  we  pro- 
pose presenting  several  views  of  the  questions  presented  by  the  record,  as 
between  them  and  Rockwell,  and  discussing  separately  the  questions  between 
them  and  Homer.  The  plaintiffs  complain  of  so  much  of  the  decree  as  directs 
the  money  specified  by  it  to  be  paid  to  Rockwell,  as  also  the  making  these  sev- 
eral sums  liens.  So  much  of  the  decree  as  sets  aside  the  deeds  from  the  plain- 
tiffs for  lots  3  or  4  to  Rockwell,  and  from  Rockwell  to  the  minor  children  of  the 
plaintiffs,  we  think  correct,  for  the  following  reasons :  Mrs.  Johnson  had  a 
leparate  property,  in  exchange  for  which  she  received  the  conveyance  for  lots 
*  and  4  from  Barbee,  and  these  lots,  in  equity,  are  regarded  as  separate  prop- 
erty, and  the  power  of  Mrs.  Johnson,  or  her  husband,  over  the  same,  is  identical 
with  the  power  either  had  over  the  separate  property,  in  exchange  for  which 
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they  were  obtained.  Clancy's  Husband  and  Wife,  272,  61  S,  and  cases  cited. 
The  husband  did  not  become  tenant  by  the  curtesy  of  these  lots.  He  had  no 
interest  therein,  and  could  convey  none.  Nothing  could  then  pass  by  the  deed 
to  Rockwell,  unless  it  was  Mrs.  Johnson9 $  title.  The  deed  is  in  the  usual  form 
of  a  conveyance  of  the  husband's  realty  with  full  covenants.  The  testatum 
clause  is  as  follows  :  "In  witness  whereof,  the  paid  Baalis  Johnson  and  Sarah 
A,  Johnson,  who  hereby  releases  her  dower  in  said  premises,  have,"  &c  So 
the  acknowledgment  purports  to  be  by  the  wife  an  acknowledgment  of  her  re- 
lease of  dower,  and  nothing  more.  The  deed,  upon  its  face,  does  not  purport 
to  be  a  conveyance  of  the  wife's  general  or  separate  property. 

The  intent  of  parties  might  havo  been  different  from  that  expressed  by  this 
deed,  but  the  intent  of  a  married  woman  cannot,  even  in  equity,  be  regarded 
as  carried  into  effect ;  nor  can  the  operation  of  a  conveyance  of  her  separate 
property  be  extended  or  limited  except  by  the  terms  of  her  deed.  It  cannot 
operate  by  way  of  estoppel,  as  the  covenants  and  warranties  do  not  bind  her. 
Aldridge  v.  Burlison,  3  Blackf.  201. 

Iri  Mayo  v.  Keaster,  2  McCord,  137,  a  deed  similar  to  this  was  held  to  con- 
vey nothing,  as  it  purported  to  be,  and  was  acknowledged  as,  a  release  of 
dower  in  the  husband's  lands,  and  could  not  be  held  to  convey  the  absolute 
title  of  the  wife.  A  like  decision  has  been  made  in  Connecticut.  If  this  deed 
is  totally  inoperative,  as  we  think  it  clearly  is,  it  should  be  set  aside  as  a  cloud 
on  the  title.  Hays  v.  Hays,  2  Ind.  R.  28.  The  deed  from  Rockwell  and  wife 
to  the  children  of  the  plaintiffs,  is  exactly  of  the  same  character,  and  would 
have  been  inoperative  to  convey  the  title  of  Mrs.  RochctU  to  lot  96,  for  the 
same  reason.  But  it  was  absolutely  void  as  to  her,  from  the  fast  that  she  was 
an  infant  at  the  time  of  its  execution  (having  died  upon  the  day  she  arrived 
at  full  age),  and  could  not  have  any  operation  as  to  Rockwell,  for  no  issue  waa 
born  of  the  marriage,  and  he,  of  course,  never  had  any  title  whatever. 

The  deed  for  lots  8  and  4  should  be  set  aside  for  another  reason.  It  was 
made  under  a  mistake,  which  would  require  its  cancellation,  even  if  Mrs.  John- 
son had  been  discovert.  She  executed  it  for  the  purpose  of  settling  a  liability 
against  her  husband,  and  to  make  a  provision  for  her  infant  children  by  having 
vested  in  them  the  title  to  lot  98.  This  purpose  was  not,  and  could  not  be, 
accomplished  by  giving  them  Rockwell's  covenants  or  warranties  instead  of  the 
absolute  title.  She  executed  her  conveyance  under  the  full  assurance  that  by- 
it  she  accomplished  this  double  purpose ;  but  the  consideration  in  great  part 
moving  her  to  this  act  tailed,  owing  to  the  mistake  as  to  the  effect  of  the  con- 
veyance to  her  children.  It  was  a  mistake  as  to  a  most  material  and  sub- 
stantial part  of  the  transaction,  requiring  its  entire  rescission.  1  Story's  Eq. 
Juris.,  S  141. 

If  either  of  the  foregoing  views  of  the  case  is  correct,  the  decree  is  right  so 
far  as  it  declares  these  deeds  canceled,  but  is  wrong  in  the  manner  of  taking 
the  account  and  declaring  the  existence  of  liens.  The  account  should  have 
been  taken  by  charging  Rockwell  with  the  rents  of  lots  8  and  4  from  the  date 
of  the  conveyances  to  the  final  decree,  deducting  the  80  dollars  paid  by  him, 
and  all  outlays  for  repairs,  taxes,  &c,  together  with  the  rents  of  lot  98  from 
the  same  time,  up  to  the  death  of  his  wife.  This  would  have  left  a  balance  of 
several  hundred  dollars  in  favor  of  Mrs.  Johnson,  which  he  should  have  been 
decreed  to  pay  her  for  her  separate  use.  The  account  between  Rockwell  and 
Mrs.  Johnson  should  have  been  taken,  without  reference  to  any  supposed  or 
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real  liability  on  tho  part  of  her  husband  to  Rockwell.    If  such  liability  exists,  Kay  Term, 
and  could  be  adjudicated  in  this  proceeding  (both  of  which  propositions  we        1859. 
doubt,  for  reasons  stated  below),  it  should  haye  been  adjudicated  between 


them  alone,  and  BaaUs  Johnson  directed  to  pay  any  sum  found  due  from  him.      Joh**ok 

We  are  at  a  loss  to  conceive  by  what  process  of  reasoning  the  Court  below  Rockwbix. 
could  haye  armed  at  the  conclusion  that  it  conld  appropriate  the  rents  of  lots 
3  and  4  (the  separate  property  of  a  married  woman)  to  the  payment  of  a  debt 
of  her  husband,  or  decree  such  debt  of  the  husband,  or  any  part  of  it,  a  lien 
on  the  general  or  separate  real  property  of  the  wife.  We  suppose  there  could 
be  no  decree  as  between  RaaUs  Joknmm  and  Rockwell;  that  the  state  of  too 
pleadings  would  forbid  it,  if  die  right  existed ;  that  whatever  right  Rockwell 
might  have,  as  the  administrator  of  his  wife,  to  her  personalty  not  reduced  to 
possession  during  her  life,  he  can  hare  no  right  to  it  except  he  has  assumed 
that  character;  aud  until  he  becomes  such  administrator,  he  has  no  more  right 
to  a  decree  for  the  payment  of  the  money  of  his  wife  in  the  hands  of  any  one, 
than  a  mere  stranger. 

It  is  proper  that  we  should  present  still  another  view  of  the  branch  of  the 
ease  we  have  been  discussing,  asking  for  it  the  consideration  of  the  Court,  if 
the  deed  to  Rockwell  can  be  held  to  have  conveyed  Mrs.  Johnson's  title  to  lots 
3  and  4.  The  evidence  fully  establishes  that  Mrs.  Rockwell  had  contracted, 
long  before  her  marriage,  with  Mrs.  Johnson  (her  mother)  for  a  conveyance  of 
these  lots  3  and  4,  for  the  same  consideration  that  the  conveyance  was  after- 
wards  made,  and  had  taken  possession  of  them  in  pursuance  of  the  contract 
(if  you.  can  call  an  agreement  between  an  infant  and  a  married  woman  a  con- 
tract) ;  and  had  both  been  competent  to  contract  at  the  time  of  her  marriage, 
Mrs.  Rockwell  was  the  equitable  owner  of  these  lots.  Being  such  owner,  after 
her  marriage  (even  had  she  been  of  full  age),  she  could  not  have  converted 
her  equitable  title  into  a  legal  title  in  her  husband,  so  as  to  have  bound  either 
herself  or  her  heirs.  The  conveyance  having  been  made  at  a  time  that,  by 
reason  of  her  coverture  (as  well  as  her  infancy),  she  could  give  no  binding  or 
legal  assent,  the  conveyance  vested  in  Rockwell  (her  husband)  the  bare  legal 
title,  which  he  held  in  trust,  and  these  lots  must  be  regarded  for  all  purposes, 
in  equity,  as  the  general  property  of  the  wife,  by  whom,  or  by  whose  heirs, 
the  trust  can  be  enforced. 

Moore  v.  Moore,  12  B.  Mon.  651,  is  directly  in  point.  There  were  several 
matters  in  controversy  in  that  case,  but  so  far  as  it  bears  upon  this  case,  the 
facts  were  as  follows :  The  guardian  of  Martha  Moore,  during  her  minority, 
invested  some  of  her  money  in  the  purchase  of  a  tract  of  land,  adding  some 
of  his  own  funds  to  complete  the  payment,  and  took  a  conveyance  to  himself. 
After  her  arrival  at  full  age,  she  married,  and  her  guardian  conveyed  the  tract 
of  land  to  herself  and  husband  jointly,  the  husband  promising  to  pay  the  sum 
he  had  advanced.  She  died  without  issue,  and  her  heirs  at  law  claimed  the 
land.  In  discussing  this  branch  of  the  case,  the  Court  says,  p.  663 :  "It  re- 
mains that  we  consider  whether  tho  complainants  were  entitled  to  a  decree  for 
a  portion  of  the  land  conveyed  by  George  Moore  to  Noah  S.  Moore  and  his 
wife,  the  said  Martha,  jointly,  after  their  intermarriage.  This  is  the  tract  of 
land  which  was  purchased  by  George  Moore,  whilst  he  was  the  guardian  of  the 
said  Martha,  at  her  instance,  and  for  her.  It  was  paid  for  chiefly  by  the  means 
of  Martha,  but  partly  with  the  means  of  George  Moore.  He  says  that  he  con- 
veyed the  land  to  Noah  S.  Moore  and  the  said  Martha  jointly,  because  he  be* 
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lieved  the  conveyance  to  her  ooold  be  made  in  no  other  way.  Noah  S.  Moore 
charges  that  the  reason  assigned  by  George  Moore  for  making  the  conveyance 
to  himself  and  wife  jointly,  is  not  the  true  one,  bat  that  he  made  it  in  that 
way  at  'the  earnestly  expressed  wishes  and  desires  of  the  said  Martha/  sod 
because  he  had  undertaken  to  pay  that  portion  of  the  purchase-money  which 
had  been  advanced  by  the  said  George  Moore,  out  of  his  own  means. 

"There  is  no  proof  in  regard  to  Martha' $  wishes  and  desires  to  have  this 
land  jointly  conveyed  to  herself  and  husband ;  and  if  there  were,  it  would  not 
avail  anything.  True,  we  might  and  do  feel  a  desire  that  her  wishes,  if  she 
expressed  any  in  reference  to  her  husband,  could  be  complied  with;  but  unless 
the  law  will  give  him  this  land,  any  feeling  which  we  might  have,  cannot  be 
gratified.  Noah  S.  Moore,  being  a  joint  grantee  with  his  wife,  and  being,  as  he 
says,  seized  of  the  entirety  during  their  joint  lives,  claims  the  whole  of  this 
land  by  survivorship.  £[ad  they  been  jointly  entitled,  he  would,  as  survivor, 
have  a  right  to  the  land — the  statute  of  this  state  abolishing  the  jus  accrescendi 
between  joint  tenants,  not  applying  to  estates  granted  jointly  to  husband  and 
wife.  But  we  are  of  opinion  they  were  not  jointly  entitled  to  the  land.  Be- 
fore George  Moore  made  the  conveyance  to  Noah  S.  and  wife,  she  was  the  equi- 
table owner  of  the  land — as  much  the  equitable  owner  as  she  would  have  been 
the  legal  owner,  had  the  conveyance,  before  that  time,  been  made  to  her  alone. 
It  is  clear  that,  in  that  state  of  the  case,  she  could  have  made  no  contract  or 
co-tenancy  with  her  husband  or  with  George  Moore,  by  which  to  divest  herself 
of  her  title;  and  it  is  equally  clear  to  our  minds,  that  no  wish  or  desire  which 
she  might  have  expressed  to  George  Moore  or  her  husband,  or  to  bom,  and 
thereby  procuring  a  joint  conveyance  to  herself  and  husband,  would  enable 
her  to  invest  her  husband  with  a  joint  interest  in  the  land.  The  general  prin- 
ciple of  law  is,  that  a  wife  cannot  so  contract  as  to  bind  herself;  her  contracts 
are  void.  She  is  presumed,  in  most  cases,  and  the  case  under  consideration 
comes  not  within  any  exception  to  the  rule,  to  act  under  the  power  of  the  hus- 
band, and  by  his  coercion.  And  if  she  cannot  make  a  contract  which  would 
bind  her,  it  is  evident  she  cannot  be  bound  by  an  act  done  merely  by  request— 
a  fortiori  she  cannot  be  bound  where  it  was  done,  as  in  this  case,  as  far  as  the 
proof  shows,  without  even  a  request.  If  she  was  not  bound,  neither  are  her 
heirs.  It  is  laid  down  in  Story's  Equity,  p.  617,  'that  a  married  woman  is  dis- 
abled from  making  any  contract  respecting  her  real  property,  either  to  bind 
herself  or  to  bind  her  heirs ;  and  that  this  disability  can  be  only  overcome  by 
adopting  the  precise  means  allowed  by  law  to  dispose  of  her  real  estate;  as  in 
England  by  a  fine,  and  in  America  by  a  solemn  conveyance.'  So  far,  therefore, 
as  Noah  S.  Moore  was  the  recipient  of  the  mere  legal  title  to  this  land,  he  held 
the  same  in  trust  for  his  wife,  and  now  holds  the  same  in  trust  for  her 
heirs." 

And  it  was  decreed  that  the  husband  should  convey  this  tract  of  land  to  the 
heirs  of  his  wife,  and  pay  them  the  rents  from  the  death  of  his  wife,  and  that 
the  heirs  repay  the  guardian  the  sum  he  advanced  to  complete  the  purchase. 

Adopting  this  view  of  the  case,  it  should  have  been  decreed  that  RochceU 
convey  the  lots  3  and  4  to  the  heirs  of  his  wife ;  and,  after  taking  the  account 
in  the  same  manner  as  before  indicated  for  taking  it  between  him  and  Mrs. 
Johnson,  that  he  should  pay  the  balance  to  the  heirs  of  his  wife;  and  that  he  be 
released  from  his  covenants  in  the  deed  to  the  plaintiffs'  children;  but  that  the 
agreed  price  of  that  lot,  with  interest,  should,  in  favor  of  those  children,  be  de- 
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clued  a  lien  on  lot  98,  and  it  sold  to  pay  the  lien,  unless  it  was  paid  by  the 
heirs  of  Mrs.  Rockwell. 

We  how  propose  examining  the  other  branch  of  the  case  in  which  Mrs  John- 
son and  the  defendant  Homer  are  alone  interested.  He,  by  his  answer,  admits 
he  executed  the  quitclaim  to  Mrs.  Johnson,  as-charged,  on  the  25th  day  of  Janu- 
ary, 1847,  but  charges  that  this  conveyance  was  obtained  from  him  for  a  grossly 
inadequate  consideration,  by  fraudulent  representations,  when  he  was  drunk, 
&c.  Is  the  alleged  gross  inadequacy  of  price  made  out?  It  is  proved  that 
the  whole  property  described  in  his  deed  is  of  large  value,  but  there  is  no  proof 
showing  the  value  of  his  interest  in  it  There  is  no  proof  showing  he  had  the 
smallest  interest,  at  the  time,  in  any  of  the  property  described  in  his  deed,  ex- 
cept as  heir  at  law  of  Mrs.  Rockwell,  and  as  such  heir,  he  was  entitled'  to  one- 
fourth  of  her  realty.  The  record  does  not  show  that  she  owned  any  realty 
at  her  death  except  the  parcel  of  school-land  purchased  for  200  dollars, 
and  whatever  interest  she  had  in  the  town  lots  described.  Whether  Earner 
had  retained  his  interest,  as  one  of  her  heirs,  in  this  parcel  of  land,  up  to  the 
date  of  his  deed,  is  not  certainly  shown.  If  he  had  not  parted  with  it,  how 
could  Rockwell  and  Baalis  Johnson,  as  well  as  Barroll  (Rockwell's  attorney), 
have  doubted  whether  there  whs  any  interest  in  Hamerf  If  he  was  the  owner 
of  one-fourth  of  this,  and  conveyed  it,  that  interest  could  not  have  been  worth 
more  than  from  50  to  75  dollars.  What  interest  his  deed  conveyed  in  lots  3 
and  4  and  98,  described  in  the  bill,  we  cannot  pretend  to  say.  If  the  convey- 
ances of  these  lots  are  canceled,  his  deed  conveyed  only  the  one-fourth  of  lot  98, 
worth  from  75  to  100  dollars.  But  the  title  to  this  was  by  no  means  unclouded. 
In  the  state  of  the  title  and  possession,  his  right  in  this  lot  could  only  be  as- 
serted by  a  litigation,  which  would  probably  cost  as  much  as  his  interest  was 
worth.  If  the  deeds  are  not  canceled,  still  he  had  no  interest  whatever  in  lots 
3  and  4,  unless  Rockwell  is  held  to  be  a  trustee  as  to  them  for  the  heirs  of 
his  wife,  in  which  event  the  interest  conveyed  by  him  in  these  lots  would  turn 
oat  to  be  worth  some  250  dollare,  and  the  interest  conveyed  by  him  in  lot  98, 
of  little  or  no  value.  No  prudent  man,  at  the  time  of  bis  conveyance,  would 
have  purchased  Homer's  interest  in  these  lots,  and  paid  for  it  50  dollars,  being 
fully  advised  of  all  the  facts— knowing  such  interest  could  not  possibly  be 
worth  more  than  300  dollars — would  probably  prove  worth  less  than  100  dol- 
lars— and  was  utterly  worthless,  except  as  the  basis  of  a  tedious,  uncertain,  and 
expensive  litigation.  The  dealing,  as  shown  by  the  answer  itself,  and  espe- 
cially as  shown  by  the  deposition  of  Rockwell,  was  for  an  uncertain  and  con- 
tested interest  that  might  prove  of  greater  or  less  value  than  the  price  fixed. 
It  was  a  chancing  bargain,  and  cannot  be  affected  by  the  interest  conveyed 
proving  of  greater  or  less  value  than  was  attached  to  it  at  the  date  of  the  con- 
veyance. Merriwether's  adm'r.  v.  Heron,  8  B.  Mon.  162. — Jasper  v.  Hamilton, 
3  Dana,  280.  For  these  uncertain  interests,  Hamer  received  100  dollars,  in 
money  and  property,  as  he  alleges.  Is  this  "such  inadequacy  of  price  as 
shocks  the  senses,  and,  at  first  blush,  shows  a  fraud  has  been  perpetrated?" 
Story's  Eq.  Juris.,  $  244,  and  on.— Roe  ex  dem.  Wcvrick  v.  Ross,  2  Ind.  R.  99. 
Indeed,  was  not  the  price  paid  more  than  any  prudent  man,  having  no  connec- 
tion with  the  title,  would  have  paid  for  such  a  contested  claim?  The  allega- 
tions in  Earner's  answer,  of  fraudulent  representations  and  concealments,  are 
utterly  unsupported  by  proof.  There  could  have  been  no  concealment,  as  all 
the  conveyances  were  of  record,  and  Hamer1  $  relationship  to  Mrs.  Rockwell, 
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her  age  at  her  death,  and  his  rights  as  one  of  her  heirs,  must  have  been  as  well 
known  to  him  as  to  any  other  person. 

Hamer  alleges  this  conveyance  was  procured  while  he  was  drunk.  The 
only  evidence  tending  to  prove  the  allegation  is,  that  he  was  in  the  habit  of 
becoming  intoxicated ;  but  there  is  not  the  slightest  proof  that  he  was  intoxi- 
cated at  or  about  the  time  he  made  this  deed,  or  at  any  time  while  the  negotia- 
tion lasted,  which  mast  have  been  several  days,  from  RochceWi  history  of  it. 
What  facts  must  be  shown  to  avoid  a  deed  on  account  of  the  drunkenness  of 
the  grantor,  is  determined  in  Harbison  v.  Lemon,  8  Blackf.  51,  and  Jetmers  v. 
Howard,  6  id.  240.  Even  had  HameY  proved  the  allegations  of  his  answer, 
(all  of  which  are  denied  by  the  plaintiffs'  replication,)  he  could  have  no  relief; 
because  he  did  not  offer  to  return  what  he  received,  but  something  else  which 
he  chose  to  consider  an  equivalent.  Or  had  the  consideration  for  his  deed  been 
wholly  a  money  one,  and  his  tender  proper,  still  he  must  have  brought  the 
money  tendered  into  Court,  to  have  entitled  him  to  a  rescission  of  his  contract 

(2)  An  elaborate  brief  was  filed  by  counsel  for  the  appellees;  but  only  a 
mutilated  copy  came  to  the  "Reporter's  hands,  from  which  the  argument  could 
not  be  gathered. 


Reno  v.  The  State  on  the  relation  of  Ackerett. 


Wednesday, 
May  25. 


ERROR  to  the  Jackson  Circuit  Court. 

Per  Curiam. — This  case  is  similar  to,  and  falls  within 
the  decision  of,  a  case  between  parties  of  the  same  name, 
reported  in  6  Ind.  R.  308. 

The  judgment  is  affirmed,  with  10  per  cent,  damages 
and  costs. 

F.  Emerson^  for  the  plaintiff 

W.  T.  Otto,  for  the  state. 


Patterson  v.  The  State  qn  the  relation  of  Neff. 


Complaint  averring  that  M.  and  P.,  on,  &c.,  at  Greene  county,  executed  before 
C,  a  justice  of  the  peace,  a  recognizance,  in  the  sum  of  100  dollars,  condi- 
tioned that  3f.  should  appear  before  said  justice,  at  his  office  in  said  county, 
on,  &c.,  to  answer  to  "a  charge  of  obtaining  money  by  false  pretense,"  and 
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abide,  &c. ;  that,  by  mistake,  the  yenue  of  the  recognizance  was  laid  in  5«Z-    May  Term, 
Uvan  county,  but  that  it  sufficiently  appeared  from  tho.  papers  that  the  obli-        1859. 

gation  was  for  appearance  in  Greene  county,  which  defendant  well  knew; 

that  on,  &c,  the  justice  caused  M.  to  be  three  times  called,  but  be  made      ±ttbbson 
default;  that  he  caused  P..  to  be  called,  who  failed,  &c;  and  thereupon   The  State. 
judgment  of  forfeiture  was  rendered,  &c.,  which  judgment  is  still  in  force, 
&c    Answers  were  filed,  to  which  demurrers  were  sustained,  and  no  excep- 
tion taken. 
Held,  1.  That  the  case  stands  as  if  no  objection  had  been  made  to  the  suffi- 
ciency of  the  complaint  in  the  Court  below. 

2.  That  the  complaint  is  sufficient  to  bar  another  suit  for  the  same  cause  of 
action. 

3.  That  the  recital  in  the  recognizance,  of  the  offense  charged,  was  sufficient. 

4.  That  44  12, 13,  U,  2  R.  S.  p.  499,  and  4  49,  id.  p.  366,  construed  together, 
mean  that  a  recognizance,  to  operate  as  a  lien  on  lands,  must  be  certified 
and  recorded,  &c.;  but  that  it  may  be  the  foundation  of  an  action,  without 
having  been  so  certified  and  recorded ;  that  the  action  is  in  the  nature  of  on 
action  of  debt,  and  is  brought  upon  the  recognizance  as  upon  any  other  con- 
tract. 


APPEAL  from  the  Greene  Circuit  Court.  Wednesday, 

Hanna,  J* — The  complaint  avers  that  one  McAlister  and  ay 
Patterson,  on,  &c.,  at  said  county  of  Greene,  executed,  &c, 
before  one  Cushman,  a  justice,  &c.,  a  recognizance,  &c,  in 
the  sum  of  100  dollars,  &c,  conditioned  that  said  McAlisten 
should  appear  before  the  said  justice,  &c,  at  his  office  in 
said  county,  on,  &c.,  to  answer  "a  charge  of  obtaining 
money  by  false  pretense,"  and  abide,  &c.;  that,  by  mistake, 
the  venue  of  said  recognizance  was  laid  in  Sullivan  county, 
but  that  it  sufficiently  appears  from  the  papers,  &c.,  that 
said  obligation  was  for  the  appearance  in  Greene  county, 
which  was  by  the  defendant  well  known;  and  that  on, 
&c,the  justice  caused  the  said  McAlister  to  be  three  times 
called,  but  he  made  default;  that  he  then  caused  Patterson 
to  be  called,  &c.,  who  failed,  &c.,  and  thereupon  a  judg- 
ment of  forfeiture  was  rendered  by  said  justice,  &c,  all  of 
which  appears,  &c.;  that  said  judgment  of  forfeiture  is 
still  in  force,  &c.;  wherefore,  &c. 

Answers  were  filed,  to  which  demurrers  were  sustained, 
but  no  exception  was  taken.    Judgment  for  the  appellee. 

No  exceptions  having  been  taken  to  any  rulings  of  the 
Court  below,  upon  demurrers  to  pleadings,  the  only  ques- 
tions now  presented  for  our  consideration  are  those  at- 
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May  Term,    tempted  to  be  raised  as  to  the  sufficiency  of  the  complaint 
188ft      an(j  judgment,  wherefore  the  complaint  is  thus  substan- 
Pattbrson   tially  set  forth. 

The  Statb.  We  must  treat  this  case  as  if  no  objection  was  made, 
in  the  Court  below,  to  the  sufficiency  of  the  complaint. 
In  that  view  of  the  question,  we  are  of  opinion  that  the 
complaint  is  sufficient  \o  bar  another  suit  for  the  same 
cause  of  action. 

But  it  is  assigned  for  error,  and  urged  in  argument,  that 
the  recognizance,  which  was  the  foundation  of  the  suit, 
and  made  a  part  of  the  complaint,  was  void,  because  it 
provided  that  McAlister  should  be  forthcoming  "to  answer 
a  charge  of  obtaining  money  under  a  false  pretense;"  that 
the  language  used  does  not  import  an  indictable  offense, 
and,  therefore,  the  material  statements  necessary,  under 
the  statute,  to  make  out  such  offense,  should  have  been 
embodied  in  the  recognizance — such  as,  that  the  money 
was  designedly  obtained  under  false  pretenses,  with  intent 
to  defraud  another,  &c  If  this  reasoning  is  correct,  the 
facts  and  circumstances,  including  the  false  pretenses  used, 
.would  have  to  be  set  forth  with  as  much  particularity  in  a 
recognizance,  as  in  an  indictment.  We  are  of  opinion 
that  any  omission  of  recital,  in  the  recognizance,  is  cured 
by  §  49,  2  R.  S.  p.  366,  which  is  as  follows:  {'No  action 
upon  a  recognizance  may  be  defeated  for  any  defect  of 
form,  or  any  omission  of  recital,  condition,  or  undertaking 
therein,  or  neglect  of  the  clerk  to  indorse  or  record  it;  but 
the  recognizors  are  bound,"  &c.  Even  without  this  statute, 
it  appears  the  recital  would  have  been  sufficient.  The 
State  v.  Hamer,  2  Ind.  R.  371. 

It  is  insisted  that,  as  the  complaint  does  not  aver  that 
there  was  a  continuance,  as  provided  under  §  14,  2  R.  S. 
p.  499;  nor  that  the  justice  indorsed  on  the  recognizance 
that  it  was  forfeited  and  filed  with  the  clerk,  &c.,  as  pro- 
vided in  §  15,  id.;  it  is,  therefore,  so  insufficient  that  the 
judgment  should  be  reversed. 

We  think  that  §§  12, 13, 14, 15,  p.  499,  and  §  49,  p.  366, 
2  R.  S.  when  construed  together,  mean,  that  a  recognizance, 
to  operate  as  a  lien  on  lands,  must  be  certified  and  record- 
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ed,  &c.;  but  that  it  may  be  the  foundation  of  an  action,   M»y  T«™» 
without  having  been  so  certified  and  recorded.     Perhaps,       1859. 
under  the  former  practice,  a  set.  fa.  could  not  have  issued      Biddlb 
from  the  Circuit  Court  until  the  recognizance  had  been.    Pabxe. 
recorded;  but  this  is  an  action,  in  the  nature  of  an  action 
of  debt,  on  the  recognizance,  as  on  any  other  contract 

As  to  the  point  raised  on  the  question  of  continuance,  it 
has  been  already  settled  in  the  case  of  The  State  v.  Unman, 
7  Black!  225. 

Per  Curiam. — The  judgment  is  affirmed,  with  3  per  cent, 
damages  and  costs. 

D.  W  Donald  and  A.  G.  Porter,  for  the  appellant. 

H.  C.  Newcomb  and  /.  &  Ta^rkmgton,  for  the  state. 


Riddle  v.  Parke. 


Where  the  complaint  in  replevin  alleges  ownership  and  right  to  possession,  in 
the  plaintiff,  possession  by  the  defendant  without  right,  and  unlawful  deten- 
tion from  the  plaintiff;  and  the  defendant  answer*,  denying  the  detention, 
and  setting  up  property  in  a  stranger:  Held,  that  there  is  a  good  issue  with- 
out reply — the  answer  denying  the  detention,  a  material  allegation  of  the 
complaint,  and  argumentatiyely  denying  property  in  the  plaintiff  by  alleging 
property  in  a  stranger. 

APPEAL  from  the  Dearborn  Circuit  Court.  Wednesday, 

Hanna,  J. — This  was  an  action  by  Parke  against  Riddle, 
to  recover  a  certain  article  of  personal  property,  to-wit,  a 
piano  forte. 

The  complaint  alleges  that  the  plaintiff  is  the  "owner 
and  entitled  to  the  possession"  of  the  property  which  the 
defendant  has  "possession  of  without  right,  and  unlaw- 
fully detains  from  the  plaintiff." 

The  defendant  answered  that  he  u  does  not  unlawfully 
detain  the  said  piano,  but  that  the  same  is  the  property  of 
one  John  S.  Detweiler,  and  that,''  &c*>  the  same  was  levied 
upon  as  his  property  by  Riddle,  as  sheriff  &c. 
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May  Term,        There  was  no  reply  filed  to  the  answer. 
18o9.  »phe  evidence  disclosed  the  fact  that  the  instrument  had 


Riddlb      been  sent  by  the  plaintiff  to  his  daughter,  the  wife  of  DeU 
Fake,      weiler,  but  whether  as  a  gift  absolutely,  or  merely  to  be 
used,  and  the  title  to  remain  in  the  plaintiff^  was  a  disputed 
question,  and  does  not  clearly  appear. 

The  Court,  sitting  as  a  jury,  found  for  the  plaintiff;  and 
as  the  evidence  tends  to  sustain  that  finding,  we  cannot 
disturb  it,  in  accordance  with  repeated  decisions  upon  that 
point. 

It  is  insisted  that,  as  there  was  no  reply  filed,  the  trial 
was  without  an  issue,  and  was,  therefore,  a  mistrial. 

It  will  be  observed  that  the  defendant  denies,  directly,  a 
material  averment  in  the  plaintiff's  complaint,  to-wit,  that 
he  unlawfully  detains,  &c,  and  in  making  that  denial,  he 
gives  the  reason,  namely,  that  the  property  belonged  to 
John  Detweiler,  and  was,  by  the  defendant,  as  sheriff,  levied 
upon  as  such.  In  giving  this  reason,  we  think  he  argu- 
mentatively  denies  another  material  allegation  of  the  plain- 
tiff's complaint — that  he  was  the  owner,  and  entitled  to 
the  possession.  If  we  are  correct  in  this,  the  issue  would 
be  complete  without  a  reply.  That  this  view  of  the  law 
is  correct,  we  believe  is  established  by  the  following  au- 
thorities: 

"  If  the  defendant  confesses  the  caption,  and  pleads  pro- 
perty in  X  &,  this  is  in  bar  of  the  action,  as  well  as  in 
abatement;  for  this  not  only  shows  that  the  plaintiff  had 
no  right  to  a  deliverance  of  the  goods,  but  also,  that  he 
has  no  cause  to  complain  of  the  caption  and  detention 
against  his  pledges,  which  is  in  bar  of  the  action.  And 
this  is  not  only  a  justification  to  cover  the  defendant  from 
damages,  but  for  the  return  of  the  beasts,  for  he  doth  not 
admit  property  in  the  plaintiff,  but  disaffirms  it,  and  there- 
fore, the  beasts  ought  to  come  back  to  the  defendant,  who 
ought  to  retain  them  against  every  one  but  J.  &"  Wilk. 
on  Repl.  48^-Gilb.  on  Repl.  168. 
*  "  Where  the  defendant  pleads  property  in  a  stranger,  or 

in  the  defentlant,  these  pleas  disaffirming  the  property  of 
the  plaintiff,  are,  by  verdict,  found  for  the  defendant,  or 
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upon  demurrer  adjudged  for  him;  in  these  cases  the  de-  May  Term, 

fendant  shall  have  return,"  &c     Wilk.  on  RepL  95.— Gilb.  1859- 

on  Repl.  319.     See,  also,  Gentry  v.  Bargis,  6  Elackf.  261.  Cablible 

Per  Curiam* — The  judgment  is  affirmed  with  costs.  Wilkihsoh 

J.  Ryman  and  T.  Gazlay,  for  the  appellant. 

P.  L.  Spooner  and  A.  Brower^  for  the  appellee. 


Carlisle  v.  Wilkinson  and  Wife. 

At  common  law,  a  default  could  not  be  set  aside  at  a  term  after  the  one  at 
which  judgment  was  rendered. 

By  S  99,  2  R.  S.  p.  48,  it  is  discretionary  with  the  Court  to  relievo  a  party 
from  a  judgment  by  default,  or  refuse  to  do  so,  at  any  time  within  a  year 
from  the  rendition  of  the  judgment. 

Where  a  discretionary  power  is  rested  in  an  inferior  Court,  there  must  be  a 
plain  case  of  abuse  of  that  discretion,  to  justify  interference  by  the  Supreme 
Court. 

An  application  for  relief  from  such  a  judgment,  made  at  the  first  term  after  a 
default,  and  based  solely  upon  the  affidavit  of  the  defendant  simply  showing 
the  employment  of  an  attorney  and  his  neglect  to  defend,  was  held  to  have 
been  correctly  overruled. 

And  a  second  application,  made  at  the  next  succeeding  term,  based  upon  the 
first  affidavit  and  an  affidavit  of  the  attorney  that  he  did  not  understand  that 
he  was  employed,  although  the  defendant  might  have  understood  that  he 
was  employed,  was  held  to  have  been  correctly  overruled,  for  the  reason 
that  the  affidavit  of  the  attorney  came  too  late — that  ordinary  diligence  re- 
quired that  it  should  have  been  filed  at  the  preceding  term. 

Quere,  whether,  if  both  affidavits  had  been  filed  on  the  first  application,  it 
would  have  been  error  to  overrule  it;  and  whether  an  application  can,  in 
any  case,  be  renewed  upon  an  additional  showing,  after  having  been  once 
made  and  overruled. 

APPEAL  from  the  Morgan  Circuit  Court.  *     Wednesday y 

WoRDEN,  J. — Complaint  by  the  appellees  against  the 
appellant,  for  the  assignment  of  dower  in  certain  real  es- 
tate.   Judgment  by  default  for  the  plaintiffs  below. 

At  the  next  term  of  the  Court  after  the  judgment  was 
entered,  Carlisle  appeared  by  his  attorney,  and  moved  to    ■ 
set  aside  the  judgment.     He  filed  an  affidavit,  setting  out 
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May  Term,  matters  relied  upon  as  a  defense  to  the  plaintiffs9  claim  of 
1859.  dower,  and  stating  "that  immediately  on  the  service  of 
Carlisle  process  on  him  in  this  case,  he  went  to  Lucian  Barbour, 
Wilkinson,  an  attorney  at  law,  of  Indianapolis,  and  of  that  Court,  and 
employed  him  to  attend  to  the  defense  of  this  case,  he 
having  always  been  the  attorney  of  affiant,  and  supposed 
he  had  so  done  until  after  the  adjournment  of  the  last 
term  of  this  Court,  when  the  affiant  says  he  believes  the 
said  Barbour  neglected  it;  and  affiant  says  if  the  judg- 
ment which  has  been  rendered  against  him  in  this  case,  is 
set  aside  and  opened,  and  he  is  permitted  to  file  his  an- 
swer herein,  he  can  and  will  establish  all  the  aforesaid 
facts,"  &c. 

The  motion  was  overruled,  and  exception  taken. 

At  the  next  term  of  the  Court,  and  before  the  expira- 
tion of  a  year  from  the  rendition  of  the  judgment,  the 
motion  was  again  made,  and  the  affidavit  of  said  Lucian 
Barbour  was  filed,  in  support  of  the  motion,  as  well  as 
said  affidavit  of  Carlisle.  The  affidavit  of  Barbour  states, 
"  That,  in  the  month  of  September  or  October,  in  the  year 
1854,  Carlisle,  the  defendant,  came  to  the  law-office  of  the 
deponent  and  Albert  G.  Porter,  with  whom  the  deponent 
was  then  practicing  law  in  partnership,  and  advised  with 
them  as  his  attorneys,  relative  to  a  suit  then  recently  com- 
menced against  him  in  the  Morgan  Circuit  Court^  by  the 
plaintiffs,  for  a  dower  right  in  certain  mill  property  situ- 
ated in  Waverly,  in  Morgan  county.  The  deponent  did 
not  then  know  when  the  next  term  of  the  Court  would  be 
held  in  Morgan  county,  and  so  informed  Mr.  Carlisle;  and 
as  both  the  deponent  and  said  Porter  had  ceased  to  practice 
law  in  said  Morgan  Circuit  Court,  they  made  no  contract 
with  said  Carlisle  to  attend  to  the  case  at  Martinsville; 
bnt  they  advised  with  him  as  to  his  defense  to  the  action. 
The  deponent  further  says,  that  said  Carlisle  left  the  office 
at  that  time,  without  anything  being  said  about  any  em- 
ployment of  any  person  to  attend  to  the  case  in  Morgan 
county;  and  as  this  deponent  and  said  Porter  were  at- 
tending to  said  Carlisle's  law  business  generally  in  Marion 
county,  the  said  Carlisle  seems  to  have  left  the  office  with 
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the  expectation  that  the  deponent  and  said  Porter  would  May  Term, 
attend  to  the  case  aforesaid,  probably  not  understanding       1859. 
the  rule  that  the  firm  of  Barbour  and  Porter  had  adopted,    Carlisle 
not  to  attend  to  law  business  in  any  Court  out  of  the  Wilkivsoh. 
county  of  Marion,  without  a  special  employment  and  un- 
dertaking to  that  effect*     The  deponent  further  says,  that 
he  has  no  recollection  whether  anything  was  said  in  said 
conversation  with  said  Carlisle,  as  to  the  rule  of  this  depo- 
nent and  said  Porter  that  they  would  not  attend  Court  out 
of  the  county  of  Marion,  without  a  special  undertaking  to 
do  so,  nor  does  he  know  that  said  Carlisle  knew  of  it,  nor 
whether  said  Carlisle  had,  at  any  other  time,  been  involved 
in  any  law  business  out  of  Marion  county." 

The  motion  was  again  overruled,  and  exception  taken ; 
and  the  correctness  of  these  rulings  is  the  only  question 
presented  by  the  record. 

At  common  law,  a  default  could  not  be  set  aside  at 
a  term  after  the  one  at  which  judgment  was  rendered. 
Blair  v.  Russell,  1  Ind.  R.  516.— Guilett  v.  Housh,  5  Blackf. 
3i 

The  statute  relied  upon,  authorizing  such  proceeding,  is 
as  follows : 

•  •  •  u  The  Court  may  also,  in  its  discretion,  allow  a 
party  to  file  his  pleadings  after  the  time  limited  therefor ; 
and  at  any  time  within  one  year  relieve  a  party  from  a 
judgment  taken  against  him  through  his  mistake,  inadver- 
tence, surprise,  or  excusable  neglect,  and  supply  an  omis- 
sion in  any  of  the  proceedings."    2  R.  S.  p.  48,  §  99. 

By  the  above  provision,  it  will  be  seen  that  it  was  in 
the  "discretion"  of  the  Court  below  to  relieve  the  party 
from  the  judgment,  and  permit  him  to  plead,  or  to  refuse 
the  application.  Where  a  discretionary  power  is  vested  in 
an  inferior  Court,  there  must  be  a  plain  case  of  the  abuse 
of  that  discretion,  in  order  to  justify  ^he  interference  of 
this  Court.  Morris  v.  Graves,  2  Ind.  R.  354- — Detro  v. 
The  State,  4  id.  2O0.—Heberd  v.  Myers,  5  id.  94. 

The  application,  made  at  the  first  term  of  the  Court 
after  the  default,  was  based  solely  upon  the  affidavit  of 
Carlisle.    That  affidavit,  so  far  as  the  point  now  under 
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May  Tcnn,   consideration  is  concerned,  simply  shows  the  employment 

1859.      0f  an  attorney  to  defend  the  cause,  and  a  neglect  by  that 

Carlisle  attorney  to  do  bo.  The  ruling  of  the  Court  on  this  appli- 
WiLKiiraoir.  cation,  if  not  clearly  right,  is  far  from  being  clearly  wrong. 
It  seems  to  us  that  something  more  than  mere  neglect  on 
the  part  of  the  attorney  should  be  shown — some  good  rea- 
son or  excuse  for  the  failure.  The  negligence  of  his  attor- 
ney is  the  negligence  of  the  party,  and  it  should  be  shown 
to  be  "excusable"— otherwise,  it  is  not  within  the  tenns  of 
the  statute. 

But  at  the  next  term  of  the  Court,  the  affidavit  of  Mr. 
Barbour,  the  attorney  alleged  to  have  been  employed,  was 
filed,  and  the  motion  to  set  aside  the  default  renewed. 
The  affidavit  of  Mr.  Barbour  puts  an  entirely  different 
phase  upon  the  matter.  Mr.  Barbour  did  not  understand 
that  he  was  employed  at  all  in  the  cause,  and  of  course 
could  have  been  guilty  of  no  negligence  in  not  attending 
to  it.  The  affidavits,  taken  together,  show  about  this  state 
of  facts: — Carlisle,  supposing  he  had  employed  Barbour 
to  defend  the  suit,  gave  himself  no  more  trouble  about  it; 
while  Barbour  not  being  employed,  or  not  understanding 
himself  to  be  employed,  of  course  paid  no  attention  to  it 
whatever,  and  in  the  meantime  default  was  entered. 

It  is  insisted  that  the  application  to  set  aside  the  default 
having  been  once  made  and  overruled,  could  not  be  re- 
peated ;  that  such  an  application  is  similar  to  applications 
for  a  change  of  venue.    Millison  v.  Holmes,  1  Ind.  R.  45. 

It  is  unnecessary  to  decide,  in  the  present  case,  whether 
the  above  proposition  is,  in  all  respects,  correct,  as  we  think 
the  affidavit  of  Barbour  came  too  late.  There  is  no  rea- 
son shown  why  it  could  not  have  been  procured  and  filed 
at  the  time  Carlisle's  was  filed.  Ordinary  diligence,  we 
think,  required  this  to  be  done.  One  vacation  intervened 
between  the  default,  and  the  first  application  to  set  it 
aside,  during  which,  for  aught  that  appears,  Mr.  Barbour's 
affidavit  might  have  been  taken,  and  filed  in  support  of 
the  motion.  This,  however,  was  not  done,  but  the  appel- 
lant chose  to  rest  the  motion  on  his  own  affidavit.  Hav- 
ing failed  in  this,  he  procured  the  affidavit  of  Barbour,  and 
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at  the  next  terra,  renewed  his  motion  upon  the  two  affida-   M*y  Term, 
vite.     Under  the  circumstances,  we  think  it  clear  that  no  _  _  1809- 
error  was  committed  in  overruling  the  motions.  Carlisle 

Whether  or  not,  had  both  affidavits  been  filed  on  the  Wilkinson. 
first  application,  it  would  have  been  error  to  overrule  it ; 
or  whether  an  application  can,  in  any  case,  be  renewed 
upon  an  additional  showing,  having  been  once  made  and 
overruled,  are  questions  which  we  do  not  decide. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

JL  L.  Waipole>  D.  Wallace,  and  J.  Coburn,  for  the  appel- 
lant. 

D.  M* Donald^  for  the  appellees  (1). 

(1)  Mr.  M* Donald,  for  the  appellee,  in  the  coarso  of  a  lengthy  argument, 
insisted  that  on  the  overruling  of  these  motions,  no  error  can  he  assigned. 
He  argued  thus : 

At  the  common  law,  a  motion  to  set  aside  a  default  cannot  he  made  after 
the  term  at  wliich  the  default  is  rendered.  Therefore,  the  only  ground  on 
which  those  motions  could  have  been  made,  is  a  provision  of  the  code,  which 
reads  as  follows : 

"The  Court  may,  also,  in  its  discretion,  allow  a  party  to  file  his  pleadings 
after  the  time  limited  therefor,  and  at  any  time  within  one  year  relieve  a  party 
from  a  judgment  taken  against  him  through  his  mistake,  inadvertence,  sur- 
prise, or  excusable  neglect."    2  R.  S.  pp.  48, 49. 

Here  is  a  discretionary  power  vested  in  the  Circuit  Court;  and  the  question 
is,  can  any  exercise  of  it  be  assigned  for  error  ? 

We  understand  the  rule  to  be,  that  where  a  statute  creates  a  discretionary 
power,  the  doings  of  a  Court  in  relation  to  it  can  never  be  assigned  for  error ; 
and  the  reason  seems  to  be  that  the  inferior  Court,  by  the  very  words  of  the 
statute,  may  or  may  not,  act  as  it  deems  most  proper. 

Where  a  statute  provides  that  a  Circuit  Court  might,  "at  its  discretion," 
change  the  venue,  this  Court  has  held  that  a  refusal  to  change  the  venue  can- 
not be  assigned  for  error,  "although  a  legal  cause  for  filing  the  petition  exist." 
5  Blackf.  576.  Where  a  statute  (R.  S.  1843,  p.  1C01)  provided  that  the  Cir- 
cuit Court,  "in  the  exercise  of  a  fair  and  sound  discretion,  may  grant"  a 
change  of  venue,  this  Court  has  held  that  a  refusal  to  do  so  could  not  be  as- 
signed for  error;  because,  as  Judge  Pbbkihs  said,  "whether  the  change 
should  or  should  not  be  granted,  was  a  matter  entirely  in  the  discretion  of  the 
Circuit  Court."  8  Blackf.  282.  In  Hubbard  v.  The  State,  7  Ind.  R.  164,  and 
in  Ball  v.  The  State,  8  id.  440,  the  same  doctrine  is  held,  and  upon  the  same 
reason.  These  cases  as  to  a  change  of  venue,  being  on  statutes  giving  a  dis- 
cretionary power,  seem  to  us  fully  in  point.  Surely  it  cannot  be  argued  that 
a  statute  authorizing  a  Court,  "in  its  discretion,"  to  set  aside  a  default,  is  to 
be  construed  differently  from  a  statute  authorizing  the  same  Court,  "in  its  dis- 
cretion," to  order  a  change  of  venue. 
The  same  doctrine  has  been  repeatedly  held  by  the  Supreme  Court  of  the 
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United  States,  And  it  is  upon  this  principle  that,  in  that  Court,  a  wrongful 
refusal  to  grant  a  new  trial  cannot  be  assigned  as  error.  That  Court  has  al- 
ways held  that  the  granting  or  refusing  of  a  new  trial  is  a  matter  solely  in  the 
discretion  of  the  Court ;  and  that  therefore  a  decision  on  the  question  cannot 
be  revised  on  error.  Henderson  v.  Moore,  5  Crunch,  11.— Marine  Ins.  Co.  v. 
Young,  id.  187.— Barr  v.  Gratx,  4  Wheat.  220.— The  United  States  v.  Daniel, 
6  id.  542.  On  the  other  hand,  the  Supreme  Court  of  Indiana,  at  an  early  day, 
held  that  a  new  trial  is,  "in  many  cases,  demandable  as  a  matter  of  right ;" 
and  that,  upon  this  principle,  error  may  be  assigned  touching  a  motion  for  it. 
1  Blackf.  21. 

It  has  been  repeatedly  held  in  the  Supreme  Court  of  the  United  States,  that 
a  motion  to  set  aside  a  default  is  addressed  to  the  discretion  of  the  Court;  and 
that,  therefore,  upon  a  disallowance  of  the  motion,  error  cannot  be  assigned. 
The  United  States  v.  Evans,  5  Crunch,  280.—  Welsh  y.  MandeviUe,  7  id.  152. 
It  is  true,  that  in  these  cases  the  motion  was  to  reinstate  a  cause.  But  as  these 
motions  were  made  by  the  plaintiffs  after  being  nonsuited,  and  as  a  nonsuit 
always  supposes  a  default  on  the  part  of  the  plaintiff  to  appear  and  prosecute, 
they  were  substantially  motions  to  set  aside  defaults.  And  it  is  surely  the 
same  whether  such  motions  come  from  the  plaintiff  or  defendant,  who,  having 
failed  to  appear,  is  defaulted.  To  the  same  effect  appear  4o  be  the  capes  of 
Wall  v.  Wall,  2  Har.  and  Gill,  79;  Romaine  v.  Norris,  8  Halst.  80;  Cham  v. 
Davis,  7  Venn.  R.  476;  EdgeU  v.  Bennett,  id.  534 ;  The  State  v.  Ware,  10  Ala. 
B.  814. 

The  case  of  Gamer  v.  Crenshaw,  I  Scam.  143,  is  exactly  in  point.  That 
was  a  motion  by  the  defendant  to  set  aside  a  default.  And  the  Court  said : 
"Apart  from  the  merits  of  the  application  to  the  Circuit  Court,  it  will  be  per- 
ceived that  an  application  to  set  aside  a  default  is  addressed  to  the  sound  legal 
discretion  of  the  Court ;  and  that  no  writ  of  error  will  lie  to  correct  the  erro- 
neous exercise  of  this  power.  We  are  not  only  satisfied  that  the  power  was 
discreetly  exercised  in  this  case,  and  conformably  to  its  justice,  but  that  the 
refusal  to  set  aside  the  default  cannot  be  assigned  for  error." 

Will  we,  however,  be  told  that,  according  to  several  cases  in  our  own  Su- 
preme Court,  the  abuse  of  a  discretionary  power  may  be  assigned  for  error  1 
Wo  have  carefully  examined  the  decisions  of  that  Court  on  this  question,  and 
we  have  found  none  analogous  to  the  case  .under  consideration.  The  only 
cases  relating  to  the  matter  which  we  have  been  able  to  find,  are  Gordon  v. 
Spencer,  2  Blackf.  286;  Morris  v.  Graves,  2  Ind.  R.  357;  Detro  v.  The  State, 
4  id.  201 ;  Heberd  v.  Myers,  5  id.  95.  Besides  the  above  cases,  we  have  found 
none  in  our  Supreme  Court  referring  at  all  to  this  subject.  In  each  of  these 
cases,  there  is  a  mere  dictum  that,  unless  in  clear  cases  of  abuse,  the  Court 
will  not  interfere  with  the  exercise  of  discretionary  power.  And  we  believe 
that  there  is  no  case  in  our  Supreme  Court  in  which  a  reversal  has  occurred 
by  reason  even  of  an  abuse  of  discretionary  power  in  the  Court  below.  With- 
out such  a  case,  we  submit  that  it  cannot  be  truly  said  that  the  point  in  ques- 
tion has  been  decided  by  this  Court. 
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May  Term, 

McEndree  and  Another  v.  McEndree.  1859. 

MOBXDBBE       "12 — yj 

V.  147 60 

Where  a  part  of  the  appellants  are  barred  by  the  statute  of  limitation!,  their   McEhdbbe. 

Barnes  may  be  stricken  from  the  record,  and  the  cause  may  proceed  as  to  the 

parties  not  barred. 
A  decree  against  an  infant  will  not  be  reversed  simply  because  the  evidence  is 

not  in  the  record. 
Where  an  agreement  of  parties  would  seem  to  dispense  with  the  necessity  of 

evidence,  and  the  record  contains  none,  it  may  be  inferred  that  there  was 

none. 
Where  the  record  contained  nothing  which  would  seem  to  empower  a  guardian 

to  admit  a  ease  against  his  infant  ward,  a  decree  founded  upon  such  an  ad- 
mission will  not  be  sustained. 

APPEAL  from  the  Johnson  Gircuit  Court  Wednesday, 

Davison,  J. — This  was  a  bill  in  equity  by  the  appellee, 
who  was  the  plaintiff,  against  Richard  McEndree,  John 
McEndree,  and  Abner  Hanks.    The  object  of  the  suit  was 

to  subject  certain  real  estate  to  the  payment  of  a 

alleged  to  be  due  to  the  plaintiff.    Hanks  was  defen^^  ^ -*. 
Richard  and  John  McEndree,  being  minors,  appeai^d  by  f 

guardian  ad  litem,  who  answered  in  the  usual  f br^it-*  \&!t  k  ' ;  *  ]fJl,'^ 
the  September  term,  1845,  as  appears  by  the  record*  the.  ,  ] 

depositions  then  filed  in  the  cause  were  withdraw^ antf  L"  —  -■  J 
leave  was  given  to  take  depositions;  but  it  does  nofc*afj*i    r^w-<** 
pear  that  others  were  ever  taken  or  filed.     At  the  March 
term,  1846,  the  following  agreement  appears  to  have  been 
made  between  the  parties: 

"It  is  agreed  that  the  land  described  in  the  bill  be  sold, 
and  the  plaintiff,  out  of  the  proceeds  thereof,  be  paid  70 
dollars;  and  that  the  residue  of  the  proceeds  be  paid  over 
to  Richard  and  John  McEndree;  and  that  they  pay  the 

cost,"  &c. 

The  Court,  at  the  same  term,  rendered  a  decree  in  ac- 
cordance with  the  agreement  Defendants  appeal  to  thi» 
Court 

The  record  before  us  was  issued  on  the  28th  of  March, 

1855,  and  filed  here  on  the  30th  of  that  month.    For  error, 

it  is  averred  that  the  decree  was  rendered  against  John  and 

Richard  McEndree,  they  being  infants,  without  any  proof 
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Maj  Term,  whatever  of  the  allegations  in  the  bill.  To  this,  the  appel- 
1859.  iee  answered,  1.  In  the  proceedings  and  decree  there  is 
McEhphm  no  error.  2.  That  Richard  and  John  McEndree  arrived  at 
McEndui,  full  age  after  the  expiration  of  three  years  from  the  rendi- 
tion of  the  decree,  and  that  this  appeal  was  not  taken 
until  the  expiration  of  three  years  from  the  time  they  so 
arrived  at  full  age.  Reply  in  denial  of  the  second  para- 
graph. Upon  the  issue  thus  made,  it  was  proved  that 
Richard  was  21  years  old  in  September,  1848,  and  that 
John  arrived  at  the  same  age  in  March,  1853.  It  follows 
that  when  the  record  in  this  case  was  issued  and  filed,  an 
appeal,  as  to  Richard,  was  barred  by  the  statute;  but  as 
to  John,  it  was  not  barred.  R.  S.  1843,  p.  631.— 2  R.  S. 
p.  160,  §§  561,  562.  The  latter  section  provides  that  tHe 
Supreme  Court,  upon  being  satisfied  that  the  statute  of 
limitations  has  barred  a  part,  only,  of  the  appellants,  may 
strike  their  names  from  the  record  and  proceed,  &c,  as  to 
those  appellants  who  are  before  the  Court.  The  name  of 
Richard  McEndree  is,  therefore,  stricken  from  the  record. 

In  reference  to  the  assigned  error,  it  may  be  noted  that 
we  have  recently  decided  that  a  decree  against  an  infant 
will  not  be  reversed  simply  because  the  evidence  is  not  in 
the  record.  9  Ind.  R.  481.  But  in  this  case,  it  is  insisted 
that  the  record  itself  shows  that  there  was  no  evidence  be- 
fore the  Court.  This  position  is  at  least  plausible.  The 
parties  having  agreed  that  the  land  be  decreed  to  be  sold; 
that  the  plaintiff,  out  of  the  proceeds,  receive  his  demand ; 
and  that  the  residue  be  paid  over,  &c;  there  would  seem 
to  have  been  no  necessity  for  evidence,  and  it  may  be  in- 
ferred that  there  was  none.  Indeed,  the  agreement,  on  the 
part  of  the  guardian,  was,  in  effect,  an  admission  of  the 
truth  of  the  averments  in  the  bill;  and  the  action  of  the 
Court  in  passing  the  decree,  is  in  strict  accordance  with 
the  agreement  There  is,  however,  nothing  in  the  record 
that  would,  in  any  event,  allow  the  guardian  thus  to  admit 
a  c&se  against  the  infants.  A  decree,  founded  on  such  an 
admission  cannot,  therefore,  be  maintained.  8  Blackf.  300, 
301.— 1  Ind.  R.  374. 

Per  Curiam. — As  to  the  defendant,  John  McEndree, 
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the  decree  is  reversed.    "Costs  here  against  the  appellee.  May  Term, 
Cause  remanded,  &c.  1859. 

G.  Mi  Overstreet  and  A.  B.  Hunter,  for  the  appellants.  Maxwbll 
-F.  M.  Finch,  for  the  appellee.  Mulub. 


Maxwell  and  Another  v.  Mullis  and  Others. 

This  case  is  precisely  like  McGregor  et  ux,  v.  Axe  et  ux.,  10  lad.  R.  369. 

APPEAL  from  the  Orange  Circuit  Court  Wedne$da^ 

"Man  25 

Per  Curiam. — This  was  a  bill  in  chancery,  filed  by  the  ^ 
appellants  against  the  appellees,  to  enjoin  the  collection, 
and  proeure  the  cancellation,  of  a  certain  promissory  note, 
on  the  ground  of  usury. 

There  was  a  decree  enjoining  the  collection  of  a  part  of 
the  note;  but  the  appellants  insist  that  a  greater  portion  of 
it  should  have  been  enjoined,  while  the  appellees  complain, 
by  way  of  cross-error,  of  the  action  of  the  Court  in  en- 
joining any  part  of  it. 

The  cause  was  set  down  for  hearing,  and  heard,  at  the 
April  term,  1853;  but  the  Court  not  then  being  sufficiently 
advised,  took  it  under  consideration  until  the  September 
term  of  the  same  year,  when  there  were  a  finding  and  a  de- 
cree as  above  indicated. 

At  the  time  of  the  finding  and  judgment,  the  revised 
code  had  taken  effect,  and  by  that  the  cause  must  be  gov- 
erned. No  motion  for  a  new  trial  was  made  by  either 
party,  nor  was  any  exception  taken  to  any  ruling  of  the 
Court;  hence,  no  question  is  presented  by  either  party  for 
our  consideration. 

This  case  cannot  be  distinguished  from  McGregor  v. 
Axe,  10  Ind.  R.  362. 

The  judgment  is  affirmed  with  costs. 

X  Baker,  D.  M*  Donald,  and  J5E  P.  Thornton,  for  the  ap- 
pellants. 
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The  State  v.  Freeman. 


At  common  law,  it  is  for  the  Court,  and  not  the  jury,  to  decide  whether,  under 
the  circumstances  of  the  case,  a  confession  of  guilt  is  admissible;  bat  the 
statute  allows  all  confessions,  save  those  produced  by  threats,  to  be  given  in 
evidence. 

The  words  addressed  to  the  accused  must  involve  a  threat;  and  the  motive  to 
confess,  produced  thereby,  must  be  such  as  to  so4  operate  on  his  mind  as  to 
render  it  doubtful  whether  the  confession  is  worthy  of  credit. 

Prosecution  for  stealing  three  twenty-dollar  gold-pieces.  The  defendant,  upon 
his  arrest,  was  told  that  there  was  "no  use  in  denying  it;  that  the  gold-pieces 
had  been  found  where  he  passed  them;  that  he  had  better  own  up  to  it," 
He  then  confessed  the  larceny.  Held,  that  this  language  was  that  of  induce- 
ment, and  that,  under  the  statute,  the  confession  was  admissible  in  evi- 
dence. 


Wednmla*, 
MayM. 


APPEAL  from  the  Grant  Circuit  Court. 

Davison,  J. — Indictment  charging  the  defendant  with 
having  feloniously  stolen  three  twenty-dollar  gold-pieces, 
of  the  value  of  20  dollars,  the  property  of  one  John  Lowe. 
Plea,  not  guilty,  and  verdict  for  the  defendant.  The  state 
appeals  upon  a  reserved  ease. 

The  record  shows  that  during  the  trial,  one  William 
Kann  was  introduced,  who  testified  thus:  "I  was  a  con- 
stable. On  the  10th  of  March)  1858, 1  proceeded,  in  com- 
pany with  said  Lowe,  to  arrest  the  defendant.  We  met 
him  on  the  road.  I  told  him  I  had  a  warrant  for  his  arrest. 
He  appeared  to  be  a  little  agitated.  He  asked  what  it  was 
for.  Lowe  then  told  him  it  was  for  stealing  his,  Lowe's, 
money.  Defendant  denied  it  Lowe  replied  that  there 
was  no  use  in  denying  it;  that  he  had  found  where  he,  de- 
fendant, had  passed  two  of  the  twenty-dollar  gold-pieces, 
and  could  prove  it.  I  then  told  the  defendant  that  he  had 
better  just  own  up  to  it.  This  conversation  was  had  in  a 
positive  tone,  but  in  a  mild  and  calm  manner,  not  boister- 
ous or  commanding." 

At  this  stage  of  the  testimony,  the  Court,  at  the  in- 
stance of  the  defendant,  refused  to  permit  the  witness  to 
disclose  any  confessions  made  to  him  by  the  defendant  on 
that  occasion,  in  reference  to  his  guilt,  upon  the  ground 
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that  such  confessions  were  made  under  the  influence  of  M*y  Term, 
fear  produce<rby  threats.   To  this  ruling  the  state  excepted ;       1859. 
and  thereupon  she  offered  to  prove  by  the  same  witness,  Tarn  Statb 
that  defendant,  about  an  hour  after  the  above  conversation,    Fbbbxav. 
while  in  witness's  custody,  on  their  way,  by  themselves,  to 
Marion,  of  his  own  accord,  without  anything  further  hav- 
ing been  said  by  witness  to  defendant  in  relation  to  the 
larceny,  entered  into  a  conversation  about  it,  and  made  a 
fall  disclosure  of  all  the  circumstances,  fully  admitting  and 
confessing  to  witness  that  he,  defendant,  had  committed 
the  larceny  as  charged  in  the  indictment.     This  offer  was 
resisted  by  the  defendant,  and  refused  by  the  Court,  and 
the  state  excepted,  &a 

At  common  law,  it  is  for  the  Court,  and  not  the  jury,  to 
decide  whether,  under  the  particular  circumstances  of  the 
case,  the  confession  be  admissible.  But  in  reference  to 
this  rule,  we  have  a  statute  which  says: 

u  The  confession  of  the  defendant,  made  under  induce- 
ments, with  all  the  circumstances,  may  be  given  in  evi- 
dence against  him,  except  when  made  under  the  influence 
of  fear  produced  by  threats;  but  a  confession  made  under 
inducement  is  not  sufficient  to  warrant  a  conviction  with- 
out corroborating  testimony."    2  R.  S.  p.  373,  §  93. 

This  enactment  modifies  essentially  the  common-law 
rule;  because  its  effect  is  to  allow  all  confessions  of  guilt, 
save  those  produced  by  threats,  to  be  given  in  evidence  to 
the  jury.  And  unless,  in  this  instance,  the  confession  was 
so  produced,  it  should  have  been  admitted. 

What  shall  be  considered  such  a  threat,  has  been  illus- 
trated in  a  variety  of  cases.  Thus,  saying  to  a  prisoner 
that  it  would  be  worse  for  him  if  he  did  not  confess,  is 
sufficient  to  exclude  a  confession.  So,  a  confession  in- 
duced by  saying,  "  Unless  you  give  me  a  more  satisfactory 
account,  I  will  take  you  before  a  magistrate;"  or  by  saying, 
"That  unfortunate  watch  has  been  found;  and  if  you  do 
not  tell  me  who  your  partner  was,  I  will  commit  you  to 
prison,"  cannot  be  given  in  evidence.  2  Rues,  on  Crimes, 
831,  and  cases  there  cited.  The  result  of  these  illustra- 
trations,  and  others  that  might  be  noted,  seems  to  be,  that 
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the  words  addressed  to  the  accused  must  involve  a  threat; 
and  the  motive  to  confess  thereby  produced,Tnust  be  suffi- 
cient so  to  operate  on  his  mind  as  to  render  it  doubtful 
whether  the  confession  should  be  relied  on  as  worthy  of 
credit.    2  Greenl.  Ev.,  §  220. 

If  this  exposition  be  correct,  and  we  think  it  is,  the  con- 
fession in  this  case  was  plainly  admissible;  because  the 
evidence  fails  to  prove  any  threat,  or  statement  involving 
a  threat,  in  any  degree  calculated  to  move  the  defendant 
to  confess  his  guilt.  He  was  told  that  there  was  no  use 
in  denying  it;  that  the  gold-pieces  had  been  found  where 
he  passed  them;  and  that  he  had  better  own  up  to  it;  but 
this  is  simply  language  of  inducement;  and  though  it  may 
have  induced  the  confession,  still,  a  confession  so  induced 
is  admissible  under  the  statute. 

Per  Curiam. — The  appeal  is  sustained  with  costs. 

H.  &  Kelly  and  J.  M.  Harldny  for  the  state. 


Johnson  and  Another  v.  Chambers  and  Another. 

Where  goods  were  ordered  to  be  forwarded  by  the  first  boat  leaving  P.  for  the 
Wabash,  it  was  held,  that  the  direction  meant  no  more  than  that  they  should 
be  forwarded  at  the  earliest  opportunity. 

A  document  of  another  state  not  admissible  in  evidence  by  the  common  law, 
will  be  rejected  where  the  statute  of  the  foreign  state  is  not  produced,  though 
such  a  document  of  this  state  is  admissible  by  our  statute. 

The  Courts  cannot  take  notice  of  the  statutes  of  a  foreign  state  changing  the 
common  law. 


Wedne$dayy 
May  25. 


APPEAL  from  the  Tippecanoe  Court  of  Common  Pleas. 

Perkins,  J. — The  appellees  brought  an  action  for  goods 
sold  and  delivered,  against  the  appellants.  The  complaint 
contained  only  a  single  paragraph,  in  the  form  of  the  com- 
mon count,  accompanied  by  a  bill  of  particulars.  The 
defense  was  a  denied  of  all  the  allegations  in  the  complaint. 
On  this  issue  there  was  a  trial  by  a  jury,  verdict  for  plain- 
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tiffs,  and  judgment  on  the  verdict,  over  a  motion  for  a  new  May  Term, 
trial,  which  was  overruled  by  the  Court,  and  to  which  the  _Jz___ 
proper  exception  was  taken  by  the  appellants.  Joewsoh 

The  evidence  and  instructions  all  appear  in  the  record  Chambbka. 
by  bills  of  exceptions.  The  facts  are  these:  "The  appel- 
lees, in  the  spring  of  1856,  were  wholesale  dealers  in  glass, 
residing  at  Pittsburgh,  in  the  state  of  Pennsylvania.  The 
appellants  were  hardware  merchants,  residing  and  doing 
business  at  Lafayette,  in  the  state  of  Indiana*  About  the 
12th  day  of  March,  1836,  Johnson,  one  of  the  firm  of  John- 
son  and  Patton,  called  on  the  appellees,  at  their  place  of 
business  in  Pittsburgh,  and  verbally  ordered  fifteen  half- 
boxes  of  glass,  to  be  shipped  to  the  appellees  at  Lafayette, 
by  the  first  steamer  that  should  leave  Pittsburgh  for  the 
Wabash  river.  At  the  time  this  order  was  made,  the  Ohio 
river,  at  Pittsburgh,  was  closed  with  ice.  On  the  26th  of 
March,  1856,  the  river  was  open  for  navigation;  and  on 
the  27th,  the  steamboat  Latrobe,  freighted  at  Pittsburgh, 
left  that  port  for  the  Wabash  river,  but  the  glass  which  had 
been  ordered  J>y  the  appellees,  was  not  shipped  on  the  La- 
trobe, which  was  the  first  boat.  The  appellants  knew  of 
the  arrival  of  the  Latrobe.  On  the  2d  of  April,  1856,  the 
glass  was  put  on  board  the  Gov.  Powell,  the  second  steam- 
boat that  left  Pittsburgh  for  the  Wabash  river.  The  Powell 
left  Pittsburgh  on  the  2d  of  April,  and  owing  to  the  diffi- 
culties of  the  navigation  in  the  Wabash  river,  got  no  far- 
ther than  Terre  Haute,  where  she  discharged  her  cargo,  in- 
cluding the  glass  consigned  to  the  appellants,  leaving  it  in 
the  hands  of  a  warehouseman,  and  returned  to  the  Ohio 
river.  At  the  time  the  glass  was  put  on  board  the  Powell, 
the  appellees  took  from  her  commander  a  bill  of  lading, 
which,  with  the  bill  of  goods  made  out  by  the  clerk  in  the 
house  of  the  appellees,  they  forwarded  by  mail,  to  the  ap- 
pellants. In  May  or  June,  following,  the  appellees  received 
a  letter  from  the  warehouseman  at  Terre  Haute,  informing 
them  that  the  glass  had  been  stored  with  him.  In  August, 
following,  the  appellees  drew  a  draft  on  the  appellants,  for 
the  amount  of  their  bill,  payable  in  September,  six  months 
fcom  the  time  the  glass  was  ordered.     This  draft  was  pre- 
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May  Term,  sented  to  the  appellants  on  the  16th  of  September,  1856, 
1859.  and  they  declined  accepting  it,  at  the  same  time  writing 
Joinaox  to  the  appellees  as  follows:  "  Your  draft  on  us  was  to-day 
Chakbbbb.  presented  for  our  acceptance,  and,  as  we  have  not  yet  re- 
ceived the  glass  shipped  us  on  the  Gov.  Powell,  we  de- 
clined accepting  it.  The  Gov.  Powell  has  never  been  at 
our  wharf,  although  we  did  hear  that  she  was  in  the  War 
bash.  If  you  can  ascertain  the  disposition  the  boat  has 
made  of  her  cargo,  we  shall  be  pleased  to  hear  from  you." 
This  letter  was  received  by  the  appellees,  at  Pittsburgh, 
about  the  20th  of  September,  1866.  It  was  in  proof  that 
the  appellees  used  exertions  to  ship  the  glass  on  the  La- 
trobe,  and  that  her  agent  refused  to  receive  the  freight,  be- 
cause her  full  freight  had  already  been  engaged  before  the 
appellees  applied.  Ward,  a  witness  for  the  appellants,  tes- 
tified that  he  accompanied  Johnson  to  the  house  of  the  ap- 
pellees, and  introduced  him  to  them,  and  was  present  when 
he  gave  the  order  for  the  glass;  and  that  Johnson  was  par- 
ticular to  direct  them  to  send  it  by  the  first  steamer. 

The  appellees  used  due  diligence  to  ship  fay  the  Latrobe. 
It  did  not  receive  general  freight.  The  Powell  was  the 
first  boat  that  did. 

We  think  it  plain  that  it  was  not  a  condition  of  the  con- 
tract of  purchase  of  the  goods  in  question,  that  they  should 
be  sent  by  the  first  boat  leaving  Pittsburgh  for  the  Wabash* 
It  was  not  then  known  to  either  party  which  boat,  of  all 
those  on  the  waters,  would  leave  first.  It  might  happen 
to  be  a  worthless  and  entirely  unsafe  one.  The  direction 
meant  no  more  than  that  the  goods  should  be  forwarded 
at  the  earliest  suitable  opportunity.  But,  in  fact,  the  goods 
were  sent  by  the  first  boat,  within  the  direction.  The  Lar 
trobe  had  been  previously  chartered  by  a  few  shippers,  for 
whom,  alone,  she  did  business,  and  was  not  open  to  general 
freight.  The  Powell  was  the  first  boat,  thus  open,  that 
left  Pittsburgh  the  spring  of  the  purchase  of  the  goods,  the 
price  of  which  is  sued  for. 

But  it  is  contended  that  the  contract  of  sale  is  void  by 
the  statute  of  frauds,  and  hence,  that  a  suit  cannot  be 
maintained  upon  it. 
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It  is  admitted  by  the  counsel  for  the  appellees,  that  the   M*y  Teim, 
delivery  of  the  goods  to  the  carriers  was  not  a  delivery  to       1859. 
the  purchaser,  whereby  the  case  would  be  taken  out  of  the     Johwboh 
statute.     See  2  Pars,  on  Conk  327  to  330;  Brown  on  the   Chambbbs. 
Statute  of  Frauds,  §§  328,  329,  330.    But  it  appears  that 
the  contract  was  made  in  Pennsylvania,  while  no  law  of 
that  state  is  pleaded  and  proved  in  the  case. 

And  the  question  is,  shall  the  common  law,  or  the  stat- 
ute of  this  state,  be  applied  in  determining  the  case? 

When  the  question  has  arisen,  in  this  state,  upon  the 
admission  of  a  document  from  another  state,  as  evidence, 
which,  by  the  common  law,  would  not  be  admissible,  while, 
by  our  statute,  such  a  document  of  this  state,  would  be 
admissible,  the  Court  has  applied  the  common  law,  and 
rejected  the  evidence,  where  the  statute  of  the  other  state 
has  not  been  produced.  Wright  v.  Bundy,  11  Ind.  R.  398, 
and  cases  cited. — Ind.  Dig.  p.  424,  §  26. 

The  same  rule  has  been  adopted  in  cases  involving  the 
validity  of  contracts.  See  Titus  v.  Scantling,  4  Blackf. 
89;  Bly stone  v.  Burgett,  10  Ind.  R.  28;  and,  still  more  in 
point,  Trimble  v.  Trimble,  2  Ind.  R.  76.  See,  also,  Doe  v. 
Collins,  1  Ind.  R.  24. 

There  is  some  reason  for  the  rule  of  presumption  as  to 
the  common  law.  The  Courts  will  take  notice  of  the  , 
facts  that  our  ancestors  came  to  this  country  from  Great 
Britain,  bringing  that  law  with  them;  that  that  law, so  far 
as  applicable  in  this  country,  was  in  force  in  the  thirteen 
original  states,  except  as  modified  by  the  statutes  thereof; 
that  it  was  declared  in  force  in  the  territories  of  the  north- 
west by  the  ordinance  of  1787,  &c 

The  Courts  cannot  take  notice  judicially  of  statutes  of 
the  states  which  may  have  changed  the  common  law.  See 
Doe  v.  Collins,  supra. 

Nevertheless,  the  subject  is  one  not  clear  of  difficulty, 
and  doubts  have  been  expressed  as  to  the  rule  that  should 
govern. 

We  have  not  now  time  to  examine  the  subject  at  large, 
nor  do  we  mean  to  lay  down  a  universal  rule.  The  case 
at  bar  falls  within  those  last  cited  above,  and  will  be  de- 
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cided  upon  them.  We  place  it  upon  the  common  law. 
By  that  law,  a  parol  contract  for  the  sale  of  goods,  to  any 
amount,  was  valid.     Sutton  v.  Sears,  10  Ind.  R.  223. 

Per  Curiam. — The  judgment  is  affirmed,  with  1  per  cent- 
damages  and  costs. 

S.  A.  Huff,  Z.  Baird,  and  J.  M.  La  Rue,  for  the  appel- 
lants (1). 

JJ.  C.  Gregory,  H.  W.  CJiase,  and  J.  A.  Wilstach,  for  the 
appellees  (2). 


(1)  Counsel  for  the  appellants  made  the  following  argument: 

Upon  the  facts  [as  stated  supra],  the  Court  instructed  the  jury,  at  the  re- 
quest of  the  appellees : 

1.  That  a  delivery  to  a  common  carrier  is  a  sufficient  delivery  to  the  Ten- 
dees. 

3.  That  steamboats  employed  in  carrying  goods  from  one  place  to  another, 
are  common  carriers. 

3.  That  if  the  appellants  were  notified  of  the  shipment  of  the  glass  bj  the 
Gov.  Powell,  and  made  no  objection,  and  gave  no  notice  of  their  disf  ent  until 
September  16, 1856,  knowing  that  the  Latrobe  was  the  first  steamer  leaving 
Pittsburgh,  and  that  she  was  at  Lafayette  in  April,  then  they  waived  their  right 
of  having  their  goods  shipped  on  the  first  boat. 

4.  The  jury  may  presume  from  the  letter  of  September,  16,  1856,  that  the 
defendant  waived  all  objections  as  to  the  goods  not  being  shipped  on  the  first 
boat,  if  written  with  a  knowledge  that  the  Gov.  Powell  was  not  the  first  boat 
leaving  Pittsburgh  for  Lafayette. 

The  appellants  requested  the  Court  to  give  the  following  instructions : 

1.  That  if  the  defendants  ordered  the  goods  shipped  on  the  first  boat,  which 
was  not  done,  and  the  goods  have  never  been  received  by  the  defendants,  the 
jury  should  find  for  the  defendants. 

2.  Ordering  goods  to  be  shipped  by  the  first  boat,  gave  the  plaintiffs  no 
right  to  ship  by  any  other  boat;  and,  if  the  plaintiffs  shipped  contrary  to  the 
directions  of  the  defendants,  they  cannot  recover,  unless  they  prove  a  delivery 
of  the  goods  by  them. 

The  first  of  the  instructions  requested  by  the  appellants,  the  Court  refused 
to  give  as  requested,  but  modified  it  by  adding  the  words,  "unless  the  defend- 
ants waived  a  compliance  with  their  order,  or  ratified  the  acts  of  the  plaintiffs 
in  shipping  by  another  boat."  The  appellants  excepted  to  the  refusal  of  the 
Court  to  give  the  first  instruction  as  requested,  and  also  to  the  modification 
made  to  it 

The  second  instruction  requested  by  the  appellants  was  refused,  and  the  re- 
fusal excepted  to. 

To  the  several  instructions  given  by  the  Court,  at  the  instance  of  the  appel- 
lees, exceptions  were  taken  in  due  form. 

We  insist  that  this  judgment  should  be  reversed.  The  verdict  is  wholly  un- 
supported by  evidence — is  contrary  to  the  law  applicable  to  the  facts  proven — 
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and  is  the  result  of  the  misdirection  of  the  Court  below  in  the  instruction* 
given  to  the  jury,  at  the  instance  of  the  appellees. 

AH  that  is  proven  of  the  sale  and  delivery  of  property,  by  the  appellees  to  ' 
the  appellants  is,  that  Johnson,  one  of  the  firm  of  Johnson  and  Patton,  called  at 
the  store  of  the  appellees  at  Pittsburgh,  and  verbally  ordered  fifteen  half-boxes 
of  glass  to  be  shipped  to  the  appellants,  at  Lafayette,  by  the  first  boat  leaving 
Pittsburgh  for  the  Wabash  river.  Not  one  single  other  act  or  circumstance  is 
shown  relating  either  to  a  sale  or  delivery  of  the  glass.  When  the  order  was 
made,  no  act  was  done  to  identify  the  particular  boxes  of  glass  to  be  shipped, 
no  separating  the  articles  from  the  other  articles  of  merchandise  in  the  estab- 
lishment of  the  appellees,  nothing  that  would  have  enabled-  Johnson  and  Patton 
to  reach  the  articles  ordered,  by  process  of  law,  to  obtain  possession  of  them, 
nor  anything  that  would  have  placed  the  goods  at  their  risk,  in  the  possession 
of  the  vendors.  It  was  not  a  sale  of  goods  such  as  would  have  been  binding 
at  the  common  law;  and  the  defense  against  the  action,  to  be  successful,  needs 
not  the  interposition  of  any  statute  of  frauds.  The  complaint  is  for  property 
sold  and  delivered;  and  is  not  to  be  sustained  by  evidence  which  neither  shows 
a  sale  or  delivery.  "At  common  law,"  says  Parsons,  "if  the  seller  makes  a 
proposition,  and  the  buyer  accepts,  and  the  goods  are  in  the  immediate  control 
of  the  seller,  and  nothing  remains  to  be  done  to  identify  them,  or  in  any  way 
to  prepare  them  for  delivery,  the  sale  is  complete."  Pars,  on  Cont.  320.  Un- 
der this  rule  there  was  no  contract,  binding  on  the  parties,  at  the  common  law, 
made  at  Pittsburgh  when  Johnson  was  there;  for  the  goods  were  not  identified, 
nor  prepared  for  delivery  until  after  he  had  left  Pittsburgh.  The  date  of  the 
invoice  forwarded  to  the  appellants  was  April  2,  1856.  Johnson,  who  it  is 
shown,  gave  the  verbal  order,  was  in  Pittsburgh  on  the  12th  of  March,  1856, 
and  only  remained  there  one  day.  This  makes  it  evident  that,  when  Johnson 
left  Pittsburgh,  the  goods  ordered  remained  to  be  identified  and  prepared  for 
delivery.  They  were  thus  identified  and  prepared  on  the  2d  of  April,  1 856,  for 
this  is  the  date  at  which  the  appellees  fix  the  sale.  We  do  not  pretend  that 
the  date  of  this  invoice  is  material  for  any  other  purpose  than  to  show  that  the 
sale  was  not  complete,  within  the  terms  of  the  common  law,  when  Johnson 
ordered  the  goods  and  left  Pittsburgh. 

The  goods  were  ordered  to  be  shipped  by  the  first  boat,  and  the  seller  had 
no  authority  to  ship  by  any  other.  WaroVs  testimony  shows  that  Johnson  was 
explicit  in  his  direction  that  the  glass  should  be  shipped  by  the  first  boat  leav- 
ing Pittsburgh  for  the  Wabash.  The  appellees  admit  that  they  did  not,  and 
could  not,  comply  with  this  direction,  and  here,  we  insist  that  whatever  contract 
there  was  in  this  verbal  order  given  by  Johnson,  was  at  an  end;  for  the  appel- 
lees had  no  authority  to  ship  by  any  other  boat.  Importance  seems,  from 
the  evidence,  to  have  been  attached  to  his  requirement  that  the  glass  should 
be  shipped  by  the  first  boat,  and  the  sequel  proves  that  it  was  a  condition  quite 
essential  to  the  purchase,  so  far  as  the  appellants  were  concerned ;  for,  accord- 
ing to  the  evidence,  die  first  boat  that  left  Pittsburgh  that  spring,  seems  to  have 
been  the  only  one  that  ever  arrived  at  Lafayette,  When  the  appellees  ascer- 
tained that  they  could  not  ship  the  glass  to  the  appellants  by  the  first  boat,  as 
directed,  the  parties  stood,  in  relation  to  each  other,  as  though  no  order  had 
ever  been  made  by  Johnson  and  Patton  for  the  shipment  of  goods  to  them  by 
the  appellees.  Even  had  the  order  been  in  writing,  in  the  most  certain  and 
solemn  terms,  filling  every  requirement  of  our  statute  of  frauds,  still,  had  it 
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required  the  goods  to  be  shipped  by  the  first  boat,  it  could  not  become  binding 
upon  the  appellants,  unless  the  goods  had  been  thus  shipped.  From  the  time, 
then,  that  the  Latrobe  left  the  wharf  at  Pittsburgh,  on  her  voyage,  the  appellants 
were  entirely  absolved  from  the  order  made  the  12th  of  March,  1856.  This 
is  so  plain  a  proposition  that  it  is  unnecessary  to  appeal  to  authority  to  demon- 
strate its  correctness. 

What  act  of  Johnson  and  Patton,  subsequent  to  the  verbal  order  given  by 
Johnson,  at  Pittsburgh,  does  the  evidence  in  the  case  disclose,  upon  which  they 
ever  became  chargeable  for  goods  sold  and  delivered  to  them  by  the  appellees'? 
On  the  Sd  of  April,  1856,  without  request  or  authority  from  Johnson  and  Pat- 
ton, the  appellees  shipped,  on  board  the  Gov.  PowtU,  fifteen  half-boxes  of  glass, 
and  took  a  bill  of  lading,  by  which  it  was  shown  that  the  glass  was  consigned 
to  Johnson  and  Patton,  Lafayette,  Indiana.  A  duplicate  of  this  bill  of  lading, 
with  an  invoice  of  the  goods,  from  the  house  of  the  appellees,  was  enclosed 
and  sent  by  mail  to  the  consignees.  Now  these  acts,  on  the  part  of  the  appel- 
lees, were  voluntary,  and  not  in  pursuance  of  any  contract  or  request  of  the 
appellants.  The  goods  thus  shipped,  never  came  to  the  hands  of  Johnson  and 
Patton;  and  when,  in  September,  nearly  six  months  after  they  were  shipped, 
the  appellees  presented  a  draft  for  the  value  of  the  goods,  as  invoiced,  Johnson 
and  Patton,  because  the  goods  had  never  been  received,  declined  to  accept  the 
draft.  This  refusal  to  accept  the  draft,  is  the  act  upon  which,  by  the  instruc- 
tion given  to  the  jury,  the  appellants  are  to  be  held  as  having  "waived  their 
riglit  of  having  the  goods  shipped  by  the  first  boat." 

There  being  no  contract  arising  upon  the  order  of  Johnson,  while  at  Pitts- 
burgh, and  the  goods  having  found  their  way  into  Indiana,  by  the  voluntary 
shipment  of  them  by  the  appellees,  prior  to  which  time  there  was  no  act  of  the 
appellants  to  charge  them,  if  any  contract  of  purchase  was  made  by  them  at 
all,  it  was  made  in  Indiana  with  reference  to  goods  lying  in  a  warehouse  at 
Terre  Haute.  The  proof  shows  that  the  first  knowledge  the  appellants  had, 
that  the  goods  were  at  Terre  Haute,  was  in  May  or  June,  1856,  two  or  three 
months  after  Johnson  was  at  Pittsburgh.  Up  to  the  time  that  they  were  in- 
formed that  the  goods  were  at  Terre  Haute,  Johnson  and  Patton  had  done  noth- 
ing, according  to  the  evidence,  to  make  them  liable  for  goods  not  shipped 
under  their  order.  What  act  of  theirs,  after  that  time,  is  shown  by  the  evi- 
dence, to  make  the  letter  refusing  to  pay  for  the  goods,  amount  to  a  waiver  of 
their  order,  or  to  an  assent  to  a  new  contract?  In  the  case  of  Bushel  v.  Whee- 
ler, 15  Q.  B.  442,  n.,  cited  by  the  counsel  on  the  other  side,  the  goods  had 
been  shipped  by  the  very  vessel  indicated  in  the  direction  of  the  buyer.  They 
had  arrived  at  their  destination,  where  the  buyer  was  to  have  received  them, 
and  were  placed  in  the  warehouse  of  the  owner  of  the  vessel,  where  the  buyer 
saw  them.  He  told  the  warehouseman  he  would  not  take  them,  but  did  not  so 
inform  the  seller,  until  after  the  lapse  of  five  months.  The  language  of  Coi«b- 
bidoe,  J.,  in  that  case,  shows  upon  what  grounds  the  Court  held  the  contract 
binding.  He  says,  "I  agree  that  the  acceptance  must  be,  in  the  words  of  one 
of  the  cases,  'strong  and  unequivocal.'  Maberiy  v.  Sheppard,  10  Bing.  101. 
But  that  is  quite  consistent  with  its  being  constructive.  Therefore,  in  almost 
all  cases,  it  is  a  question  for  the  jury,  whether  particular  instances  of  acting  or 
forbearing  to  act,  amount  to  acceptance,  or  actual  receipt.  Here  the  goods 
are  ordered  by  the  vendee  to  be  sent  by  a  particular  carrier,  and,  in  effect,  to  a 
particular  warehouse,  and  that  is  done  in  a  reasonable  time.    That  comes  to 
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the  same  thing  as  if  they  had  been  ordered  to  be  tent  to  the  vendee's  own  house, 
end  Bent  accordingly." 

In  the  case  at  bar,  the  goods  were  ordered  to  be  sent  by  the  first  boat,  and  " 
this  was  not  done.  In  Bushel  v.  Wheeler,  the  goods  were  ordered  to  be  sent 
by  a  particular  carrier,  and  they  were  so  sent.  In  the  present  case,  they  were 
ordered  to  be  shipped  to  the  buyers,  and  sent  to  them  at  Lafayette.  They  were 
shipped,  contrary  to  order,  on  a  boat  that  never  reached  Lafayette.  In  Bu$kel 
v.  Wheeler,  the  goods  were,  in  effect,  ordered  to  the  house  of  the  buyer,  and 
they  were  so  shipped.  The  difference  between  the  two  cases  is  obvious.  In 
Bkkards  r.  Porter,  6  Barn,  and  Cress.  487,  the  plaintiffs  on  the  25th  of  Janu- 
ary, 1826,  had  sent  to  the  defendant  an  invoice  of  five  pockets  of  hops,  and 
delivered  the  hops  to  a  carrier  to  be  conveyed  to  the  defendant,  and  informed 
him  that  die  hops  were  so  forwarded.  The  invoice  described  the  plaintiffs  as 
the  sellers,  and  the  defendant  as  the  purchaser  of  the  hops.  On  the  27th  of 
February,  1826,  the  defendant  wrote  to  the  plaintiffs  as  follows:  "  The  hops 
(five  pockets)  which  I  bought  of  Mr.  Richards  on  the  23d  of  last  month,  are 
not  yet  arrived,  nor  have  I  ever  heard  of  them.  I  received  the  invoice;  the ' 
last  was  much  longer  than  they  ought  to  have  been  on  the  road;  however,  if 
they  do  not  arrive  in  a  few  days,  I  must  get  some  elsewhere,  and  consequently 
cumot  accept  them."  The  Court,  Lord  TswrnuoBir,  C.  J.,  held  that  there 
was  not  an  acceptance  of  the  goods.  Now,  in  his  letter,  Porter  refers  to  the 
invoice,  acknowledges  its  receipt,  and  speaks  of  the  hops,  as  the  hops  he  had 
bought  of  the  plaintiff*. 

Here  we  may  notice  the  question  arising  upon  our  statute  of  frauds,  dis- 
cussed by  the  counsel  for  the  appellees.  As  applicable  to  this  question,  the 
authority  just  cited  is  referred  to.  But  before  citing  further  authority  upon 
the  main  question,  it  is  proper  to  answer,  briefly,  the  argument  against  the 
application  of  the  law  of  Indiana  to  the  contract  sued  on.  It  is  urged,  on  the 
other  tide,  that  the  goods  in  question  were  ordered  in  Pennsylvania,  and  that, 
in  the  absence  of  proof  of  the  statute  law  of  that  state  to  the  contrary,  it  will 
be  presumed  that  the  common  law  prevails  there ;  and  several  authorities  are 
cited  in  support  of  this  proposition,  which  we  admit,  in  some  degree,  seem  to 
sustain  it.  But  the  recent  decisions  in  Indiana  and  elsewhere  overthrow  the 
authorities  thus  cited.  In  Blystone  v.  Burgett,  10  Ind.  R.  28,  the  Court  say, 
that  "the  rule  presuming  the  existence  of  the  common  law  in  a  sister  state,  is 
very  much  shaken,  if  not  entirely  overthrown  by  the  later  authorities."  In 
Shaw  v.  Wood,  8  Ind.  B.  518,  it  is  held  that  "where  no  law  of  a  different 
state  is  proven,  the  Court  would  necessarily  act  upon  the  law  of  our  own 
state."  In  Monroe  t.  Douglass,  1  Seld.  447,  it  is  said  to  be  "a  well  settled 
role,  founded  on  reason  and  authority,  that  the  lex  fori,  or,  in  other  words, 
the  laws  of  the  country  to  whose  Courts  a  party  appeals  for  redress,  furnish, 
in  all  cases,  prima  fade,  the  rule  of  decision ;  and  if  either  party  wishes  the 
benefit  of  a  different  rule,  or  law,  he  must  aver  and  prove  it."  In  Farina  v. 
Borne,  16  Mees.  and  Wels.  119,  where  the  action  was  for  goods  sent  from 
Cologne  to  London,  on  a  verbal  order  of  a  person  trading  in  London,  the  Court 
applied  the  English  statute  of  frauds,  and  it  does  not  seem,  from  the  report 
of  the  ease,  that  there  was  any  doubt  but  that  the  contract,  to  be  binding, 
should  be  so  according  to  the  laws  of  England  Upon  these  authorities,  we 
submit,  that  if  the  mots  bring  the  present  ease  within  the  provisions  of  f  7  of 
our  statute  of  frauds,  the  appellees  had  no  right  to  recover.    Our  Courts  have 
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no  laws  upon  which  to  construe  a  contract,  other  than  those  of  this  state,  un- 
less the  law  of  some  other  state  is  a  part  of  the  contract,  and  brought  to  the 
notice  of  the  Court  upon  the  trial.     . 

That  the  case  is  within  the  provision  of  the  statute  above  cited,  is  manifest, 
and  appears,  from  the  character  of  the  brief  of  the  counsel  for  the  appellees, 
to  be  yielded.  The  only  authority  to  which  reference  is  made  in  their  argu- 
ment upon  this  question,  is  that  of  Bushel  v.  Wheeler,  15  Q.  B.  442.  This 
authority  we  hare  already  adverted  to  in  another  part  of  this  brief,  and  shown, 
as  we  conceive,  that  it  bears  no  resemblance  to  the  present  case,  in  point  of 
act,  and  that  the  decision  was  based  upon  circumstances  peculiar  to  that  case, 
and  entirely  wanting  in  this.  The  case  of  Richards  v.  Porter,  6  Barn,  and 
Cress.  437,  was  a  much  stronger  case,  in  its  facts  and  circumstances,  than  the 
present  one,  and  there  the  Court  held  that  it  was  within  the  statute  of  frauds. 
The  case  of  Farina  v.  Home,  16  Mees.  and  Wels.  119,  was  upon  these  facts : 
Goods  were  shipped  by  the  plaintiff  from  Cologne  to  London,  on  the  verbal 
order  of  the  defendant ;  they  were  sent  to  a  shipping  agent  of  the  plaintiff  in 
London,  who  received  them,  and  warehoused  them  with  a  wharfinger,  inform- 
ing the  defendant  of  their  arrival.  The  wharfinger  handed  to  the  shipping 
agent  a  delivery  warrant,  whereby  the  goods  were  made  deliverable  to  him  or 
his  assignees  by  indorsement,  on  payment  of  rent  and  charges.  The  agent 
indorsed  and  delivered  this  warrant  to  the  defendant,  who  kept  it  for  several 
months ;  and,  notwithstanding  repeated  applications,  did  not  pay  the  price  of, 
or  charges  on,  the  goods,  nor  return  the  delivery  warrant,  but  said  he  had  sent 
it  to  his  solicitor.  On  these  facts,  the  Court  held  that  there  was  no  6uch  de- 
livery to,  or  acceptance  by,  the  defendant  as  to  satisfy  the  statute  of  frauds. 
How  much  less  do  the  facts  in  the  present  case  show  a  contract  of  sale  such 
as  would  satisfy  the  statute  of  frauds.  By  our  statute  (1  B.  8.  p.  301,  $  7), 
"No  contract  for  the  sale  of  any  goods,  tor  the  price  of  50  dollars  or  more, 
shall  be  valid,  unless  the  purchaser  shall  receive  a  part  of  such  property,  or 
shall  give  something  in  earnest  to  bind  the  bargain,  or  in  part  payment,  or 
unless  some  note  or  memorandum  in  writing  of  the  bargain  be  made,  and 
signed/1  &c  It  is  not  pretended  that  any  part  of  the  goods,  in  this  case,  has 
ever  been  received  by  the  appellants,  nor  that  any  earnest  has  been  given  to 
bind  the  bargain,  or  in  part  payment,  or  that  any  memorandum  in  writing  has 
been  signed,  to  charge  them,  unless  the  letter  written  September  16, 1856,  re- 
fusing to  pay  for  the  goods  because  they  had  not  been  received,  constitute 
such  memorandum.  The  letter  written  by  the  defendant,  in  the  case  of  Rich- 
ards v.  Porter,  above  cited,  was  held  not  to  be  such  memorandum  in  writing. 
That  letter  was  written,  after  the  receipt  of  the  invoice,  and  admitted  that  the 
defendant,  in  that  case,  had  bought  the  goods,  alleged  to  have  been  sold,  and 
only  complained  that  they  had  been  delayed  too  long,  stating  that,  unless  they 
should  arrive  soon,  the  defendant  would  have  to  purchase  others;  and  the 
only  reason  upon  which  it  was  held  that  the  statute  was  not  satisfied,  was  that 
there  had  been  no  delivery  to,  and  acceptance  of,  the  goods  by  the  defendant, 
and  no  writing,  or  part  payment,  or  earnest  given,  to  charge  him.  In  Johnson 
and  PaUon's  letter,  there  is  no  recognition  of  any  purchase,  by  them,  of  the 
goods,  but  only  that  the  goods  had  been  shipped  to  them  by  the  house  of  the 
appellees,  and  had  not  been  received,  and,  for  this  reason,  they  say,  they  decline 
to  accept  the  draft  drawn  for  them.  The  letter  concludes  with  a  casual  civil- 
ity, that  seems  to  be  seized  upon  by  the  counsel  for  the  appellees,  as  a  suffi. 
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dent  memorandum  in  writing  to  take  the  caso  out  of  the  statute  of  frauds. 
It  is  as  follows :  "If  you  can  ascertain  what  disposition  the  boat  has  made  of 
her  cargo,  we  shall  be  pleased  to  hear  from  you."  Now,  it  is  said  that  this  - 
clausj  of  the  letter,  in  connection  with  the  bill  of  lading  and  invoice,  received 
from  the  appellees,  form  a  "complete  written  contract/'  and  2  Pars,  on  Cont. 
285,  and  note  c,  are  referred  to  as  authority.  Upon  examination  of  the  text 
cited,  it  will  be  seen  that  the  writer  holds  this  language :  "If  the  agreement 
be  not  itself  signed,  but  a  letter,  alluding  to,  and  acknowledging  the  agree- 
ment, is  signed,  this  is  sufficient."  The  note  in  support  of  this  doctrine, 
which  we  do  not  dispute,  contains  a  reference  to  a  number  of  cases,  all  of 
which  militate  against  the  conclusion  arrived  at  by  the  counsel  for  the  appel- 
lees. The  particular  authority  in  this  note,  relied  upon  by  the  appellees,'  we 
presume,  is  Jackson  r.  Lowe,  1  Bing.  9.  There,  the  purchaser  of  a  hundred 
sacks  of  good  English  seconds  flour,  at  45  shillings  a  sack,  wrote  to  the  yen- 
dors  as  follows :  "I  hereby  giro  you  notice,  that  the  flour  you  delivered  to 
me,  in  part  performance  of  my  contract  with  you  for  one  hundred  sacks  of 
good  English  seconds  flour,  at  45  shillings  per  sack,  u  of  so  bad  a  quality  that 
I  cannot  sell  it,  or  make  it  into  saleable  bread.  The  sacks  of  flour  are  at  my 
shop,  and  you  will  send  for  them,  otherwise  I  shall  commence  an  action." 
To  this  the  vendors,  by  their  attorneys,  answered :  "Messrs.  L.  and  L.  con- 
sider they  have  performed  their  contract  with  you  as  far  as  it  has  gone,  and 
are  ready  to  complete  the  remainder ;  and,  unless  the  flour  is  paid  for  at  the 
expiration  of  one  month,  proceedings  will  be  taken  for  the  amount."  It  was 
held  that  the  jury  were  warranted  in  concluding  that  the  contract  mentioned 
in  the  vendor's  answer,  was  the  same  as  that  particularized  in  the  letter  of  the 
vendee.  In  the  same  note  (c),  we  find  the  case  of  Richards  v.  Porter,  6  Barn. 
and  Cress.-  437,  the  correspondence  in  which,  we  have  already  quoted  in  this 
brief;  and  it  is,  according  to  our  view,  a  very  apt  authority,  and  a  complete 
answer  to  the  entire  argument  of  the  counsel  for  the  appellees  on  this  ques- 
tion. The  case  of  Jackson  v.  Lowe  bears  no  resemblance,  in  its  facts,  to  the 
case  at  bar.  We  refer  the  Court,  on  this  question,  to  Brown  on  the  Statute 
of  Frauds,  H  32S  *>  833,  inclusive,  and  the  authorities  there  cited  and  com- 
mented on. 

In  view  of  the  facts  in  this  case,  the  first  instruction  given  by  the  Court,  at 
the  instance  of  the  appellees,  is  wrong.  A  delivery  of  goods  by  the  seller  to 
a  common  carrier,  is  not  a  sufficient  delivery  to  the  vendee,  to  charge  him  for 
goods  sold  and  delivered,  in  the  absence  of  a  contract  such  as  would  satisfy 
the  statute  of  frauds.  This  is  now  admitted  by  the  counsel  for  the  appellees ; 
and  we  insist  that  this  admission  is  equivalent  to  a  confession  of  error  in  this 
particular. 

The  third  and  fourth  instructions  given,  at  the  instance  of  the  appellees,  are 
also  erroneous,  as  being  irrelevant,  and  not  warranted  by  any  facts  disclosed 
in  the  evidence.  They  are  liable  to  the  further  objection,  of  taking  from  the 
jury  the  decision  of  a  question  which  should  have  been  left  to  them  to  decide. 

(2)  Counsel  for  the  appellees  argued  as  follows : 

The  appellants  contended  in  the  Court  below,  and  will,  we  presume,  insist 
here,  as  it  seems  to  be  the  only  point  in  the  case,  that  the  contract,  being  for 
the  sale  of  goods  of  over  50  dollars  in  value,  is  void  by  the  statute  of  frauds. 
1  B.  8.  p.  801,  ,  7. 

This  objection  to  the  validity  of  the  contract  is  susceptible  of  two  answers : 
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1.  At  common  law,  the  contract  would  have  been  binding,  and  the  question 
of  its  invalidity  most  depend  upon  the  law  of  Pennsylvania,  as  it  was  made 
and  to  be  performed  there,  so  far  as  any  act  of  the  appellees  waa  concerned. 
There  was  no  proof  as  to  whether  the  statute  of  29  Car.  II.  is  in  force  in  Penn- 
sylvania or  not ;  and  the  question  is,  what  will  the  Courts  of  Indiana  presume 
on  the  subject  1  We  insist  that  it  must  be  presumed,  the  contrary  not  appear- 
ing, that  the  common  law  is  in  force  in  that  state  upon  this  subject.  There  m 
an  apparent  conflict  in  the  decisions  upon  the  question  as  to  how  far  the 
Courts  will  indulge  the  presumption  of  the  common  law  being  in  force  in 
other  states ;  but  without  endeavoring  to  reconcile  them,  or  yet  to  argue  which 
class  is  the  better  authority,  we  remark  that  within  the  spirit  of  them  all  our 
position  is  correct. 

It  has  been  frequently  decided  that  the  question  of  the  statute  of  frauds  is 
one  of  evidence,  not  of  pleading.  Miller  v.  Upton,  6  Ind.  B.  63.  When  the 
evidence  was  introduced,  it  appeared  that  the  contract  was  made,  and,  so  far 
as  any  act  of  the  appellees  was  concerned,  was  to  be  performed  in  Pennsylvania. 
At  this  point,  the  appellants  object  that  the  contract,  good  at  common  law,  is 
void  by  the  statute  of  frauds.  What  statute  ?  No  statute  of  Pennsylvania  is 
proved,  and  none  of  Indiana  can  operate  there,  because  beyond  the  jurisdic- 
tion of  the  state. 

It  then  devolves  upon  the  party  setting  up  the  defense  of  invalidity,  to  make 
it  good.  Stout  v.  Wood,  1  Blackf.  71,  illustrates  our  position.  That  was  an 
action  of  slander,  for  words  spoken  in  Ohio,  which  would  have  been  actionable 
in  Indiana  by  virtue  of  our  statute,  but  which  were  not  actionable  at  common 
law,  or  shown  to  be  actionable  under  any  statute  of  Ohio.  A  judgment  for 
the  plaintiff  was  reversed  on  the  sole  ground  that  the  Courts  could  not  pre- 
sume a  statute  to  be  in  force  in  another  state  which  would  confer  a  right  of 
action  for  what  was  not  actionable  at  common  law,  although  each  statute 
would  be  identical  with  our  own.  Now,  can  the  Courts  presume  that  a  statute 
exists  in  Pennsylvania,  which  gives  a  party  a  defense  which  he  would  not  have 
at  common  law,  although  he  has  it  by  the  statute  of  this  state  ?  The  doctrine 
of  this  case  was  affirmed  in  Titus  v.  Scantling,  4  Blackf.  89,  and  Ojffutt  v.  Ear- 
lywine,  id.  460.  The  case  of  Trimble  v.  Trimble,  2  Ind.  R.  76,  is  directly  in 
point  That  was  a  bill  for  divorce  and  alimony;  and  an  answer  was  put  in 
denying  the  marriage,  which  was  alleged  to  have  taken  place  in  Virginia. 
The  Court  say :  "As  no  statute  of  Virginia  upon  the  subject  was  in  evidence 
on  the  trial  of  this  cause,  the  common  law  would  be  presumed  to  be  in  force 
there  relative  to  marriage  contracts;  and  hence,  the  marriage  in  this  case, 
which  may  be  inferred  from  the  evidence,  might  have  been  valid."  No  dis- 
tinction can  possibly  exist  between  Trimble  v.  Trimble,  and  the  case  at  bar,  so 
for  as  the  question  under  discussion  is  concerned.  To  paraphrase  the  above 
language,  it  would  read  thus :  "As  no  statute  of  Pennsylvania  upon  the  sub- 
ject was  in  evidence  on  the  trial  of  this  cause,  the  common  law  would  be  pre- 
sumed to  be  in  force  there  relative  to  contracts  of  sale ;  and  hence,  the  sale  in 
this  case,  which  may  be  inferred  from  the  evidence,  is  valid." 

It  is  true,  that  the  cases  in  8  and  9  Ind.  B.,  collected  in  $  2,  p.  477,  Perk.  Dig., 
tit.  Foreign  Law,  following  the  remarks  of  Foot,  J.,  in  Monroe  v.  Douglass, 
1  Seld.  452,  hold  that  die  lex  Jbri  furnishes,  in  all  cases,  prima  fade 'the  rule 
of  decision;  and  if  a  party  wishes  the  benefit  of  the  lex  loci  contractus,  he 
must  aver  and  prove  it;  still,  we  do  not  believe  it  to  have  been  the  intention 
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of  the  Court  to  overrule  the  earlier  cases  which  establish  the  doctrine  in  Trim- 
ble v.  Trimble. 

There  was  some  apparent  conflict  in  the  authorities,  bat  the  better  and  more  ' 
modern  opinion  seems  to  be  that  the  lex  loci  contractus  governs  in  the  case  of 
goods  ordered  in  one  state  to  be  sent  to,  and  paid  for,  in  another.  Story's 
Confl.  of  Laws,  {  285.— 16  U.  8.  Dig.  428,  {  19,  citing  HoughtaUng  v.  Ball,  19 
Mo.  B.  (4  Benn.)  84.  Snch  being  the  case,  it  seems  to  follow,  as  a  necessary 
consequence,  that  the  party  claiming  a  defense  under  the  law  of  the  contract, 
should  aver  and  prove  it. 

2.  But,  admitting  that  the  contract  was  at  first  void  by  the  statute  of  frauds, 
still  we  insist  that  mere  has  been  such  a  delivery  of  the  goods  as  to  take  the 
case  out  of  the  statute,  and  make  the  contract  valid. 

After  a  careful  examination  of  the  authorities,  we  are  led  to  the  belief  mat 
the  doctrine  of  Hart  v.  Satdey,  3  Camp.  528,  and  Dawes  v.  Peck,  8  T.  R.  880, 
where  it  is  held  that  the  delivery  of  goods  to  a  common  carrier,  without  any 
further  act  of  the  vendee,  is  a  delivery  to  the  vendee,  has  been  overruled  in 
the  cases  cited  in  Browne  on  the  Statute  of  Frauds,  H  328,  829,  and  880,  and 
m  2  Pars,  on  Cont.  327,  830.  The  current  of  authority  now  seems  to  be  that 
the  contract  is  not  completed  by  the  delivery  of  the  goods  to  a  common  car- 
rier, unless  they  have  been  received,  or  the  act  of  the  vendor  in  shipping  has 
been  recognized  and  ratified  by  the  vendee. 

We  insist,  however,  mat  in  this  case,  the  conduct  of  the  appellants  has  rati- 
fied the  contract,  and  taken  the  case  out  of  the  statute. 

A  fair  construction  of  the  appellant's  orders  as  to  shipping  is,  that  the  ap- 
pellees should  ship  by  steamboat  at  the  first  opportunity.  It  is  true,  the  wit- 
ness, Ward,  states  that  the  appellees  were  told  to  ship  by  the  first  boat;  but 
these  were  mere  general  instructions,  and  ought  not  to  be  so  construed  as  to 
lead  to  unreasonable  and  absurd  results.  Suppose  the  first  steamboat  for  the 
Wabash  river  had  been  notoriously  unseaworthy,  whereby  the  safety  of  the 
goods  would  have  been  greatly  jeopardized;  or,  suppose  the  captain  had  de- 
manded ten  times  the  customary  rates  of  freight  for  the  transportation  of  the 
glass,  would  it  be  insisted  that  the  appellees  could  have  justified  the  shipment 
of  the  glass  under  such  circumstances,  when,  perhaps,  their  waiting  a  single 
hour  would  have  afforded  an  opportunity  to  ship  on  a  standard  boat  at  ordi- 
nary prices  ?  The  evidence  shows  due  diligence  on  the  part  of  the  vendors  to 
ship  the  goods,  and  a  reasonable  compliance  with  the  vendee's  orders.  The 
bill  of  lading  was  sent  to,  and  received  by,  the  defendants,  and  for  several 
months  they  failed  to  notify  die  plaintiffs  of  their  dissent  to  the  shipment  on. 
board  the  Powell,  although  they  saw  the  Latrobe  at  the  wharf  in  Lafayette, 
early  in  April,  They  were  apprised  of  the  met  of  the  glass  being  at  Terr* 
Hduie,  where  it  was  discharged  by  the  Powell,  as  early  as  May  or  June,  and 
still  they  do  not  dissent  Finally,  on  the  16th  of  September,  they  make  in- 
quiries, and  express  a  desire  to  find  the  property;  and  although  they  refuse  to 
accept  the  draft  because  the  glass  has  not  arrived,  still  they  do  not  intimate 
that  they  are  not  liable  for  the  debt.  It  was  urged  that  these  acts  amounted 
to  nothing,  but  the  question  was  one  of  fact  properly  left  to  the  jury,  and  they 
have  found  by  their  verdict  that  the  appellants  have  ratified  the  act  of  ship- 
ment*' It  seems  that  this  should  settle  the  case.  Bushel  v.  Wheeler,  15  Q.  B. 
442,  a,  cited  in  note  u,  2  Pars,  on  Cont  829,  is  directly  in  point. 
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May  Term, 
1859.       Breedlove  v.  The  Martinsville  and  Franklin  Rail- 

Brxedlove  road  Company. 

t. 
Turn  Mar- 
tins villi,    Assumpsit  by  a  railroad  company  on  a  subscription  of  stock.    Trial  upon  the 

&c.^  ^  general  issue.  The  plaintiffs  proved  by  their  secretary  that  certain  books 
had  come  into  his  possession  from  his  predecessor,  as  books  of  the  com- 
pany, one  of  which  purported  to  contain  subscriptions  to  their  capital  stock, 
and  another,  to  contain  their  proceedings.  Certain  entries  in  these  books 
wore  admitted  in  evidence.  The  subscription-book  contained  resolutions  of 
the  directors,  fixing  the  amount  of  a  share,  the  terms,  &c  To  these,  the 
declaration  averred  that  the  defendant  placed  his  signature,  with  the  num- 
ber of  shares  he  desired.  The  resolutions  were  specially  set  forth  in  the 
declaration. 

Held,  1.  That  the  proof  of  the  identity  of  the  instrument  offered  in  evidence, 
with  that  declared  on,  was  sufficient,  if,  indeed,  such  proof  was  at  all  neces- 
sary. 

2.  That  under  the  issue,  proof  of  the  execution  of  the  instrument  was  not 
necessary. 

8.  That  under  the  decision  in  Judah  v.  The  American  Live  Stock  7ns.  Co.,  4 
Ind.  R.  333,  the  admission  of  the  extracts  from  the  books  of  the  company 
was  not  error. 

The  terms  of  payment  contained  in  the  resolutions  subscribed  were,  that  one 
dollar  be  paid  in  hand  on  each  share,  at  the  time  of  subscribing,  and  that 
10  per  cent,  on  each  share  be  paid  every  sixty  days  after  the  work  shall  be 
put  under  contract.  The  work  was  put  under  contract  in  1850;  but  there 
was  no  evidence  that  the  defendant  had  notice  of  that  fact,  nor  that  any 
call  had  been  made  for  the  payment  of  installments,  or  payment  demanded, 
though  the  declaration  alleged  such  demand.  Held,  that  such  notice  was 
not  necessary. 

Thnnday,  APPEAL  from  the  Morgan  Circuit  Court. 

Hanna,  J. — This  was  a  suit  by  the  appellees  against  the 
appellant,  on  a  subscription  of  stock.  It  was  an  action  of 
assumpsit,  and  tried  upon  the  general  issue,  under  the  old 
form  of  pleading  and  practice.  Judgment  for  the  plaintiffs. 

Upon  the  trial,  the  plaintiffs  proved  by  their  then  secre- 
tary, that  certain  books  had  come  into  his  possession  from 
his  predecessor,  as  books  of  the  company,  to-wit,  one  pur- 
•  porting  to  contain  subscriptions  to  the  capital  stock  of 
said  company,  and  one  containing  the  proceedings  thereof. 
Certain  entries  in  said  books,  offered  in  evidence,  were  ad- 
mitted over  the  objection  of  the  defendant. 

This  ruling  raises  the  first  question. 

The  subscription-book,  as  it  is  called  in  the  record,  con- 
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tained  resolutions  of  the  acting  board  of  directors,  fixing  M*7  Ten&> 
the  amount  of  a  share,  terms,  &c.  To  this,  it  is  averred,  loro. 
the  appellant,  among  others,  placed  his  signature,  with  the  Bmbbdlove 
number  of  shares  he  desired  opposite.  These  resolutions,  Ths  Mas- 
&c,  are  specially  set  forth  in  the  declaration.  The  plea  is  TIN*™LLB» 
not  verified  by  oath.  Railro'd  Co. 

If  any  proof  was  necessary  of  the  identity  of  the  instru- 
ment offered  in  evidence  with  that  declared  on,  we  think 
that  made  was  sufficient.  Proof  of  the  execution  of  the 
instrument  was  not  necessary,  under  the  issue.  R,  S.  1843, 
p.  711,  §  216. 

As  to  the  admission  of  the  extracts  from  the  record  of 
the  proceedings  of  the  board  of  directors,  in  reference  to 
the  organization  of  the  corporation,  no  objection  thereto 
has  been  pointed  out,  and,  even  if  such  evidence  was  ne- 
cessary to  the  issue,  still,  under  the  decision  in  the  case  of 
Judah  v.  TJie  American  Live  Stock  Ins,  Co.,  4  Ind.  R.  333, 
we  do  not  perceive  any  error  in  the  rulings  of  the  Court 
upon  that  point.  Wright  v.  Selby,  16  B.  Mon.  5. — Redf. 
on  Railw.  85. — Ang.  and  Ames  on  Corp.  §§  633,  635. 

Secondly.  It  is  alleged  that  the  Court  erred  in  finding 
for  the  plaintiffs  upon  the  evidence  given. 

The  evidence  is  in  the  record,  and  this  general  assign- 
ment was  sufficient,  at  the  time  it  was  made,  to  require  us 
to  look  into  that  evidence. 

The  terms  of  payment,  as  contained  in  the  resolutions 
subscribed,  were,  among  other  things,  that  "the  sum  of 
one  dollar  be  paid  in  hand  on  each  share,  at  the  time  of 
subscribing,  and  that  ten  per  cent,  on  each  share  be  paid 
every  sixty  days  after  the  work  shall  be  put  under  contract 
by  the  proper  board." 

There  was  evidence  that  said  work  was  put  under  con- 
tract "as  early  as  July,  I860;"  but  there  was  no  evidence 
of  notice  having  been  given  to  the  appellant  of  that  fact, 
nor  that  any  call  had  been  made  for  the  payment  of  install- 
ments, or  demand  of  payment  from  defendant,  although 
such  a  demand  is  specially  averred  in  the  declaration. 

The  suit  was  commenced  in  February,  1852. 
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Was  the  evidence  upon  the  part  of  the  plaintiffs  suffi- 
cient ? 

It  is  said  by  this  Court,  in  the  case  of  Ross  v.  The  La- 
fayette, Sfc,  Railroad  Co.,  6  Ind.  R.  298,  that  the  question 
of  notice  was  to  be  determined  upon  the  contract  of  sub- 
scription sued  on ;  and  in  that  case,  the  undertaking  was 
to  pay  "at  such  times  and  places  as  shall  hereafter  be 
directed  by  the  directors  of  said  company."  The  Court 
finally  concluded  that  where  the  agreement  by  the  sub- 
scribers was  "to  pay  their  subscription  at  such  times  as 
the  directors  shall  fix,  without  stipulating  for  notice,  we 
think  that  suit  may  be  maintained  without  it."  That  de- 
cision appears  to  be  cited  with  approbation  in  Redfield 
on  Railways,  p.  81,  and  followed  in  Johnson  v.  The  Craw- 
fordsvUle,  Sp.,  Railroad  Co.,  11  Ind.  R.  284. 

Per  Curiam* — The  judgment  is  affirmed  with  5  per  cent 
damages  and  costs. 

G.  G.  Dunn,  for  the  appellant. 

W.  R.  Harrison,  L.  Barbour,  and  A.  O.  Porter,  for  the 
appellees. 


Gatlino  v.  Newell  and  Another. 


Thunday, 
May  26. 


APPEAL  from  the  Montgomery  Circuit  Court. 

Hanna,  J.— Petition  for  a  Rehearing. 

An  opinion  was  pronounced  in  this  case  at  the  Novem* 
ber  term,  1857,  in  which  several  of  the  rulings  of  the  Cir- 
cuit Court,  to  which  objections  were  urged,  were  affirmed, 
and  as  to  other  rulings  they  were  reversed.    9  Ind.  R.  572. 

As  to  those  rulings  in  which,  by  that  opinion,  it  was 
decided  that  the  Circuit  Court  had  erred,  the  appellees  filed 
a  petition  for  a  rehearing.  A  rehearing  was  granted ;  and 
now,  upon  the  calling  of  the  cause  at  this  term,  the  appel- 
lees made  a  motion  to  submit  the  case  upon  the  points 
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mentioned  in  the  petition  for  a  rehearing — being  the  same   M*y  T®"0* 
ruled  against  them  in  the  above  cited  opinion.  1809, 

Pending  this  motion,  the  appellant  suggested  a  diminu-  Gatlw* 
tion  of  the  record,  in  this,  that  the  demurrer  to  the  amend-  Nswbll. 
ed  complaint  does  not  appear  in  the  record,  and,  therefore, 
moved  the  Court  to  order  a  certiorari  to  complete  the 
record;  and,  also,  that  he  have  leave  to  amend  his  assign- 
ment of  errors,  based  upon  the  decision  of  the  Court  below 
upon  that  demurrer. 

Questions  of  practice,  under  the  statutes  and  rules  of 
the  Court,  arose  upon  these  motions,  which  were  argued 
orally. 

Held,  that  the  motion  for  a  certiorari,  under  the  circum- 
stances, is  not  within  a  reasonable  time,  especially  as  no 
excuse  is  offered  for  a  failure  to  make  the  application  be- 
fore the  former  submission.    2  R.  S.  p.  164,  §  081. 

Held,  also,  that  the  question  on  the  demurrer  had  already 
been  decided,  in  this  case,  at  a  former  term,  when  it  was  in 
this  Court  (7  Ind.  R.  147) ;  and  that  the  demurrer  was  not, 
therefore,  a  necessary  part  of  the  present  record,  nor  the 
ruling  of  the  Circuit  Court  thereon  a  proper  cause  for  the 
assignment  of  error. 

Held,  further,  that,  under  the  fourth  rule  of  this  Court 
(4  Ind  R.  viL),  a  rehearing  granted  upon  a  petition,  asking 
for  such  rehearing  as  to  certain  points,  or  a  portion,  only, 
of  those  decided  in  a  cause,  limits  a  reexamination  to  the 
points  decided  and  included  in  such  petition. 

W.  Z.  Stuart  and  J.  A.  Listen,  for  the  appellant. 

&  C.  Willson,  J.  E.  McDonald,  &  Judah,  and  H.  O'Neal, 
for  the  appellees. 
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May  Term, 

1859. 

Gatlimg 

v. 
Newell. 


Gatling  v.  Newell  and  Another. 

Where  representations,  as  to  the  superiority  of  a  patented  machine,  and  the 
demand  for  it,  are  confined  to  general  statements,  or  expressions  of  opinion, 
upon  facts  equally  within  the  knowledge,  or  open  to  the  reasonable  inquiry 
of  either  party,  a  right  to  rescind  a  contract  of  purchase  of  the  patent  could 
not  arise,  as  a  matter  of  course,  because  of  the  falsity  of  such  representa- 
tions. 

Representations  touching  the  existence  of  circumstances  connected  with,  and 
the  terms  of,  contracts  at  various  places  for  the  manufacture  and  sale  of  a 
patented  machine,  are  6uch,  that  the  law  presumes  the  party  making  them 
(in  this  case  the  vendor  of  the  patent)  to  be  fully  cognizant  of  their  truth  or 
falsity;  and  such  representations  having  relation,  in  this  case,  to  the  income 
derived  from  the  machine,  and  to  private  contracts  to  which  the  other  con- 
tracting parties  (the  vendees  of  the  patent)  were  strangers,  they  were  nofr 
open,  as  a  matter  of  right,  to  their  inquiry  pending  negotiations  for  the  pur- 
chase; but  they  were,  nevertheless,  such  representations  as  they  had  a  right 
to  rely  upon. 

Semble,  that  a  complaint  may  ask  the  rescission  of  a  contract,  or,  if  that  can- 
not be  had,  damages  for  its  violation. 

The  case  between  these  parties,  reported  in  9  Ind.  R.  57S,  modified  in  this : 
that  it  gives  too  great  weight  to  the  intrinsic  value  of  the  patent,  in  deter- 
mining the  validity  of  certain  contracts  for  its  manufacture  and  6ale. 

Where  the  vendor  of  territorial  rights  in  a  patented  machine,  made  certain  re- 
presentations touching  the  present  value  of  such  rights  and  the  present  avail* 
ability  and  utility  of  the  machine;  and  in  a  complaint  for  rescission  of  the 
contract  the  vendees  allege  that  the  representations  were  false — it  was  held 
no  defense  to  say  that  now— five  years  having  elapsed — the  rights  and  the 
machine  are  of  the  full  value  and  utility  then  represented ;  and  that,  of  course, 
evidence  to  sustain  such  a  defense  would  be  inadmissible. 

The  contracts  sought  to  be  rescinded,  in  this  case,  were  made  in  1850  and  1851, 
and  had  reference  to  territorial  rights  in  Ohio,  Michigan,  and  Minnesota. 
Evidence  of  the  amount  for  which  territorial  rights  had  been  sold  in  certain 
counties  of  Illinois,  in  1856,  and  of  the  value  of  such  rights  in  Illinois  at  that 
date,  was  rejected.  Held,  that  there  was  no  error;  that  the  evidence  should 
have  been  confined  to  a  period  of  time  nearer  the  execution  of  the  contracts; 
that  evidence  upon  these  points  could  not  properly  embrace  a  period  later 
than  one  year  after  the  contracts  were  made. 

The  case  between  the  same  parties,  reported  in  7  Ind.  R.  147,  affirmed. 

If  a  rehearing  be  prayed  as  to  particular  points,  and  granted  as  asked,  it  will 
be  confined  to  those  points. 

And  if  the  opposite  party  should  desire  a  rehearing  of  any  other  points,  he 
should  petition  for  it. 


Thursday, 
May  26. 


APPEAL  from  the  Montgomery  Circuit  Court 
Hanna,  J. — This  case  was  heretofore  before  this  Court 
upon  the  pleadings  (7  Ind.  R.  147),  and  again  after  trial 
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(9  Ind.  R.572);  and  a  rehearing  having  been  petitioned  for,  M*y  Tonn> 
by  the  appellees,  and  granted,  as  to  certain  points,  we  have  __  185& 
again  considered  the  case  as  to  those  points.  Gatlikg 

In  regard  to  the  points  decided  by  the  opinion  in  9  Ind.     Nbwbll. 
R.,  against  the  rulings  of  the  Circuit  Court,  and  upon 
which  a  rehearing  was  granted,  we  have  experienced  much 
difficulty  in  coining  to  a  conclusion. 

It  will  be  remembered  that  it  was  alleged  that  certain  false 
representations  were  made,  as  to  the  superiority  of  the  pat- 
ent and  drill,  and  the  great  demand  for  the  same.  Whilst 
such  representations  were  confined  to  general  statements, 
or  expressions  of  opinion  upon  facts  equally  within  the 
.knowledge,  or  open  to  the  reasonable  inquiry  of  either 
party,  we  cannot  see  that  a  right  of  rescission  could,  as  a 
matter  of  course,  arise,  because  of  the  falsity  of  such  state- 
ments^- Oronk  v.  Cole,  10  Ind.  E.  485. 

It  is  averred  in  the  complaint,  but  denied  in  the  answer, 
that  certain  false  and  fraudulent  representations  were 
made  in  regard  to  the  existing  circumstances  connected 
with,  and  the  terms  of,  contracts  at  Chicago  and  Urbana> 
for  the  manufacture  and  sale  of  the  drilL 

These  facts  were  such  as  the  law  would  presume  the 
appellant  to  be  fully  cognizant  of;  and  having  relation  to 
the  income  derived  from  that  source,  and  to  private  con- 
tracts, in  which  the  appellees  were  not  parties,  were  not, 
in  our  opinion,  open,  as  a  matter  of  right,  to  their  inquiry, 
pending  the  negotiation  for  a  purchase,  but  were,  never- 
theless, such  representations  as  they  might  rely  upon. 

It  has  been  decided  that  a  representation  relating  to  the 
income  or  rent  of  an  estate,  does  not  fall  within  the  rule, 
that  the  seller  is  not  bound  by  representations  respecting 
the  value  of  property  sold,  because  it  is  a  matter  that  may 
be  equally  known  to  both  parties,  for  the  reason  that  the 
knowledge  of  it  may  be,  and  usually  is,  confined  to  one 
party,  and  the  other  can  be  presumed  to  ascertain  it  accu- 
rately only  from  him,  or  from  those  standing  in  a  confiden- 
tial relation  to  him.    Irving  v.  Thomas,  18  Maine  R.  424. 

In  Dobel  v.  Stevens,  the  defendant  was  in  possession  of 
a  public  house,  under  a  lease,  and  represented  to  the  plain- 
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May  Term,  tiff,  who  was  negotiating  to  purchase  the  tease,  that  the 
1859.  receipts  per  month  amounted  to  a  certain  sum,  from  vari- 
Gaixino  ous  designated  sources.  Averment  of  the  falsity  of  the 
Nbweix.  representations,  &c.  The  plaintiff  proved  that  the  represen- 
tations were  made  as  averred,  and  that  they  were  false. 
The  witness  stated,  on  the  cross-examination,  that  the 
books  of  the  defendant  were  in  the  house,  and  might  have 
been  inspected  by  the  plaintiff,  and  would  have  shown  the 
truth  as  to  certain  of  the  representations,  &c.  It  was  held 
that  if  the  vendor  gave  in  a  particular  of  his  rents,  and  the 
vendee  says  he  will  trust  him  and  inquire  no  further,  then, 
if  the  particular  be  false,  an  action  will  lie.  2  Barn,  and 
Cress.  623. 

In  the  case  at  bar,  there  was  evidence  tending  to  sustain 
the  averments  of  the  falsity  of  the  representations  concern- 
ing the  Chicago  and  Urbana  contracts.  The  judge,  sitting 
as  a  jury,  must  have  found,  before  a  decree  could  be  en- 
tered in  the  form  it  was,  annulling  contracts  following 
such  representations,  not  only  that  they  were  false  and 
fraudulent,  but  that  they  were,  by  the  appellees,  relied 
upon  as  true,  and  had  induced  them  to  make  the  contracts. 
If  these  were  the  only  questions  that  properly  arose  in  the 
case,  we  could  not,  under  repeated  decisions  of  this  Court, 
disturb  the  finding.  Bronson  v.  Hickman,  10  Ind.  R.  3. — 
2  Pars,  on  Cont.  268.  Whether  these  were  the  only  ques- 
tions (other  than  those  already  passed  upon  by  this  Court) 
involved  in  the  trial,  depends  upon  whether  the  question 
of  the  value  and  utility  of  the  patent  right  and  drill,  and 
representations  in  relation  thereto,  were  necessary  to  be 
considered  in  arriving  at  a  conclusion  as  to  the  validity  of 
the  contracts. 

Much  of  the  confusion  in  which  the  case  appears  to  have 
been  involved,  and  the  conflict  of  opinions  and  arguments 
of  counsel,  so  fervently  advanced  and  zealously  urged, 
were,  doubtless,  superinduced  by  the  form  of  pleading 
adopted,  looking  first  to  a  rescission  of  the  contracts,  or,  if 
that  could  not  be  obtained,  then  asking  damages.  But 
this  form  of  pleading  has  been,  in  effect,  approved  by  this 
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Court,  in  an  opinion  by  Judge  Stuart,  in  Colson  v.  Smith,  M»y  Term, 
9  Ind.  R.  8.  185?- 


Under  the  issues  formed  upon  this  complaint,  we  are     Gatuhg 


t. 


still  of  the  opinion  that  evidence  of  the  value  of  the  right  Nbwbix. 
and  drill  was  important  and  relevant,  if  the  question  of 
damages  was  to  be  determined,  and  perhaps,  also,  upon 
the  question  of  rescission,  though  possibly  not  to  the  extent 
indicated  in  9  Ind.  R.  upon  the  latter  point. 

It  appears  to  us  that  the  gravamen  of  the  charge  of 
fraud  arises  out  of  the  alleged  false  representations  con* 
cerning  the  Urbana  and  Chicago  contracts.  It  is  alleged 
that  the  appellant  represented  that  contracts  had  been  en- 
tered into  at  those  places  for  the  manufacture  and  sale  of 
a  great  number  of  the  drills — the  manufacturers  agreeing 
to  pay  the  appellant  a  fixed  sum  as  premium  for  each  one 
so  sold;  that  considerable  numbers  had  been  sold  under 
these  contracts,  and  the  demand  was  becoming  so  great 
that  at  least  one  manufacturer  at  Urbana,  intended  aban- 
doning all  other  business,  and  enlarging  bis  facilities  for 
the  construction  of  the  drill.  These  representations  pre- 
sented to  the  mind  a  present  and  increasing  income,  aris- 
ing from  the  patent,  without  finally  disposing  of  the  terri- 
torial rights  therein,  or  incurring  other  expenses.  We  can 
very  well  perceive  that,  instances  might  arise  in  which  aged 
or  infirm  persons,  or  others  about  to  leave  the  country  for 
a  time,  or  engage  in  some  pursuit  in  life  in  which  it  was 
not  desirable  to  be  distracted  by  pecuniary  cares,  might  be 
induced  to  invest  money  upon  such  representations  relative 
to  the  income  arising,  and  likely  to  arise,  therefrom,  with- 
out reference  to  the  intrinsic  value  of  the  patent,  or  of  the 
territorial  rights  conveyed.  In  such  instances,  we  can 
scarcely  believe  that  the  intrinsic  value  should,  in  deter- 
mining the  validity  of  the  contracts,  have  so  great  weight 
as  the  opinion  in  9  Ind.  R.  appears  to  indicate. 

If  we  are  correct  in  this,  that  each  case  must,  to  a  great 
extent,  be  determined  by  its  own  circumstances  (Chit,  on 
Cont  681. — 2  Pars.  267),  then  another  question  becomes 
more  important  than  it  might  otherwise  be  considered,  and 
that  is,  as  to  the  period  of  time  to  which  inquiry  should 
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May  Term,  be  directed  to  ascertain  not  only  the  value  of  the  territorial* 
1859.  ^1^  involved,  but  also  the  value  of  the  patent  itself.  The 
Gathno  invention  might  be  useful  and  valuable,  and  at  one  period 
Nbwbll.  of  time  might  not,  for  want  of  public  appreciation,  have 
any  marketable  or  available  price,  and  yet  five  years  later, 
it  might  be  estimated  at  a  high  rate  by  the  public,  because, 
in  the  meantime,  information  bad  been  conveyed  of  such 
utility.  If  no  information  had  been  given,  its  estimated 
value  might  remain  stationary.  It  will  at  once  occur  to 
the  mind,  that  a  man  who  should  purchase  a  territorial 
right,  when  it  was  thus,  in  fact,  of  no  available  value  in 
public  estimation  within  that  territory,  without  any  expec- 
tation or  intention  of  making  expenditures  of  time  or 
money,  or  otherwise  using  means  to  change  that  estima- 
tion, would  have  more  cause  of  complaint  if  false  repre- 
sentations should  be  made,  of  the  character  charged,  than 
he  who  should  purchase  with  the  expectation,  by  great  out- 
lays and  exertions,  to  fully  develop  its  usefulness.  If  such 
a  purchaser  should  be  driven,  by  the  circumstances  of  the 
case,  from  his  original  purpose,  and  compelled,  to  save  his 
investment,  to  spend  other  larger  sums  of  money,  much 
time  and  attention,  we  do  not  think  it  would  be  a  sufficient 
answer  to  a  charge  that  representations,  at  the  time  of  the 
contract,  as  to  value  and  present  available  profits,  were 
false — to  say,  "that  may  be  so  as  to  the  profits  of  con- 
tracts, and  may  have  been  so,  but  as  to  value,  it  is  now — 
five  years  having  elapsed — of  the  full  value  then  repre- 
sented." If  such  an  answer  should  be  held  good,  and  evi- 
dence of  that  character  suffered  to  go  to  the  jury,  it  would 
be  permitting  inventors  to  avail  themselves  of  the  capital, 
time,  and  energies  of  others,  to  an  extent  which  we  think 
is  at  war  with  the  principles  of  law  governing  somewhat 
analogous  cases,  to  which  reference  will  hereinafter  be 
made. 

As  to  a  territorial  right  in  a  particular  invention,  the 
value  of  that  right — the  general  utility  of  the  invention 
being  conceded — would  depend  much  upon  the  condition 
of  the  territory.  A  shingle  machine,  or  an  improvement 
in  a  saw-mill,  might  have  much  value  in  a  timbered  coun- 
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\ry,  and  none  in  a  prairie.     Consequently,  such  inventions  May  Term, 
would  depreciate  in  value  in  the  first-named  territory  when       1859. 
the  timber  was  exhausted.   Upon  the  location  of  a  railroad     Gatlihg 
through  a  timbered  territory,  an  inventor  of  such  improve-     Nbwell. 
ments  might  well  say,  the  right  to  that  territory  is  of  the 
value  of  1,000  dollars,  and  will,  perhaps,  sell  for  that  price. 
At  the  end  of  five  years,  after  the  timber  in  the  given  terri- 
tory had  been  exhausted,  through  the  use  of  the  improved 
machinery,  ought  the  purchaser  of  the  right  to  be  permitted 
to  make  proof  that  it  was  then  of  no  value  in  that  terri- 
tory, as  an  answer  to  a  demand  for  the  purchase-money  for 
such  right? 

We  are  not  now  combating  the  general  propositions  ad- 
vanced in  9  Ind.  R.,  but  desire  to  carefully  inquire  into  the 
correctness  of  the. application  of  the  principles  advanced, 
to  the  case  at  bar. 

A  patent  for  a  limited  time,  say  seven  years,  for  an  im- 
proved mode  of  manufacturing  wine  from  grapes,  might 
be  of  much  value  in  a  grape-growing  country;  and  yet, 
within  that  time,  it  might  not  be  of  any  great  value  in 
another  region  of  country  equally  well  adapted  to  the  cul- 
tivation of  the  grape,  for  the  reason  that,  in  the  last-named 
place,  attention  might  not  have  been  turned  to  such  pur- 
suits. Nevertheless,  ultimately  it  would,  upon  the  develop- 
ment of  that  branch  of  industry,  become  equally  valuable 
there.  But  that  might  be  after  the  expiration  of  the  pat- 
ent right. 

It  is  difficult  to  distinguish  the  difference,  in  some  re- 
spects, between  the  rights,  and  the  rules  of  law  applicable 
thereto,  of  a  lessee  of  real  estate  for  a  given  period  of 
time;  and  the  rights,  &c,  of  the  assignee  of  a  patentee  in 
designated  territory,  for  the  same  time.  In  the  one  case, 
the  landlord  assumes  to  grant  certain  exclusive  rights  for 
the  time  agreed  upon.  So,  in  the  other  instance,  the  pat- 
entee assumes  to  grant  certain  exclusive  rights,  for,  say  the 
same  length  of  time.  If  the  landlord  fails  to  comply  with 
his  contract,  adjudicated  cases  have  fixed  the  point  of  time 
to  which  attention  should  be  called,  and  evidence  directed, 
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May  Term,   in  an  attempt  to  ascertain  the  damages  to  which  the  ten-" 
1859.      ant  would  be  entitled. 


Gatliko         In  Trull  v.  Granger,  4  Seld.  115,  a  contract  was  made 


T. 


Nbwll.  in  September,  1849,  by  which  certain  premises  were  leased 
for  a  term  of  five  years,  commencing  the  next  May,  at 
which  time  possession  was  to  be  delivered,  at  an  annual 
rent  of  500  dollars.  In  May,  when  the  agreement  was  to 
have  been  performed,  the  value  of  the  premises  had  risen 
to  the  sum  of  600  dollars  per  annum.  The  landlord  failed 
to  deliver  possession.  In  a  suit  by  the  lessee  against  the 
lessor  for  such  breach,  the  plaintiff  had  a  verdict  for  415 
dollars,  99  cents.  The  Court  of  Appeals  say:  "The  rule 
of  damages  adopted  in  this  case  was  correct.  *  *  The 
difference  between  the  yearly  value  of  the  premises  and 
the  rent,  was  the  true  measure  of  damages."  In  that  case, 
it  will  be  noticed  that  the  yearly  value  of  the  premises  had 
advanced  100  dollars,  from  September  until  May  following, 
assuming  the  price  agreed  upon  to  have  been  the  reasona- 
ble value  at, the  time  of  the  contract  At  the  same  rate 
of  increase  for  every  eight  months,  until  the  expiration  of 
the  five  years,  the  sum  would  be  much  more  than  the 
amount  of  thfe  verdict  There  is  no  indication  that  any 
attempt  was  made  to  claim  the  increase,  if  there  was  any, 
of  the  annual  value  of  the  premises  after  the  breach  of  the 
contract,  although  some  time  had  elapsed  before  trial. 
The  language  of  the  Court  would  preclude  the  idea  that 
such  a  proposition,  if  made,  could  have  been  entertained. 
The  judgment  was  for  the  difference  between  the  price 
agreed  upon  and  the  yearly  value  at  the  time  of  the  breach 
of  the  contract,  deducting  interest. 

Under  the  acts  of  congress  of  1830  and  1834,  preemp- 
tion rights  were  granted  to  certain  settlers,  to  be  located 
any  place  in  the  land  district,  &c,  and  were  called  floats. 
In  an  action  on  an  agreement  by  which  two  eighty-acre 
floats  were  to  be  transferred  at  a  fixed  price;  this  Court 
held  that  the  measure  of  damages  was  the  value  of  the 
article  at  the  time  of  the  breach,  and  not  "the  advance  or 
advantage  to  be  derived  from  land  reasonably  well  located 
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aa  a  float  of  preemption  in  the  land  district,"  or  damages   M*y  Term, 
for  the  fancied  goodness  of  the  bargain  which  was  lost       1869. 
Ward  v.  Burr,  6  Blackf.  116.  Gating 

It  is  also  a  well  known  principle  of  law,  that  the  mea-  Nxwell. 
sure  of  damages  for  the  breach  of  an  executory  contract 
for  the  delivery  of  a  specific  article  of  personal  property, 
at  a  fixed  time  and  place,  is  regulated  by  the  difference  be- 
tween the  contract  price  and  the  market  value  of  such 
articles,  at  such  time  and  place.  Hopkins  v.  Lee,  6  Wheat 
109, 118.— Dana  v.  Fiedler,  2  Kern.  M.—McKnight  v.  Dun- 
lop,  1  Seld.  637. — Clark  v.  Moore,  3  Mich.  R.  56. — Barnard 
v.  Conger,  6  McLean,  497. — Rawdon  v.  Barton,  4  Texas 
R.  289.— Smith  v.  Dunlop,  12  111.  R.  184<—  Cannon  v.  Hoi- 
son,  2  Iowa  R.  101.— Van  Vleet  v.  Adair,  1  Blackf.  346.— Id. 
296.-4  id.  WO.— Lucas  v.  Beaton,  1  Ind.  R.  264.— 10  id. 
20.— 2  Greenl.  Ev.  272. 

So  in  actions  for  the  breach  of  special  agreements  or 
contracts,  for  the  construction  of  public  works,  it  has  been 
held  that,  although  profits  upon  such  contracts  may  be  re- 
covered to  a  certain  limit,  yet  such  profits  must  be  calcu- 
lated and  based  upon  the  difference  between  the  contract 
price,  and  the  price  at  which  the  performance  of  the  work 
could  be  procured,  at  the  time  of  the  breach.  The  Phila- 
delphia, Sfc.,  v.  Howard,  13  How.  387.— Story  v.  The  New 
York,  fa  2  Seld.  85,—Seatan  v.  The  Second,  fa,  3  La.  R. 
45. — Cunningham  v.  Dorsey,  6  CaL  R.  19. — Masterton  v. 
The  Mayor,  Sfcn  7  Hill.  62.  In  the  latter  case,  the  plain- 
tiffs, at  the  time  of  the  breach  of  the  contract,  had  near 
five  years  to  complete  it;  and  yet  the  Court  instructed  the 
jury  that,  "  In  fixing  the  damages  to  be  allowed  the  plain- 
tiffs, the  jury  are  to  take  things  as  they  were  at  the  time 
the  work  was  suspended,  and  not  allow  for  any  increased 
benefits  they  would  have  received  from  the  subsequent  fall 
of  wages,  or  subsequent  circumstances."  But  even  to  that 
extent,  the  correctness  of  the  measure  of  damages  adopted, 
in  this  class  of  cases,  appears  to  be  incidentally  doubted 
by  our  own  Court  Jones  v.  VanPatten,  3  Ind.  R.  107. 
In  that  case  it  is  also  decided,  in  effect,  that  in  actions  for 
breach  of  ordinary  contracts  between  individuals,  the  mea- 
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Mav  Term,   sure  of  damages  is  not  the  price  stipulated  to  be  paid  on 
_____  f-U  performance,  but  the  actual  injury  sustained  in  conse- 
Gatlino     quence  of  the  defendant's  default;  and  that  the  sum  which 
Newjbll.     ought  to  be  recovered  is  what  would  make  the  plaintiff 
reasonably  whole  at  the  time  of  the  breach,  all  the  circum- 
stances of  the  case  being  considered. 

These  cases  are  cited  as  being,  in  our  opinion,  based 
upon  principles  somewhat  analogous  to  those  that  should 
govern  in  arriving  at  a  conclusion  as  to  the  correctness  of 
the  rulings  now  under  consideration  in  the  case  at  bar. 

Without  stopping  to  critically  examine  and  nicely  weigh 
the  facts  and  circumstances  of  this  case,  to  ascertain  whe- 
ther the  question  of  the  value  of  the  patent  and  of  the  ter- 
ritorial rights,  was  one  necessarily  to  be  considered  by  the 
Court,  to  the  extent  indicated  in  9  Ind.  R.,  in  determining 
upon  the  prayer  for  a  rescission  of  the  contracts,  we  are  of 
opinion  that,  even  if  evidence  should  have  been  heard  upon 
that  question,  that  offered  and  rejected  was  not  admissible. 
The  contracts  sought  to  be  rescinded  were  entered  into  in 
November,  1850,  and  February,  1861,  and  had  reference  to 
territorial  rights  in  Ohio,  Michigan,  and  Minnesota*  The 
evidence  offered  and  rejected,  was  as  to  the  amount  for 
which  territorial  rights  had  been  sold  in  certain  counties 
in  Illinois  in  1856,  and  also  as  to  the  value  of  the  right  in 
Illinois  at  the  latter  date.  Such  evidence  should  have 
been  confined  to  a  period  of  time  nearer  the  execution  of 
the  contracts.  The  Circuit  Court  permitted  proof  upon 
those  points,  up  to,  and  for  a  year  after  the  time  the  con- 
tracts were  made.  We  think  this  was  as  much  as  the  ap- 
pellant could  ask — as  extended  a  margin  as  he  could  right- 
fully claim  to  make  proof  in;  and  much  more  so  than  has 
been,  by  other  Courts,  permitted  in  the  several  classes  of 
cases  above  cited. 

Perkins,  J. — I  take  no  part  in  the  decision  of  this  cause 
upon  the  present  (its  third)  examination  here;  and  I  should 
not  have  said  a  word  at  this  time  in  reference  to  it,  did  not 
some  remarks  of  counsel,  in  their  argument  upon  its  pre- 
sent submission,  render  it  imperative,  considering  the  part 
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heretofore  taken  by  me  in  the  case,  and  the  subsequent   M*y  Term, 
change  in  the  bench,  that  I  should  briefly  review  its  past       1™***' 
history.  Gatlikg 

The  remarks  of  counsel  spoken  of  relate  to —  Nbwbll. 

1*  The  decision  reported  in  7  Ind.  R.  147. 

2.  The  construction  of  the  4th  rule  of  this  Court. 

It  is  said  the  decision  in  7  Ind.  R.  was  out  of  time  and 
wrong  in  law. 

The  case  was  in  chancery,  instituted  to  obtain  the  re- 
scission of  a  contract  and  damages.  The  bill  was  demur* 
red  to,  and  the  demurrer  sustained  so  far  as  the  application 
for  rescission  was  concerned.  Other  rulings,  also,  were 
made.  An  appeal  was  taken  from  those  rulings  to  this 
Court.  Both  parties  assigned  errors,  filed  briefs,  and  asked 
a  decision  of  this  Court  upon  those  rulings.  They  did  not 
object  to  the  jurisdiction.  The  Court  considered  the  case, 
and  decided,  besides  other  questions  of  practice,  these  two 
material  points : 

1.  That  the  appeal  was  prematurely  brought,  as  the  final 
judgment  in  the  cause  had  not  been  rendered. 

2.  That  the  bill,  upon  its  face,  made  a  case  for  rescis- 
sion. 

The  Court  had  jurisdiction  of  the  cause.  The  appea 
came  to  it  in  the  usual  form  from  the  Court  below;  and 
no  motion  was  made  to  dismiss  it.  It  was  submitted  by 
both  parties.  The  Court  had  jurisdiction,  necessarily,  to 
entertain  it  so  far  as  to  determine  the  question  whether  the 
judgment  below,  appealed  from,  was  such  a  judgment,  as 
could,  at  the  then  stage  of  the  case,  be  reviewed  on  ap- 
peal ;  and,  being  legally  in  possession  of  the  case  for  that 
purpose,  it  was,  it  strikes  me,  a  less  departure  from  pro- 
priety in  the  Court,  to  express,  at  the  solicitation  of  both 
parties,  an  opinion  upon  a  further  point  argued,  than  it  is 
in  one  of  those  parties  now  to  assail  the  Court  for  having 
complied  with  the  request. 

And  was  that  decision  wrong  in  law  ? 

The  bill  charged  that  the  contract  sought  to  be  rescind- 
ed was  obtained  by  fraudulent  representations  which  the 
plaintiffs  believed  to  be  true,  relied  upon  as  so,  and  that 
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May  Term,  they  were  induced  to  enter  into  the  contract  by  tbera. 
1859.  They  were  representations  upon  which  the  purchasers  had 
Gatuho  a  right  to  rely.  Were  any  of  those  representations  of  such 
Nswbll.  &  character  as,  being  fraudulent,  vitiated  the  contract? 
Was  any  one  of  them  such  ?  Did  any  one  of  them  go  to 
a  fact  constituting  a  material  part  of  the  consideration  of 
the  contract?  One  of  the  representations  charged  in  the 
(  bill  was  that  he,  Gailing,  had  a  contract  with  Minturn,  Al- 

len 4*  Co.,  in  Champaign  county,  Ohio,  a  county  included 
in  the  sale  of  the  patent  right  in  question  to  Newell  and 
Beach,  together  with  the  benefit  of  said  contract,  by  which 
contract  said  Minturn,  Allen  Sf  Co.  were  to  manufacture 
drills  for  the  supply  of  that  section  of  country,  and  were 
to  pay  to  Galling,  and  thenceforth  to  his  assignees,  Newell 
and  Beach,  10  dollars  for  each  drill  sold ;  that  they  bad  al- 
ready paid  300  dollars,  pursuant  to  the  contract,  for  drills 
sold;  that  they  were  unable  to  supply  the  demand,  so  great 
was  it,  for  the  drill,  and  were  about  to  enlarge  their  estab- 
lishment, &&,  to  enable  them  to  do  it  Now,  were  not 
these  facts  going  to  a  material  part  of  the  consideration? 
Here  was  the  sale,  by  representation,  to  -the  purchasers  of 
the  patent,  of  a  valuable  income  from  the  very  day  of  pur- 
chase. Yet,  the  bill  averred  that  the  representation  was 
utterly  false.  I  have  no  hesitation  in  now  saying  that  the 
decision  of  this  Court  upon  that  bill  was  right  Whether 
such  representations  were  made,  whether  they  were  relied 
on,  or  had  been  waived,  &c,  were  questions  to  come  up 
afterwards  upon  a  trial. 

Next  as  to  the  construction  of  the  4th  rule  of  the  Su- 
preme Court     That  rule  reads : 

"Rehearings  must  be  applied  for  during  the  term  in 
which  the  decision  is  made,  and  by  petition  in  writing, 
setting  forth  the  causes  for  which  the  judgment  or  decree 
is  supposed  to  be  erroneous.  The  Court  will  consider  the 
petition  without  argument  and  direct  the  rehearing,  if 
granted,  to  one  or  more  points,  as  the  case  may 'require." 

In  this  case,  the  petition  asked  for  a  rehearing  upon  two 
points,  setting  forth  causes  as  to  those  points,  and  no  more. 
The  Court  granted  the  rehearing  as  to  those  points,  and 
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what  more  could  it,  consistently  with  the  rule,  upon  such  May  Tenn, 
a  petition,  have  done  ?     Yet,  in  thus  acting,  the  Court  is       1859. 
charged  with  adopting  a  "new  reading"  of  this  rule.    But     Gatmwo 
the  Court  might  ask  the  counsel  to  cite  a  case  where,     Nswsu* 
upon  a  petition  for  a  rehearing  upon  given  points,  any 
other  reading  was  adopted.     No  6uch  citation  has  been 
furnished. 

The  Court  decided  to  grant  the  rehearing  in  accordance 
with  the  prayer  of  the  petition.  This  was  proper;  but 
that  act  did  not  determine  the  question  as  to  the  legal 
effect  of  the  grant.  And  it  seems  to  be  the  rule  in  chan- 
cery practice,  in  which  alone  rehearings  are  granted  in 
England,  that  a  rehearing  as  to  particular  points,  granted 
upon  the  application  of  one  party,  opens  up  the  whole 
case  for  argument  to  the  opposite  party,  so  far  as  anything 
in  it  might  influence  action  upon  the  points  on  which  a 
rehearing  is  asked.  Cansequa  v.  Fanning,  3  Johns.  Ch. 
394.— Dale  v.  Roosevelt,  6  id  255.-3  Dan.  Ch.  Pr.  (Perk, 
ed.)  1632.  To  this  rule,  counsel  have  conformed  in  their 
argument  of  this  cause.  By  the  English  practice,  new 
trials  are  granted  at  law,  and  rearguments  in  Courts  of 
error;  but  we  have  met  with  no  case  where  a  rehearing 
was  granted  after  final  decision  in  a  Court  of  error  and 
appeals  at  law.  They  are  common  in  chancery,  and  are 
analogous  to  new  trials  at  law.  For  good  reasons,  with- 
out doubt,  they  have  been  incorporated  into  the  practice 
of  the  Supreme  Court  in  this  state,  as  applicable  to  cases 
both  at  law  and  in  chancery.  But  the  practice  in  granting 
them,  in  this  Court,  is  governed  by  our  statute,  and  the 
rule  of  the  Court.  By  them,  either  party  may  petition  for 
such  rehearing  at  any  time  within  sixty  days  from  the  first 
decision.  The  rehearing  may  be  applied  for  as  to  the 
whole  case,  or  particular  points.  The  cause  remains  un- 
certified for  the  period  named.  Hence,  both  parties  must 
take  notice  of  petitions ;  and  if  the  filing  of  a  petition  by 
one  should  render  it  expedient  for  a  petition,  also,  by  the 
other,  he  must  file  it,  if  he  wishes  alleged  errors  as  against 
himself  considered.  Such  we  consider  the  better  practice- 
in  the  Supreme  Court  under  the  rule. 
Vol.  XIL— 9 
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May  Term,       per  Curiam. — The  judgment  is  affirmed  with  1  per  cent. 
loS9«      damages  and  costs. 

Gatlixo         W.  Z.  Stuart  and  J.  A.  Listen,  for  the  appellant  (1). 
Niwiu,.         S.  C.  WiUson,  J.  E.  McDonald,  S.  Judah,  and  H.  O'Neal, 
for  the  appellees  (2). 

(1)  Mr.  Stuart  made  the  following  argument: 

The  points  to  which  the  present  submission  is  confined  are  those  arising  on 
the  fourth  and  fifth  bills  of  exceptions  taken  during  the  progress  of  the  trial 
below. 

The  other  points  raised  in  the  cause,  and  determined  when  heretofore  sub- 
mitted, the  Court  has  decided  to  be  closed.  That  decision,  if  it  was  rightly 
apprehended,  is,  that  a  rehearing  U  granted  only  to  the  party  petitioning  for  it, 
and  then  only  as  to  the  points  specifically  made  in  the  petition,  or  as  to  some 
one  or  more  of  them ;  and  that  the  word  "case,"  as  used  in  the  fourth  rule, 
means  the  case  made  in  the  petition  for  a  rehearing,  not  the  ''case"  as  origin- 
ally presented  on  the  first  submission.  All  other  points  made  and  determined 
on  the  original  submission,  to  which  no  petition  for  a  rehearing  was  addressed 
in  proper  time  by  either  party,  the  Court  regard  as  definitely  settled. 

The  application  of  this  novel  construction  of  the  rule  has  operated  with 
extreme  hardship  upon  the  appellant.  It  is  believed  that  this  has  not  hitherto 
been  the  practice  of  the  Court.  It  is  believed  that  in  the  few  instances  in 
which  a  rehearing  has  been  granted,  it  operated  like  a  new  trial  to  open  the 
whole  case. 

Still  we  are  not  understood  as  complaining  of  the  rule.  As  to  all  such 
rules  of  practice  it  is  not  very  material  what  they  are,  so  that  their  application 
be  uniform.  All  that  the  profession  can  ask  is,  that  the  practice  which  has 
grown  up  for  forty  years  under  the  rules  shall  be  adhered  to  as  a  proper  expo- 
sition; and  that  all  new  readings  of  old  rules,  or  any  modifications  of  them, 
should  be  promulgated  before  they  are  applied. 

The  effect  of  the  decision  alluded  to  on  Gatlin<fs  case  is,  that  because  he  did 
not  petition  for  a  rehearing  on  the  points  decided  against  him  within  sixty 
days,  he  is  therefore  concluded  as  to  those  points,  though  a  rehearing  was 
granted  to  the  opposite  party. 

We  may  be  permitted  respectfully  to  suggest,  that  for  a  party  in  whose 
favor  a  case  had  been  reversed  to  petition  for  a  rehearing,  would  look  a  little 
awkward.  Would  not  such  a  petition  seem  like  an  attempt  to  trifle  with  the 
time  and  patience  of  the  Court  ?  This  Court  has  never  listened  with  much 
indulgence  to  a  petition  for  a  rehearing  in  any  case — not  even  when  preferred 
by  the  party  against  whom  the  case  was  decided.  There  must  be  a  remark- 
able change  in  the  judicial  mind,  if  this  Court  would  look  complacently  on  a 
petition  for  a  rehearing  from  the  party  in  whose  favor  the  case  had  been  re- 
versed. Such  petitions  are  always  felt  to  be  an  imputation  on  the  care,  dili- 
gence, and  learning  of  the  Court  As  such  they  were  regarded  in  The  State 
v.  The  Vtncennes  University,  5  Ind.  R.  77;  Greencastle  Township  v.  Black,  id. 
557,  and  many  others  which  might  be  cited.  In  many  of  these  cases,  accord- 
ingly, the  petitioner,  though  he  was  the  party  against  whom  the  decision  was 
made,  was  yet  handled  without  gloves  for  his  presumption. 
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Bat  if  such  is  the  rale,  so  be  it.  The  construction  given  to-day  against  us, 
may  serve  our  tarn  to-morrow. 

It  is  presumed  that  if  there  were  other  points  made  on  the  former  submis- 
sions, bat  not  passed  upon  by  the  Court  in  either  of  the  decisions  reported  in 
7  Ind.  R.  147,  or  9  Ind.  R.  572,  these  points  thus  undetermined  must  also  re- 
main open  questions  under  this  submission. 

The  burden  of  the  fourth  and  fifth  bills  of  exceptions  is,  the  error  of  the 
Court  below  in  excluding  certain  evidence.  To  understand  the  application 
and  force  of  the  excluded  evidence,  it  will  be  necessary  to  keep  in  mind  what 
was  to  be  tried.    To  this  end  let  us  inquire  briefly : 

1.  WhatVere  the  issues  joined  between  the  parties  ? 

2.  What  did  the  trial  by  the  Court  embrace?   Was  it  one  or  all  these  issues? 

3.  Was  the  rejected  evidence  pertinent  and  relevant  to  any  one  or  more  of 
these  issues  ? 

If  the  evidence  rejected  was  pertinent  and  relevant  to  any  one  of  these 
issues,  then  we  take  it  to  be  clear  that  the  Court  below  erred  in  rejecting  it; 
and  that  the  former  decision  of  this  Court,  reported  in  9  Ind.  R.  572,  reversing 
the  case  for  that  cause,  should  be  adhered  to. 

Ifcis  believed  that  the  answers  to  those  inquiries  will  substantially  embrace 
every  matter  in  controversy,  and  every  collateral  consideration  properly  con- 
nected with  the  case  under  this  submission,  as  limited  by  the  Court. 

Before  proceeding  to  the  examination  of  the  inquiries  suggested,  a  few 
tilings  may  be  pertinently  premised. 

1.  The  decision  in  9  Ind.  R.  reversing  this  case,  was  the  unanimous  opinion 
of  the  Court,  as  then  constituted,  as  to  the  point  on  which  it  was  reversed. 
Were  the  Court  now  constituted  as  it  then  was,  it  would  not  be  necessary,  nor 
perhaps  proper,  to  allude  to  the  case  in  detail,  either  as  to  law  or  fact.  In 
such  case,  the  discussion  might  properly  be  limited  to  the  specified  bills  of  ex- 
ceptions. 

As  the  Court  is  now  constituted,  it  is  different.  The  new  judges  cannot  be 
expected  to  fully  appreciate  these  isolated  points,  without  carefully  consider- 
ing the  whole  case,  and  the  relations  of  the  open  questions  to  those  that  are 
closed.  In  other  words,  in  granting  the  rehearing,  the  new  judges  have  as- 
sumed the  task  of  making  themselves  fully  masters  of  the  allegations  and 
proofs.    This,  it  is  not  doubted,  they  will  do. 

2.  It  is  further  suggested  that  in  trials  by  the  Court,  a  wider  range  is  usu- 
ally indulged  in  the  admission  of  evidence  than  in  trials  by  jury.  And  the 
reason  is  obvious.  After  the  case  is  all  heard,  the  single  mind  of  the  Court, 
trained  to  such  inquiries,  can  more  easily  separate  the  relevant  from  the  irre- 
levant evidence,  than  can  the  varied  and  clashing  views  of  twelve  jurymen, 
unused  to  the  application  of  legal  principles.  Hence,  as  to  the  admission  of 
evidence  to  a  Court  or  to  a  jury,  there  is  an  obvious  and  just  distinction. 
The  ono  can  separate  the  wheat  from  the  chaff;  the  other  cannot.  In  trials  by 
the  Court,  it  is,  therefore,  quite  immaterial  what  evidence  is  adduced ;  and  it 
is  usually  so  treated  in  practice.  The  Court  briefly  says,  we  will  hear  the  evi- 
dence and  determine  its  relevancy  hereafter. 

Bat  the  same  considerations  do  not  apply  to  the  exclusion  of  evidence.  If 
evidence  is  excluded,  it  has,  of  course,  no  effect  on  the  mind  of  the  jury,  or 
of  the  Court  sitting  as  a  jury.  The  theory  is,  mat  the  one  mind  or  the  twelve 
minds  pass  only  upon  what  is  judicially  submitted  to  them  as  evidence.    The 
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excluded  evidence  is  entirely  tart  light  of  However  pertinent  or  important  it 
may,  in  fact,  be,  or  however  improperly  or  unjustly  excluded,  it  still  has  no 
influence  whatever  on  the  decision. 

Hence,  as  to  material  evidence  which  is  excluded,  it  can  make  no  diffeience 
whether  the  Court  excludes  it  from  the  jury,  or  from  itself  sitting  as  a  jury. 
It  is  equally  error— equally  prejudicial  to  the  party  against  whom  the  exclu- 
sion is  made. 

3.  Xn  the  third  place,  it  may  be  further  suggested,  that  this  case  has  had  a 
singular  judicial  history. 

When  it  first  came  to  this  Court,  it  may  he  said  to  have  come  in  at  the  back 
door.  It  is  reported  in  7  Ind.  R.  147.  It  will  be  seen  that,  according  to  the 
rules  and  established  practice  of  the  Court,  it  was  not  entitled  to  any  consid- 
eration. It  was  not  judicially  before  the  Supreme  Court.  There  was- no  final 
judgment  from  which  an  appeal  would  lie.  Repeatedly— nay,  it  may  be  bet- 
ter stated  invariably— had  cases  been  dismissed  which  were  thus  prematurely 
brought  to  this  Court.  The  judgment  appealed  from  was  a  mere  judgment 
on  demurrer  as  to  the  sufficiency  of  a  part  of  the  complaint  It  did  not  de- 
cide the  whole  case.  The  complaint  was  held  insufficient  for  a  rescission,  but 
sufficient  for  the  recovery  of  damages.  On  this  last  branch  of  the  case.  $ere 
was  no  issue,  trial,  or  judgment  whatever.  Hence,  there  was  no  final  judg- 
ment ;  and  from  such  only  an  appeal  lies  to  this  Court.  9  R.  8.  p.  158.  The 
jurisdiction  of  the  Supreme  Court  is  wholly  statutory ;  and  where  jurisdiction 
is  not  expressly  given,  it  is  not  possessed.  The  principle  has  been  repeatedly 
recognized  in  this  Court,  in  the  following  among  other  cases :  Chandler  v. 
Swisher,  9  Ind.  R.  122;  Bradley  v.  Beam,  4  id.  186;  Fobes  v.  Martin,  5  id. 
459;  Branham  v.  The  Fort  Wayne,  frc.,  Railroad  Co.,  7  id.  594;  Skroyer  v. 
Lawrence,  9  id.  899 ;  French  v.  Lighfy,  id.  475. 

Even  in  this  very  case,  in  7  Ind.  R.  supra,  the  Court  say :  "The  cause  has 
not  been  brought  to  a  final  hearing  on  the  merits,  but  only  to  the  point  where 
the  Court  below  ruled  that  the  plaintiff  could  not  have  a  rescission."  And 
again :— "  The  cause  is  not  at  present  properly  before  us,  and  ought  not  to  be 
here." 

Yet  it  was,  with  great  reluctance  on  the  part  of  the  Court,  considered  and 
sent  back  reversed.  The  argument  tenaciously  urged  for  that  course  was, 
that  the  appellees  only  wanted  a  fair  trial  on  the  merits. 

This  reversal  was  clearly  a  gross  departure  from  both  principle  and  practice, 
to  the  prejudice  of  the  appellant. 

Judge  Bryant,  trammelled  by  that  decision  of  the  Supreme  Court,  re- 
scinded the  contract ;  and  on  appeal  by  Gatling,  this  Court  say,  "Judge  Bbt- 
aht'b  decision  on  the  evidence  is  conclusive.  We  will  not  disturb  the  finding 
on  the  &cts." 

But  the  lower  Court  excluded  certain  evidence  which  should  have  been  ad- 
mitted. For  that  error  the  case  is  reversed.  The  appellees  petition  for  and 
obtain  a  rehearing.  The  appellant  objects,  but  mils  to  file  a  formal  petition 
for  a  rehearing  in  sixty  days.  This,  the  Court  holds,  concludes  the  appellant 
on  the  points  decided  against  him— thus  holding  the  latter  to  the  strictest  rules 
of  the  legal  game. 

We  do  not  complain  of  this.  Yet,  as  the  appellees  had  brought  their  case 
here,  in  the  first  instance,  "out  of  time  and  out  of  tune,"  without  a  shadow  of 
jurisdiction  in  this  Court,  and  had  an  opinion  in  their  favor,  it  would  seem  but 
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fair  and  equitable,  and,  as  some  members  of  the  Court  understood  tt  at  the 
time,  thai  faey  should  have  been  put  upon  terms-— that  they  should  take  their 
rehearing  as  to  the  whole  ease.  That  their  good  luck  was  accidental,  as  it  un- 
doubtedly was,  renders  it  no  less  prejudicial  and  ruinous  to  the  appellant. 
For  the  point  on  which  the  case  was  reversed  against  the  appellees  was  by  no 
means  the  strongest  point  made  by  the  appellant  against  the  judgment  below. 
There  are  other  points  which,  if  an  unbroken  chain  of  authority  means  any- 
thing, or  is  anything,  ought  to  have  settled  the  appellees'  case  against  them  to 
all  eternity.  To  some  of  these  points,  it  will  be  our  duty  to  presently  call  the 
attention  of  the  Court — stating  the  purpose  for  doing  so  at  the  outset 

Perhaps  the  point  on  rehearing  may  be  plausibly  decided  either  way.  And, 
as  Burn*  says  of  the  pulpit,  perhaps  even  that  error  might  be  nailed  with  a 
legal  text  seeming  to  support  it.  In  that  event,  the  appellant  would  stand,  at 
the  end  of  the  game,  beaten  on  one  of  the  plainest  cases,  both  as  to  law, 
equity,  and  fret,  which  ever  came  before  a  Court. 

********* 

4.  In  the  fourth  place,  it  may  be  further  suggested  that  this  case  has  a  sin- 
gular history  as  developed  in  the  record.  Almost  all  that  the  appellant  could 
ask  is,  that  the  judges  who  granted  the  rehearing  should  carefully  read  the 
record.  That  record,  on  the  very  first  blush,  discloses  a  history  conclusive 
against  the  appellees. 

The  parties  to  the  contract  rank  high  in  the  community  in  position,  attain- 
ments,  and  varied  experience.  It  is  not  easy  to  conceive  how  such  parties 
could  possibly  practice  any  species  of  fraud  upon  each  other,  about  so  simple  a 
machine  as  a  wheat-drill.  The  appellees  would  scarcely  concede  their  inferi- 
ority to  the  appellant  in  point  of  intellect  and  general  information.  Yet  their 
whole  complaint  is  an  elaborate  asseveration  of  the  appellant's  superiority 
over  them,  and  their  own  ignorance,  alike  of  the  simplest  machinery,  and  of 
the  general  topography  of  the  adjoining  states. 

It  is  quite  easy  to  see  how  an  unsophisticated  farmer,  fixed  like  a  plant  to 
his  farm,  might  be  circumvented.  It  is  quite  possible  to  conceive  how  a 
plausible  man  of  the  world  might  play  on  his  ignorance,  and  fan  his  cupidity, 
with  improvident  and  even  ruinous  contracts.  Such  things  are  not  uncom- 
mon. But  how  die  appellant  could  prevail  over  men  of  the  age,  experience, 
and  shrewdness  of  the  appellees,  about  the  qualities  of  a  machine  so  simple  in 
its  construction,  and  so  open  to  the  observation  of  the  most  ordinary  capacity, 
is  something  quite  beyond  comprehension.  The  very  intimation  of  such  a 
thing  seems  more  like  a  hoax  than  a  reality. 

What !  Did  not  the  appellees  see  the  machine  they  were  buying  1  and  could 
they  not  judge  of  its  adaptation  to  the  culture  of  wheat  In  this  or  that  local- 
ity, as  well  as  the  appellant?  It  would  be  amusing  to  hear  these  gentlemen 
explain  by  what  magic  the  appellant  persuaded  and  convinced  them  fraudu- 
lently of  a  fixed  fact,  as  well  known  to  them,  or  which  ought  to  have  been  as 
well  known  to  them,  as  to  him — viz.,  that  Michigan  was  a  wheat-growing 
country.    ***** 

Had  these  gentlemen  sued  the  appellant  for  seducing  two  eminent  members 
of  the  bar  from  the  practice  of  the  law  into  the  devious  paths  of  patent-right 
peddling,  for  which  they  had  no  capacity,  their  right  to  recover  could  be 
scarcely  controverted. 

If  the  first  blush  of  the  thing  is  thus  preposterous,  the  details  are  equally  so. 
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It  is  not  proposed  to  enter  on  the  evidence,  but  only  to  exhibit  a  few  dates, 
whose  "mute  dumb  mouths"  speak  volumes  of  the  time,  opportunity,  know- 
ledge, and  means  of  knowledge,  of  what  they  were  buying,  possessed  by  the 
appellees.  We  respectfully  invite  the  particular  attention  of  the  Court  to 
these  dates. 

In  September,  1850,  Beach  bought  four  counties  in  Ohio, 
'  November  20,  1850.— Newell  and  Beach  (Peadee  a  silent  partner)  purchased 
the  right  to  Michigan  and  Minnesota. 

November  SO,  1850. — The  former  deed  to  Beach  was  canceled,  and  the  four 
counties  he  had  purchased  on  individual  account  were  embraced  in  the  same 
deed  with  Michigan  and  Minnesota. 

December,  I860.— -Beach  and  Peadee  visited  these  four  counties  in  Ohio,  and 
that  state  generally. 

December,  1850. — They  procured  in  Ohio  a  large  number  of  certificates  from 
the  farmers  who  had  used  the  drill,  in  favor  of  its  utility  and  value. 

December,  1850. — Beach  and  Peadee  had  a  power  of  attorney  from  Gatling 
to  sell  territory  in  Ohio. 

December,  1850.— P«wfee,  with  the  knowledge  of  Beach,  sold  Preble  county 
for  150  dollars. 

January,  1851. — After  an  absence  of  four  weeks,  they  returned  to  Indiana. 

February  5, 1851. — Beach  and  Newell  made  the  second  purchase  of  twenty- 
eight  counties  in  Ohio  for  3,000  dollars. 

April  17, 1851. — They  went  to  Urbana,  Ohio,  examined  the  Minium,  Allen  4r 
Co.  contract  for  themselves,  and  indorsed  thereon  as  follows,  viz. :  "Having 
purchased  the  territory  for  which  the  within  contract  was  made,  we  do  hereby 
agree  to  conform  to  its  terms.    Newell  and  Beach." 

March  5,  1851.— Newell  and  Beach  wrote  to  their  agent,  Nelson,  saying  that 
GaiUng  had  shown  them  a  copy  of  the  Minium,  Allen  fr  Co.  contract,  by 
which  Minium,  Allen  fr  Co.  were  to  pay  10  per  cent  premium  on  each  drill. 

In  March,  1851,  and  also  in  April,  1851,  Newell  and  Beach  knew  precisely 
the  terms  of  the  Mintum,  Aden  fr  Co.  contract. 

May,  1851.— BeacA  went  to  Michigan  on  the  business  of  the  drill,  and  was 
absent  some  three  weeks.    This  is  all  they  ever  did. 

July  15, 1851.— Gatling  left  Indiana. 

During  the  years  1851, 1852,  and  till  the  spring  of  1853,  Galling  had  known 
agents  at  Lebanon  and  Indianapolis. 

March  12,  1853.— BeacA  proposed  to  negotiate,  and  wrote  to  Gatling  a  prop- 
osition to  take  back  territory  on  the  notes  then  due;  but  not  a  word  of  fraud 
or  rescission. 

Two  yean  and  a  half  intervene  between  the  first  purchase  by  Beach,  in  Sep- 
tember, 1850,  and  his  last  proposition  in  March,  1853;  and  during  all  that  time, 
and  up  to  the  latter  date,  and  in*  his  letter  of  the  latter  date,  he  makes  no  pre- 
tense,  even,  that  he  had  been  defrauded,  or  that  he  expected  to  seek  his  rem- 
edy by  rescission. 

So  much  for  the  language  of  dates,  as  illustrative  of  the  merits  of  the  case. 
Such  means  of  knowings-time  to  reflect,  and  be  informed— and  such  acts  of 
confirmation— would  have  justly  sealed  the  fate  of  a  case  having  merit  in  it — 
much  more  such  a  case  as  this. 

Add  to  all  this  these  significant  facte : 

1.  They  never  attempted  to  introduce  the  drill  in  Minnesota. 
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S.  They  never  manufactured  a  single  drill,  or  used  the  rise-and-fall  tooth 
drill. 

8.  They  incumbered  the  territory  in  various  ways,  so  that  it  was  impossible  - 
to  pat  themselves  or  GatUng  in  a  position  to  rescind. 

There  are  also  some  additional  dates  of  great  importance. 

August,  1853. — This  suit  was  commenced.  The  deed  said  to  be  tendered 
before  suit,  purports  to  be  dated  May  3, 1853. 

August  31, 1853.— The  deed  above  mentioned  was  tendered  to  Gatling. 

September  13, 1856,  is  the  date  of  the  second  deed  tendered  in  Court. 

September  17, 1856,  the  date  of  the  tender. 

The  deed  of  May,  1853,  tendered  August,  1853,  is  so  obviously  defective, 
conveying  but  a  part  of  the  territory,  that  they  themselves  abandoned  it  by 
the  second  deed  of  September,  1856.  It  is  accordingly  treated  as  though  no 
deed  had  been  tendered  before  suit  brought. 

Such  is  the  foundation  laid  by  the  appellees  for  a  rescission. 

In  addition,  no  one  of  the  alleged  acts  of  fraud  is  sustained  by  the  evidence. 
On  the  contrary,  on  each  point,  the  evidence  makes  a  strong  case  against  the 
immaterial  and  frivolous  allegations  of  the  complaint.  In  brief,  with  all  re- 
spect in  the  world,  alike  for  Judge  Bbyaxt  and  for  this  Court,  there  is  no 
case  made  for  the  plaintiffs  on  paper — none  in  evidence.  Even  if  the  com- 
plaint were  above  suspicion,  there  is  an  utter,  total  failure  of  proof. 

In  the  suggestions  above  made,  and  such  suggestions  as  may  be  further 
made,  there  is  no  purpose  of  pressing  a  reconsideration  of  any  point  which 
this  Court  has,  under  its  rules,  held  to  be  closed.  Any  such  object  is  ex- 
pressly disclaimed.  The  sole  purpose  of  these  preliminary  suggestions  is,  to 
show  the  Court,  as  now  constituted,  that  this  is  not  one  of  those  evenly  bal- 
anced cases  which  should  lead  judges  to  throw  doubts,  if  they  had  any,  in 
favor  of  the  appellees.  The  equity  of  the  case  requires,  as  we  expect  to  show 
further,  that  if  there  are  any  doubts,  they  should  be  thrown  in  favor  of  the 
appellant.  Every  judge  has  felt  that  in  some  cases  the  equity  and  justice  is 
so  strong  one  way,  that  if  the  merits  could  be  reached,  it  should  be  done. 
But  on  the  part  of  the  appellees,  this  is  not  one  of  those  cases.  And  the  pur- 
pose of  these  preliminary  suggestions,  made  and  to  be  made,  is  to  call  the  at- 
tention of  the  Court  to  the  case,  as  it  appears  in  the  record.  We  respectfully 
submit  that,  on  such  examination,  it  will  be  found  that  the  appellees  have  not 
a  shadow  of  equity  in  weir  case.  The  great  fact  which  we  respectfully  assert, 
and  which  stands  out  all  over  the  complaint,  and  all  over  the  evidence  is,  that 
there  is  nothing— never  was  anything— and  never  can  be  anything— entitling 
the  appellees  to  a  rescission.  It  would  be  a  sad  reproach  to  the  Courts,  if 
such  a  case  as  the  complaint  and  the  evidence  disclose  should  ultimately  pre- 
vail. 

Accordingly,  then,  not  with  a  view  to  reopen  any  point  which  the  Court 
deems  closed,  as  to  this  case,  but  solely  for  the  purpose  above  intimated,  the 
attention  of  the  Court  is  respectfully  called  to  the  following  further  sugges- 
tions: 

To  justify  the  assertion,  that  there  is  no  case  in  the  complaint,  let  a  few 
well  settled  rules  suffice. 

In  relation  to  the  joinder  of  claims,  the  established  doctrine  under  the  old 
practice  has  been  that  you  cannot  join  a  claim  for  damages  for  the  breach  of  a 
contract,  with  a  claim  for  a  rescission  of  the  same  contract. 
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It  is  not  proposed  to  examine  this  question  much  in  detail,  or  with  special 
reference  to  the  new  practice.  The  legislature  may  repeal  and  remodel,  and 
use  new  language;  the  Courts  must  follow  pari  passu  with  their  roles  of  con- 
struction, and  give  the  legal  purport  of  new  enactments.  But  there  are  some 
things  which  the  legislature,  even,  cannot  do.  They  cannot  enact  that  a  thing 
exists,  and  does  not  exist,  at  the  same  time.  They  cannot  enact  that  a  party 
may  reap  the  benefit  of  a  contract,  and  also  rescind  it,  in  the  same  action. 
That  difficulty  lies  behind  statutes.  It  exists  in  the  very  nature  of  things;  in 
the  choice  of  remedies,  to  sue  on  a  contract,  or  sue  to  rescind  it.  This  diffi- 
culty cannot  be  cured  by  statute.  Rescission  and  damages*  cannot  both  arise 
to  the  same  party  on  the  same  contract.  They  are  incompatible.  A  demand 
of  the  one  waives  the  other.  An  action  to  rescind  waives  damages  for  the 
breach ;  so  an  action  for  damages  for  the  breach  affirms  the  contract,  and  de- 
molishes the  right  to  seek  the  remedy  by  rescission.  Thus,  under  the  old 
practice,  the  analogy  of  alternate  remedy  was  familiar.  If  A.  sued  B.  for  the 
value  of  a  horse  which  the  latter  had  tortiously  taken,  the  very  form  of  die 
action  necessarily  waived  the  tort.  It  Is  not  presumed,  that,  under  the  new 
practice,  A.  could,  in  the  same  paragraph,  claim  die  value  of  the  horse,  and 
also  a  return  of  the  animal  itself  besides.  This  would  not  be  comprehended 
in  the  specific  prayer  for  the  value  of  the  horse,  and  "other  proper  relief/' 
A.  might  elect  his  remedy — he  might  go  for  the  value  of  the  horse,  or  for  the 
horse  itself.    He  could  not  have  both. 

The  object  of  a  rescission  is  to  place  the  parties  in  statu  quo;  to  restore 
mem  to  the  position  in  which  the  contract  found  them.  It  operates  as  a  com- 
prehensive replevin  to  restore  to  each  his  own  property.  This  results  from 
annulling  the  contract,  and  placing  the  parties  as  though  it  had  never  been 
made. 

But  it  is  very  different  when  damages  are  the  object  of  the  suit  The  very 
basis  of  the  action  is,  that  the  contract  still  subsists  and  is  affirmed.  Each  re- 
tains whatever  he  may  have  received  from  the  other.  The  one  alleges  that,  by 
the  fraud  of  the  other,  he  has  not  enjoyed  his  contract  as  he  should  have  done. 
Therefore  he  sues  for  damages.  The  fraudulent  party  is  mulcted  to  compen- 
sate for  the  injury  which  his  frauds  had  occasioned ;  and  the  contract  in  other 
respects  stands  affirmed. 

This  is  the  first  case  in  modern  times  where  both  remedies  hare  been 
sought,  and  so  far  as  the  decision  of  this  Court  in  7  Ind.  R.  147  is  concerned, 
has  unfortunately  been  enforced.  That  decision  may  not  fully  disclose  all  the 
facts ;  but  such,  are  the  facts.  It  was  hoped  that  the  Court  would  have  felt  at 
liberty  to  review  that  decision  in  the  very  case  in  which  it  was  rendered.  For 
reviewed  and  overruled  it  must  be,  sooner  or  later.  It  is  simply  preposterous 
to  talk  of  annulling  a  contract  and  claiming  rights  under  it,  or  damages  for 
its  breach,  at  the  same  time  and  In  the  same  action.  Newell  and  Beach  should 
have  elected  to  pursue  the  one  remedy  or  the  other.  They  could  not  avail 
themselves  of  both  remedies.  If  they  elected  to  rescind,  they  waived  what- 
ever damages  they  might  have  sustained  by  the  alleged  breach  or  fraud  of 
Galling.  If  they  went  for  the  damages,  they  adopted  the  contract.  This  is 
the  general,  the  invariable,  doctrine  of  the  books,  in  relation  to  executed  con- 
tracts like  that  at  bar. 

In  confirmation  of  this  position,  I  now  respectfully  beg  the  attention  of  the 
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Court  to  die  very  language  of  some  of  them— the  very  essence  of  elaborate 
opinions  reviewing  the  ancient  and  modern  authorities  on  this  point. 

Thus,  in  Lloyd  r.  Brewster,  4  Paige,  537 :    A  party  to  an  agreement  cannot ' 
affirm  the  contract  in  part,  and  rescind  in  part,  so  as  to  maintain  assumpsit 
for  the  part  he  claims  to  rescind.    See,  also,  fyyon  v.  Bertram,  20  How.  149. 

The  rescission  of  a  contract  necessarily  destroys  the  party's  remedy  upon  it, 
or  even  upon  a  guaranty  for  its  performance.  Smethurst  v.  Woohton,  5  Watts 
and  Serg.  106. 

If  a  party  would  rescind,  the  rescission  must  be  entire;  he  cannot  consider 
the  contract  void,  for  the  purpose  of  reclaiming  his  property,  and  at  the  same 
time  consider  it  valid  for  the  recovery  of  damages  upon  it.  Junhins  v.  Simp- 
son, 14  Maine  R.  304. 

In  die  leading  case  in  the  English  Courts,  Hunt  v.  Silk,  5  East,  449,  the  de- 
fendant, in  consideration  of  £10,  agreed  to  let  a  house  to  the  plaintiff,  repair 
it,  and  execute  a  lease  therefor  in  ten  days.  In  the  meantime,  the  plaintiff  was 
to  have  immediate  possession,  pay  the  rent,  and  execute  a  counterpart  to  the 
lease.  The  plaintiff  paid  the  £10,  and  took  possession;  but  the  defendant 
Jailed  to  execute  the  lease,  or  make  the  repairs,  within  ten  days.  Instead  of 
abandoning  the  premises,  and  treating  the  contract  as  rescinded,  at  the  end  of 
the  ten  days,  the  plaintiff  still  remained  in  possession  beyond  that  time.  The 
question  was,  whether  the  plaintiff  could,  by  leaving  the  house  for  the  defend- 
ant's default,  rescind  the  contract  and  recover  the  £10  in  an  action  for  money 
had  and  received.  The  Court  held  the  plaintiff  too  late  to  rescind;  that  his 
remedy  was  on  the  contract  for  its  breach,  and  ordered  a  nonsuit.  On  a  rule, 
&c,  Lord  Elxjevbokottgh  held,  delivering  the  opinion  in  colloquial  style — 
"If  the  defendant  fail  to  repair  at  the  end  of  the  ten  days,  and  you  intend  to 
rescind,  you  must  make  your  stand  there,  and  not  proceed  to  a  further  continu- 
ance in  the  house  under  toe  agreement.  Ton  have  the  benefit  of  the  ten  days' 
occupation,  and  after  that  time  mere  is  no  rescinding  the  contract"  With  the 
further  observation,  that  the  party  could  not  both  rescind  and  enjoy  the  same 
contract,  the  rule  was  refused.  This  case,  in  6  East,  is  quoted  so  often  in  our 
own  and  other  reports,  that  it  was  deemed  proper  to  give  its  substance.  It 
was  delivered  in  1804,  and  has  been  cited  and  followed  as  a  standard  authority 
on  that  branch  of  the  law  ever  since. 

The  case  which  repeated  citation  has  made  a  leading  one  in  the  American 
Courts,  is  Masson  v.  Bovet,  1  Denio,  69.  The  facts  in  that  case  were,  in  sub- 
stance, that  Bcvet  was  a  Swiss— spoke  French,  understood  English  imperfectly, 
aad  had  been  in  the  country  only  a  few  months.  Through  the  misrepresenta- 
tions of  Meuson,  he  had  been  induced  to  purchase  one  hundred  acres  of  land  at 
iheriff's  sale.  Masxm,  knowing  that  there  were  prior  liens  to  more  than  its 
value,  represented  to  Bovet  that  it  was  clear  of  all  incumbrances,  except  his 
(Mas»on'$)  judgment,  on  which  it  was  to  be  sold;  repeatedly  urged  him  to  buy; 
that  it  was  a  great  bargain,  &c;  and  on  the  day  of  sale,  notified  him  of  the 
time  and  place.  Bovet,  immediately  on  discovering  the  fraud,  offered  to  re- 
store, &c,  brought  suit  to  rescind,  and  on  the  trial  had  judgment.  After  allud- 
ing to  the  facts  and  the  authorities,  the  Court  lays  down  the  following  rule,  so 
often  aad  so  extensively  quoted  and  followed  by  other  Courts  since,  viz.:  If 
the  party  defrauded  would  disaffirm  the  contract,  he  must  do  so  at  the  earliest 
practicable  moment  after  the  cheat  is  discovered.  That  is  toe  time  to  make 
his  election;  and  it  must  be  done  promptly  and  unreservedly.    He  must  not 
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hesitate;  nor  can  he  be  allowed  to  deal  with  the  subject-matter  of  the  contract, 
and  afterwards  rescind  it.  The  election  is  with  him.  He  may  affirm  or  dis- 
affirm the  contract;  but  he  cannot  do  both.  If  he  concludes  to  abide  by  it,  as 
upon  the  whole  advantageous,  he  shall  not  afterwards  be  permitted  to  question 
its  validity. 

In  both  these  cases,  the  plaintiffs  sought  only  to  restore  what  they  had  re- 
ceived, recover  what  they  had  parted  with,  and  to  that  end,  to  rescind.  The 
one  delayed,  enjoyed  the  contract  partially,  and  rescission  was  refused.  The 
other  promptly  offered  to  restore,  demanded  what  he  had  paid,  and  rescission 
was  decreed  accordingly. 

In  Jvmkina  v.  Simpson,  14  Maine  B.  364,  the  action  was  replevin  for  a  yoke 
of  oxen.  The  parties  had  exchanged  oxen — Junkins  giving  10  dollara  to  boot. 
The  oxen  exchanged  by  Jvmkina  had  been  previously  mortgaged  for  14  dollars, 
which  the  mortgagee  sought  to  enforce.  On  discovering  this,  Simpson  drove 
back  the  mortgaged  oxen,  and  reclaimed  those  he  had  owned  before  the  ex- 
change. Junkins  brought  replevin  for  the  yoke  thus  reclaimed  by  Simpson, 
Concurrently  with  reclaiming  the  oxen,  Simpaon  did  not  return  nor  tender  the 
10  dollars  boot.  In  the  Court  below  Junkins  had  judgment.  On  this  state  of 
facts,  the  Court  held— 

1.  That  Simpson  had  a  right  to  regard  the  exchange  of  the  mortgaged  oxen 
as  fraudulent;  but  that  the  contract  was  not  void— only  voidable  at  the  elec- 
tion of  the  party  defrauded. 

2.  The  party  having  such  election  must  rescind  the  contract  wholly,  or  in  no 
part;  that  he  could  not  keep  the  boot,  and  yet  reclaim  his  own  oxen  too ;  that 
if  he  intended  to  rescind,  he  should  have  returned  the  10  dollars,  as  well  as  the 
oxen  received  in  exchange. 

In  Rowley  v.  Bigelow,  12  Pick.  307,  Shaw,  C.  J.,  says:  "It  depends  on  the 
party  alleging  the  fraud,  whether  the  sale  is  voidable.  Hie  may  avoid  it  if  he 
so  elect.  He  has  his  choice.  He  may  treat  the  sale  as  a  nullity,  and  reclaim 
his  goods;  or  affirm  it,  and  claim  damages." 

So  Pabsons,  C.  J. :  "The  purchaser  may  return  the  unsound  horse,  and  the 
boot,  if  any;  or  he  may  retain  the  horse,  and  sue  for  damages. 

So  in  Shields  v.  Potter,  Oaklbt,  J.,  says:  "They  could  have  continued  to 
receive  the  iron  (inferior  in  quality),  or  they  could  have  refused,  and  repudi- 
ated the  contract.  They  could  not  do  both.  They  were  bound  to  either  affirm 
the  contract,  or  rescind  it.  They  could  restore  the  iron  already  received,  and 
sue  for  the  payment  made;  or  they  could  receive  the  iron,  and  sue  for  dam- 
ages for  breach  of  contract.  But  they  could  not  retain  the  part  of  the  iron 
delivered,  and  sue  at  the  same  time  for  the  money  they  had  paid." 

In  Brainord  v.  Holsapple,  4  Iowa  B.  485,  the  Supreme  Court  say:  "The 
rescission  of  a  contract  is  the  converse  of  a  specific  performance.  It  requires 
a  stronger  case  to  procure  a  rescission  of  a  contract,  than  to  resist  a  specific 
performance  of  it." 

In  Remar  v.  Nullin,  3  Iowa  R.  the  Court  say:  "Nullin  will  not  be  permit- 
ted to  hold  the  land  received  in  exchange,  sell  and  dispose  of  it  for  a  price, 
and  then  come  into  a  Court  of  chancery,  and  procure  its  aid  to  rescind.  He 
must,  within  a  reasonable  time,  first  place,  or  offer  to  place,  the  other  party  in 
statu  quo.  The  evidence  shows  that  he  occupied  the  Nolan  farm  and  improve- 
ments for  two  years,  and  then  sold  them  for  160  dollars.  To  grant  the  relief 
sought,  under  such  circumstances,  would  be  to  contravene  one  of  the  plainest 
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principles  of  equity.    He  was  bound  to  do  equity  on  his  part,  by  restoring  the 
consideration  received  by  him,  before  he  could  be  relieved  in  a  Court  of  equity. 
He  cannot  avail  himself  of  the  benefit  of  the  contract,  and  then  call  success*  - 
folly  on  the  Courts  for  a  rescission." 

In  Barickman  v.  KuijkendaU,  6  Blackf.  21,  this  Court  say:  "The  vendee, 
having  occupied  the  land  several  years,  under  the  contract,  receiving  the  rents 
and  profits,  the  parties  could  not  be  placed  in  the  same  situation  they  were  in 
before  the  contract  was  made;  and  consequently,  if  the  contract  was  valid,  the 
vendee  could  not  rescind,  and  sue  in  assumpsit  for  the  money  paid." 

So  in  Brum  v.  Hone,  2  Barb.  586.  "There  are,"  says  the  Court  in  that 
case,  "other  reasons  why  the  plaintiff's  claim  ought  not  to  be  successful  in 
this  suit.  A  leading  principle  of  jurisprudence  is,  that  he  who  seeks  equity 
most  do  equity.  By  the  agreement  which  is  sought  to  be  rescinded,  he  re- 
ceived a  release  for  one  hundred  and  thirty-six  out  of  two  hundred  lots  of  land, 
free  from  the  incumbrance  of  a  debt  for  which  they  were  pledged.  He  does 
not  in  his  bill  offer  to  restore  these  lots  to  their  former  position.  Nor  indeed 
can  he  do  so.  For  it  appears  that  he  has  assigned  them  and  passed  away  from 
himself  all  control  over  them.  To  grant  the  prayer  of  his  bill  now,  would  be 
to  secure  to  him  all  the  benefits  of  the  contract,  yet  release  him  from  a  very 
important  part  of  its  obligations." 

But  NeweU  and  Beach  seek,  on  the  one  hand,  to  rescind  and  to  recover  what 
they  had  paid  Gaffing;  and,  on  the  other,  600  dollars  for  their  damages,  ex- 
penses, &c.,  and  10,000  dollars  in  damages,  in  brief,  they  seek  rescission,  and 
also  to  confirm  the  contract  by  giving  a  judgment  for  its  breach.  For  this  in- 
congruity, and  in  view  of  the  leading  cases  just  cited,  and  hundreds  of  others 
following  their  lead,  scattered  all  through  the  books,  it  is  clear  that  the  com- 
plaint was  radically  bad  on  demurrer. 

•  The  ruling,  of  Judge  Bbyaht,  sustaining  the  demurrer  as  to  the  rescission, 
was  clearly  correct — was  the  clear  law  of  the  case,  and  should  have  been  sus- 
tained. 

It  is  well  known  that  complaints  for  rescission  were  formerly  of  chancery 
jurisdiction.  That  species  of  relief  was  administered  by  decree  to  all  the  par- 
ties in  interest.  But  it  was  only  upon  terms.  The  party  seeking  that  relief 
must  have  placed  himself  in  a  position  to  be  entitled  to  it.  To  enable  the 
chancery  Courts  to  carry  out  their  favorite  maxim  of  administering  complete 
equity  in  such  cases,  there  were  several  well  established  rules  of  equity  plead- 
ing, by  which  a  bill  for  rescission  was  to  be  tested.  To  these  rules,  in  brief, 
allusion  will  presently  be  made.  » 

While  the  new  practice  has  abolished  the  distinction  in  form  between  law 
and  equity,  and  changed  the  mode  of  adducing  evidence  and  the  form  of  trial, 
it  is  not  presumed  that  rescission  can  be  had  on  any  easier  terms  than  formerly. 
The  rule  as  to  the  material  allegations  of  the  complaint  must  be  the  same. 
The  plaintiff  must  still  make  out  a  case  by  proper  allegation.  The  change  of 
forum  has  not  changed  the  law.  It  is  equity  administered  indeed  in  a  different 
form,  but  still,  in  substance,  equity  as  it  heretofore  existed.  The  legislature 
did  not  attempt  to  change  the  thing,  but  only  changed  its  name  and  its  dra- 
pery. 

It  still  remains  the  law,  that  every  material  statement  and  allegation  essen- 
tial to  a  good  bill  in  chancery,  for  rescission  under  the  old  practice,  is  still 
essential  in  a  complaint  for  the  same  purpose  under  the  new.    In  this  respect, 
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the  practice  decisions  of  that  state,  all  concur.  The  code,  they  say,  adopts 
-  substantially  the  equitable  modes  of  pleading  with  the  legal  mode  of  trial  It 
leaves  legal  and  equitable  principles  in  all  their  vitality,  to  be  applied  as  the 
exigency  of  each  case  may  require. 

What,  then,  was  essential,  and  is  still  essential,  in  a  complaint  for  a  rescis- 
sion? 

It  is  not  enough  to  aver  that  the  complaining  party  was  defrauded;  or  that 
an  improvident  contract  was  made.  All  that  might  be  admitted,  and  yet 
Newell  and  Beach  would  not  be  entitled  to  have  the  contracts  in  question  re- 
scinded. At  the  very  threshold  of  their  case,  they  are  met  with  such  well  set- 
tled doctrines  as  these,  admirably  summed  up  in  the  second  opinion  in  this 
very  case  (9  Ind.  B.  576),  thus : 

"It  is  not,  however,  every  erroneous  representation  that  will  entitle  a  party 
to  such  rescission.  The  representation  must  be  as  to  a  fact  or  facts,  and  go  to 
a  material  matter.  It  must  be  one  on  which  the  party  to  whom  it  is  made  has 
a  right  to  and  does  rely.  If  it  be  mere  matter  of  opinion,  or  exaggerated  gen- 
eral representation  of  quality,  capacity,  or  usefulness;  or  be  as  to  a  matter 
equally  open  to  the  knowledge  of  both  parties ;  or  be  one  not  relied  on;  the 
representation,  though  untrue,  will  not  vitiate  the  contract.  Especially  will 
such  be  the  case  where  the  parties  stand  mentally  on  equal  footing,  and  in  no 
fiduciary  relation.  The  law  will  not  relieve  a  man  thus  circumstanced,  from 
voluntarily  neglecting  to  exercise  common  sense  and  judgment,  if  he  has 
them." 

So,  again,  this  Court  held  that,  "however  much  the  moralist  might  censure 
the  address  sometimes  resorted  to  by  men  of  keen  business  habits  to  effect  ad- 
vantageous contracts,  misrepresentations  of  the  value  or  quantity  in  market, 
when  correct  information  on  those  subjects  is  equally  within  the  power  of  both 
contracting  parties,  with  equal  diligence,  do  not,  in  contemplation  of  law,  con- 
stitute fraud."    Foley  v.  CowgiU,  5  Blackf.  18. 

" It  is  difficult,"  says  Chitty,  "to  imagine  that  a  general  misrepresentation  as 
to  value,  the  truth  of  which  a  party  has  an  equal  opportunity  of  ascertaining; 
or  the  concealment  of  a  matter  which  an  individual  of  ordinary  sense,  vigi- 
lance, and  skill,  might  discover,  can  in  law  constitute  fraud.  Thus,  if  a  pur- 
chaser, choosing  to  judge  for  himself,  do  not  avail  himself  of  the  means  of 
knowledge  open  to  him,  he  cannot  be  heard  to  say  that  he  was  deceived  by  the 
vendor's  representations."  Chit,  on  Cont.,  9th  ed.,  marg.  p.  591.  The  an* 
thorities  on  this  point  are  also  elaborately  examined  in  the  late  case  of  Lyon 
v.  Bertram,  20  How.  149,  and  in  the  late  case  in  mis  Court,  Cronh  v.  Cole,  10 
Ind.  R.  485,  commonly  known  as  the  barley  case. 

Tested  by  these  authorities,  the  complaint  is  radically  defective  in  this  par- 
ticular also.  We  have  already  seen  that  there  were  two  contracts  for  the  pat- 
ent qght  of  the  drill,  of  8,000  dollars  each.  The  one  was  made  November  20, 
1850;  the  other,  the  February  following.  It  has  been  further  seen  that  Beach 
had  made  a  further  separate  contract  some  time  in  September,  1850,  for  four 
counties  in  Ohio.  What  were  the  appellees  doing  during  all  the  time  from 
September  till  November?  and  from  the  20th  of  November,  1850,  till  the  5th  of 
February,  1851  ?  During  the  time  intervening  between  these  purchases,  wbst 
hindered  them  from  making  inquiries  and  experiments  as  to  the  value  of  their 
purchase?   Nothing.    What  were  they  doing  1    Wero  they  studying  the  theory 
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of  the  drill  as  a  mechanical  invention?  They  might  hare  done  so— they  had 
ample  time  to  do  so.  Were  they  inquiring  of  the  farmers  who  had  used  it,  aa 
to  its  practical  operation?  Like  sensible  men,  they  traversed  Ohio,  making  in- 
quiries, procuring  certificates  of  the  utility,  value,  and  superiority  of  the  drilL 
These  certificates  they  had  printed.  If  not  good  evidence  of  the  (acts  stated 
in  the  certificates,  they  were  good  evidence  of  the  knowledge  these  men  had; 
and  mat  they  made  the  second  purchase  of  February  5,  1851,  on  their  own 
judgment,  and  not  in  consequence  of  any  representation  of  Getting.  This  in- 
vestigation was  made  in  Ohio.  They  made  the  second  purchase  shortly  after 
their  return  from  Onto.  That  purchase  embraces  only  Ohio  territory.  And 
do  they  now  pretend  to  say  they  were  defrauded  in  this  second  purchase— that 
they  did  not  act  on  their  own  judgment? 

The  parties  were  on  equal  footing  before,  as  to  the  topography  of  Ohio.  Its 
adaptation  to  wheat  culture  by  drill,  was  as  well  known  to  the  appellees  as  to 
the  appellant.  But  the  appellees  did  not  leave  it  to  presumption,  as  to  the  ex- 
tent of  their  topographical  lore.  What  they  had  ample  time  to  do— what  it 
was  their  right  and  duty  to  do— they  did.  They  went  to  Ohio  and  investigated 
the  whole  matter  for  themselves.  Such  a  course,  we  should  expect,  would  at 
once  suggest  itself  to  men  so  prudent,  shrewd,  intelligent,  and  vigilant  as  the 
appellees  are  known  to  be.  Nor  is  it  to  be  doubted  that  the  result  of  that  in- 
vestigation was  highly  favorable  to  the  drill,  and  to  the  speculation  they  had 
already  made.  For  we  find  them,  on  their  return  in  February,  doubling  their 
investment.  They  purchase  other  territory  to  the  amount  of  8,000  dollars — 
thus  investing  in  the  drill  6,000  dollars.  They  added  twenty-eight  counties  to 
the  territory  already  owned  by  them  in  Ohio.  All  this  they  did;  and  yet,  in 
the  free  of  it  all,  they  aver  that  they  relied  upon  Galling,  and  were  defrauded! 

In  point  of  tact,  it  is  wholly  immaterial  whether  they  had  so  inquired  or  not. 
If  they  inquired  as  they  might  have  done,  and  as  they  did,  they  were  fully  in- 
formed. They  will  be  presumed  to  have  acted  upon  their  own  judgment.  If 
they  did  not  inquire,  when  they  had  the  time  and  opportunity  to  do  so,  it  was 
their  own  folly  and  negligence.  Their  pretense  of  fraud  is  a  false  clamor, 
which  it  is  the  constant  practice  of  the  Courts  to  discourage.  All  unfounded 
allegations  of  fraud  are  discouraged  by  the  Courts;  and  if  made,  and  not  es- 
tablished, the  plaintiff  will  not  be  allowed  to  resort  to  any  secondary  grounds 
of  recovery.  Eyre  v.  Potter,  15  How.  M.—Fuher  v.  Boody,  1  Curtis,  311. 
When,  by  die  exercise  of  ordinary  prudence  and  diligence,  either  party  may 
rely  on  his  own  judgment,  representations,  though  false,  will  not  be  considered 
fraudulent.    Hobbe  v.  Parker,  81  Maine  B.  143. 

In  either  event,  they  have  no  right  of  rescission.  In  the  February  contract, 
they  relied  upon  themselves.  There  is  not  even  a  possible  pretext  for  rescis- 
sion there.  The  November  contract  cannot  now  be  impeached ;  for  the  contract 
of  February  was  of  itself  a  solemn  act  of  approval  and  confirmation  of  the 
November  contract  Here  are  two  contracts  about  precisely  the  same  subject- 
matter.  Admit  that  the  first  is  made  on  the  confidence  of  the  representations 
made  by  Gatling;  the  second  is  clearly  made  on  their  own  judgment.  If  they 
were  negligently  ignorant  of  the  value  of  the  drill,  when  they  made  the  first 
contract,  they  had  gone  and  examined  for  themselves,  and  acted  on  their  own 
jodgment  when  they  made  the  second.  The  second  purchase  was  made  under 
circumstances  in  which,  according  to  all  the  authorities,  there  could  be  no 
hand.    The  second  purchase  so  made  by  the  same  party,  from  the  same  party, 
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about  the  same  subject-matter,  approve*  the  first,  and  wipes  out  and  purges 
from  the  first,  every  shadow  or  pretense  of  fraud. 

If  these  two  contracts  could  possibly  be  regarded  as  only  one  transaction — 
parts  of  the  same  thing— then  they  were  not  completed  till  February  5, 1851. 
The  same  argument  applies  to  it  as  a  single  transaction,  which  applies  to  it  as 
separate  contracts— only  with  still  greater  force.  If,  in  the  language  of  the 
books,  Newell  and  Beach  did  know,  or  with  proper  diligence  might  have  known, 
what  they  were  buying,  they  have  no  merits — no  right  to  appeal  to  the  Courts 
to  rectify  their  want  of  prudence  and  diligence.  Hough  v.  Richardson,  3  Stoiy, 
629.— Foley  v.  Cowgill,  5  Blackf.  18.— Cronk  v.  Cole,  10  Ind.  B.  485.  Before 
the  conclusion  of  the  contract  in  February,  the  appellees  had  examined  for 
themselves.  Instead  of  stopping  then,  and  seeking  to  rescind  what  they  had 
done,  they  double  their  purchase,  and  thus  complete  the  matter,  regarded  as  a 
single  transaction.  If  a  vendee  becomes  acquainted  with  the  fraud  before  com- 
pleting his  contract,  equity  will  not  relieve.  Pratt  v.  PhUbroolc,  33  Maine  B.  17. 
Of  course  the  6ame  rule  applies  where  the  party  failed  to  exercise  ordinary 
diligence. 

Add  to  this  the  indorsement  of  acceptance  by  Newell  and  Beach  on  the  Min- 
turn,  Allen  fr  Co.  contract,  April  17, 1851,  and  it  would  seem  to  require  a  con- 
siderable degree  of  presumption  to  seriously  ask  a  Court  to  entertain  such  a 
case. 

Another  fatal  defect  of  the  complaint  is,  their  failure  to  tender  back  to  the 
appellant,  before  suit,  all  they  had  received  from  him,  and  its  results,  in  their 
hands.  In  other  words,  they  do  not  show,  by  their  complaint,  a  readiness  to 
place  the  parties  in  ttatu  quo.  The  deed  tendered  in  August,  1853,  embraced 
but  part  of  the  territory.  Hence,  they  tendered  no  sufficient  deed  to  the  ap- 
pellant before  suit.  The  deed  they  tendered  after  suit,  came  too  late,  as  we 
shall  presently  show. 

That  deed  conveys  all  the  right,  title,  and  interest  which  Newell  and  Beach 
then  had  in  the  patent.  It  is  simply  a  quitclaim  of  their  then  present  interest, 
without  any  warranty  against  their  previous  acts  of  lease,  sale,  &c.  It  was 
essential  to  the  validity  of  any  deed  tendered  for  the  purposes  intended,  that 
it  should  warrant,  &c.,  against  the  grantor's  own  acts.  Such  a  form  of  deed 
was  indispensable  to  their  right  of  action  to  rescind.  Even  then,  if  the  gran- 
tors were  shown  to  be  insolvent,  such  a  form  of  deed  would  not  be  sufficient. 
They  could  not  place  themselves  in  a  position  to  rescind  unless  they  had  re- 
stored, or  offered  to  restore,  everything  they  had  received  on  the  contract,  and 
all  its  accessions,  in  their  hands.  A  partial  tender  was,  in  legal  contemplation, 
as  though  there  had  been  no  tender. 

This  complete  tender  is  essential,  and  should  be  made  before  suit.  It  is 
simply  doing  equity,  or  offering  to  do  equity,  by  the  party  who  seeks  equity. 
To  enable  the  Court  to  decree  a  rescission,  the  appellees  should  have  made  a 
full  exhibit  of  all  they  had  done  under  their  contract.  If  they  had  sold  any 
drills  or  territory,  they  should  have  brought  the  proceeds,  or  the  securities, 
into  Court.  What  they  had  sold  or  incumbered,  they  could  not  tender  to  Gat- 
ling.  Hence,  they  could  not  put  him  in  ttatu  quo.  It  is  alleged  in  the  answer, 
and  proved,  that  they  had  incumbered  the  territory.  If  thus  bound  to  restore 
what  they  had  received,  were  they  entitled  to  a  rescission  unless  they  could  so 
restore  1  And  on  what  principle  could  they  keep  the  proceeds  of  any  sale 
they  may  have  made?    Suppose  they  had  sold  one  county  in  Ohio,  could  they, 
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by  tendering  a  deed  for  all  the  residue  of  the  purchase,  keep  the  proceeds  of    May  Term, 
that  one  comity,  and  still  be  entitled  to  rescind  %    Or  suppose  they  had  sold        1859. 
all  the  territory  bat  one  county,  could  they  claim  a  rescission  upon  the  tender  - 
of  a  quitclaim  deed  for  that  one  county,  and  keep  the  proceeds  of  all  the  bal- 
ance? 

The  maxim  that  they  who  seek  equity  must  first  do  equity — a  maxim  so 
familiar  and  so  just— stands  right  in  the  way  of  a  rescission  on  Buch  a  state  of 
facts  as  this  record  presents. 

In  the  foregoing  suggestions  it  is  assumed  that  to  entitle  a  party  to  rescis- 
sion, the  consideration  received  must  first  be  restored — the  parties  must  be 
placed  in  statu  quo.  To  this  proposition  the  attention  of  the  Court  is  now  re- 
spectfully invited — more  particularly  as  this  proposition  has  been  greatly  im- 
paired by  the  opinion  in  Gutting  v.  Newell,  9  Ind.  R.  572-— and  that,  too,  as  we 
respectfully  conceive,  without  sufficient  warrant  from  the  authorities. 

To  clear  the  question  of  fog,  let  it  be  premised  that  there  is  no  pretense  in 
the  complaint  that  Galling  had  so  confused  the  property  received  by  him  on 
the  contract  as  to  be  unable  to  restore.  All  that  doctrine  of  the  books  about 
the  confusion  of  goods,  &c.,  is  wholly  inapplicable  to  the  case  as  to  Gatling. 

This  confusion-of-goods  doctrine  is,  however,  unfortunate  for  Newell  and 
Beach.  If  they,  while  they  seek  to  rescind,  have  so  confused,  incumbered,  or 
disposed  of  what  they  received  from  Gatling  on  the  contract,  that  they  cannot 
identify,  or  restore,  &c.,  then  this  doctrine  has  a  very  potent  application.  In 
such  circumstances,  they  are  not  entitled  to  a  rescission.  In  that  event;  their 
remedy  is  on  the  contract  for  damages— not  by  rescinding  it. 

These  things  premised,  the  proposition  above  announced  is  best  determined 
by  the  authorities.    And  first  our  own. 

The  contract  will  not  be  rescinded  when  the  contracting  parries  cannot  be 
placed  in  the  identical  situation  which  they  occupied  when  the  contract  was 
made.    Shaeffer  v.  SUade,  7  Blackf.  178. 

One  party  to  an  executed  contract  cannot  rescind  it  without  restoring  the 
other  party  to  his  original  situation.  BueU  v.  Tate,  7  Blackf.  55.  To  the  same 
effect,  Calhoun  v.  Davis,  2  Ind.  R.  532. 

A  contract  cannot  be  rescinded  by  one  party  for  the  default  of  the  other,  un- 
less both  parties  can  be  placed  in  the  same  situation  in  which  they  stood  pre- 
viously to  the  contract.     Chance  v.  The  Comm'rs,  frc.,  5  Blackf.  441. 

So  while  the  obligee  of  a  title-bond  held  possession  both  of  the  land  and  of 
the  bond,  he  could  not  claim  a  rescission  of  the  contract.  Osborn  v.  Dodd,  8 
Blackf.  467.— Brumfield  v.  Palmer,  7  id.  227. 

A  party  who  would  rescind  a  contract,  on  the  ground  of  fraud,  must  return 
whatever  of  value  ho  has  received  upon  it,  that  the  parties  may  be  placed  in 
statu  quo.'  Cooley  v.  Harper,  4  Ind.  B.  454.— JJardesty  v.  Smith,  3  id.  39.— 
Wallace  v.  Mc  Vey,  6  id.  800. 

In  Reed  v.  Rudman,  5  Ind.  R.  409,  the  return  of  the  property  was  legally 
excused. 

In  CoUon  v.  Smith,  9  Ind.  R.  9,  the  tender  was  made  and  continued  in 
Court. 

There  are  numerous  other  authorities,  more  or  less  directly  to  the  same 
point,  scattered  all  through  the  eighteen  volumes  of  our  own  Reports.    I  have 
quoted  the  language,  to  show  the  stability  and  uniformity  of  the  rule  as  here- 
ofore  adopted  and  applied  in  this  Court. 
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The  same  rule  is  adopted  and  applied  with  equal  uniformity  in  other  Courts. 
Their  language  is  far  more  instructive  and  satisfactory  than  any  comment  of 
-  mine.  I  therefore  beg  the  attention  of  the  Court  briefly  to  some  of  these  au- 
thorities. 

"  Something  has  been  said,  that,  if  a  thing  was  of  no  value,  it  need  not  be  re- 
stored. That  is  not  the  law.  It  is  not  enough  that  it  be  of  no  value  to  the 
party  who  should  return  it,  and  yet  of  great  value  as  a  link  to  enable  the  other 
party  to  enforce  some  right  attacked,  or  remedy  growing  out  of  it.  At  all 
events,  it  is  not  for  the  party  seeking  to  rescind,  to  excuse  his  not  returning  it, 
in  that  way.  Here  is  an  authority.  Thus,  A.  took  a  corporation  lease,  which 
was  void,  and  assigned  it  to  B.  It  was  held  that  B.  could  not  treat  the  con- 
tract as  rescinded,  and  recover  the  price  paid  by  him,  without  first  reassigning 
the  lease.  (And  this  must  be  first  done  before  suit,  and  that,  too,  when  the 
lease  was  void,  and  of  no  value./'    Martin  v.  McCormick,  4  Sandf.  366. 

In  the  case  of  The  Matteawan  Co.  v.  Bentley,  18  Barb.  641,  Bentley  had 
purchased  goods  of  the  company,  and  given  his  notes  for  part  of  the  purchase- 
money.  The  company  discovered  that  fraudulent  representations  had  been 
made,  and  demanded  back  the  goods  without  tendering  the  notes.  The  Court 
held  that  the  action  to  recover  the  value  of  the  goods  could  not  be  maintained, 
though  the  notes  were  produced  on  the  trial,  and  offered  to  be  surrendered. 
Accordingly,  also,  numerous  other  cases.  Wheeler  v.  Baker,  14  Barb.  596.— 
Bruen  v.  Hone,  2  Barb.  586. 

In  Voorhee*  v.  Earl,  2  Hill,  288,  the  authorities  up  to  that  date,  are  elabo- 
rately reviewed  by  Judge  Co  wen,  with  the  following  results: 

1.  That  a  party  seeking  to  rescind,  must  first  put  the  other  party  in  etat*  quo, 
by  restoring  whatever  he  had  received  on  the  contract;  otherwise,  he  cannot 
rescind  and  recover  the  consideration  he  had  paid. 

2.  Nelsok  and  Bbonsok  held — Cowbh  dissenting  on  an  immaterial  point 
— that  the  plaintiff  cannot  rescind  in  part,  even  though  fraud  in  the  sale  should 
be  shown;  and  that  not  having  attempted  to  rescind  in  Mo,  by  restoring  all 
that  had  been  received,  the  remedy  was  confined  to  the  contract  of  warranty. 
Accordingly,  also,  a  party  defrauded  in  a  sale  or  purchase,  may  rescind  the 
contract  by  restoring  the  parties  to  the  situation  they  were  in  when  they  con- 
tracted.   1  Barb.  Ch.  B.  125. 

In  order  to  rescind,  both  parties  must  be  placed  in  the  identical  situation 
which  they  occupied  when  the  contract  was  made.  Chit,  on  Cont,  9th  e<L,  p. 
750,  citing  5  East,  supra.— 2  Toung  and  Jer.  278. 

A  party  defrauded  in  a  contract,  has  his  choice  of  remedies.  He  may  stand 
to  the  bargain,  and  recover  damages  for  the  fraud ;  or  he  may  rescind  the  con- 
tract, by  first  returning  what  he  bought,  and  then  recover  what  he  had  paid  or 
sold.     Campbell  v.  Fleming,  1  Ad.  and  £1.  40. 

In  another  late  case,  it  is  said,  the  decision  in  Hunt  v.  SUk  lays  down  a  very 
clear  and  just  rule  in  these  cases.  The  rescission  must  place  the  parties  in 
statu  quo,'  otherwise,  the  party  seeking  to  rescind  will  be  left  to  his  action  for 
damages.  And  where  a  party  elects  to  rescind,  he  must  return  the  considera- 
tion received  before  any  right  of  action  accrues.  It  is  not  enough  to  notify 
the  party  committing  the  fraud  to  come  and  recover  the  goods.  Beed  v.  Stan- 
ford, 2  Young  and  Jer.  278. 

In  Norton  v.  Young,  3  Greenl.  90,  the  defendant  had  exchanged  with  the 
plaintiff  a  recognizance  to  confess,  &c,  signed  by  a  third  party,  for  store  goods. 
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The  transaction  was  fraudulent.    On  discovering  the  fraud,  the  plaintiff  wrote    May  Term, 
to  the  defendant  that  he  would  hare  nothing  more  to  do  with  the  recognizance,        1859. 
and  that  he  should  come  and  pay  for  the  goods  exchanged  for  it    But  no  offer  ~ 
was  made  to  return  the  recognizance  before  suit.    In  an  action  for  the  price  of 
the  goods,  treating  the  contract  as  rescinded,  the  Court  say:  "It  has  been 
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urged  that  a  return  of  the  recognizance  to  the  defendant  was  not  necessary  to 
rest  the  right  of  action  in  the  plaintiff,  but  that  as  soon  as  he  had  given  notice 
of  the  intention  to  rescind,  his  right  of  action  had  matured.  The  cases  cited 
do  not  support  this  position.  Before  any  right  of  action  accrued  to  the  plain- 
tiff to  recover  the  value  of  the  goods,  the  recognizance  should  have  been  re- 
turned to  the  defendant.  Things  must  be  put  in  statu  quo  to  enable  a  party  to 
rescind  a  contract."  Accordingly,  also,  Kimball  v.  Cunningham,  4  Mass.  R. 
502;  Conner  v.  Henderson,  15  id.  319;  Shields  v.  Potter,  2  Sandf.  262— opinion 
by  Oaklkt,  C.  J. 

Much  more  might  be  cited  to  the  same  effect.  If  the  foregoing  authorities 
do  not  settle  the  question  of  rescission  on  the  complaint  at  bar,  against  Newell 
and  Beach,  it  may  be  safely  asserted  that  no  question  can  be  settled  by  au- 
thority. 

The  deductions  from  these  authorities  are — 

1.  That  unless  the  whole  property,  or  title,  received  on  the  contract,  is  re- 
stored, no  right  of  action  can  accrue  in  any  case  for  rescission. 

2.  That  where,  as  in  this  ease,  a  deed  is  necessary,  it  must  be  a  complete 
deed— which  will  secure,  and  which  purports  to  secure,  to  the  party,  all  he  had 
parted  with. 

3.  That  in  such  case,  a  mere  quitclaim  deed,  without  the  grantor's  covenant 
against  incumbrance  done  or  snfiered  by  him,  is  not  sufficient;  nor  is  a  deed 
sufficient  which,  like  that  tendered  August  31, 1853,  does  not  embrace  all  the 
property  purchased. 

4.  That  the  tender  of  an  imperfect  deed  is  as  though  there  was  no  tender, 
and  confers  no  right  of  action  to  rescind. 

In  this  case,  there  was  no  proper  deed  tendered  before  suit.  In  all  the 
above  cases,  if  a  proper  tender  is  not  made  before  suit,  and  kept  up  in  Court, 
it  is  idle  to  talk  about  rescission.  Situated  as  they  were,  the  property  received 
so  incumbered  that  it  could  not  be  restored,  or  if  unincumbered,  was  not  re- 
stored, nor  offered  to  be  restored,  before  suit,  they  had  no  right  of  action  to 
rescind.  Their  remedy  was  on  the  contract  for  damages.  It  is  further  re- 
spectfully submitted  that  the  former  decision  in  7  Ind.  B.  147,  on  demurrer  to> 
the  complaint,  was,  in  this  respect,  also  erroneous. 

Again,  as  an  action  to  rescind,  was  this  case  commenced  in  a  reasonable) 
tune?  It  is  proposed  to  call  the  attention  of  the  Court  briefly  and  respectfully 
to  this  point  also,  and  to  the  dates  already  given,  and  a  few  cases. 

It  is  true,  we  are  told  that  this  question  of  reasonable  time  is  a  mixed  ques- 
tion of  law  and  met,  and  as  such,  passed  upon  by  the  Court  sitting  as  a  jury. 
If  a  question  of  met,  the  rule  established  by  this  Court,  and  uniformly  adhered 
to,  is  a  salutary  one,  rarely  to  be  relaxed.  Yet  it  has  been  relaxed  several 
times  [Cooky.  Noble,  4  Ind.  B.  221),  and  should  not  be  regarded  as  wholly  in- 
flexible. If  there  ever  was  a  case  in  which  it  should  have  been  relaxed,  it  was 
that  at  bar.  But  if  the  question,  whether  the  application  to  rescind  was  made 
in  a  reasonable  time,  is  one  of  law,  then  the  Court  erred  in  the  opinion  in  that 
behalf  in  9  Ind.  B.  572. 
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That  delay  is  fatal  to  the  right  to  rescind,  has  been  long  and  well  Fettled. 
When  a  party  intends  to  rescind,  he  must  do  so  promptly  on  the  first  intima- 
tion of  breach  or  fraud.  If  he  negotiates  afterwards,  he  waives  his  right  to 
rescind.  Lawrence  v.  Dale,  3  Johns.  Ch.  23,  affirmed  in  the  Court  of  Errors 
under  the  title  of  McNeven  v.  Livingston,  17  Johns.  437.— 2?rin/«y  v.  TtLUls,  7 
Greenl.  75.— Chit,  on  Cont.  —.—1  Smith's  Lead.  Cases,  237.-4  Hill,  184.— 
4  Denio,  524. 

If,  after  discovering  the  fraud,  the  party  deal  with  the  property  as  his  own, 
he  cannot  rescind.  Nor  would  the  right  to  rescind  be  revived  by  discovering 
other  incidents  in  the  fraud.     Campbell  v.  Fleming,  1  Ad.  and  £1.  40. 

Such  is  the  whole  tenor  of  the  authorities,  especially  the  modern,  overruling 
the  dictum  of  Lord  Redesdale,  in  Murray  v.  Palmer,  2  Sch.  and  Lcf.  486, 
and  the  dictum  of  Lord  Erskine,  in  Morse  v.  Royal,  12  Vcs.  373,  so  much  re- 
lied upon,  in  both  printed  and  oral  argument,  by  counsel  for  the  appellees. 
Besides,  the  dicta  themselves  never  had  any  application  to  the  case;  for  there 
is  no  pretense  but  that  Newell  and  Beach,  at  the  time  of  th*  several  acts  of  con- 
firmation, viz.,  the  second  contract,  in  February,  1851,  the  indorsement  of  the 
Minturn,  Allen  fr  Co.  contract,  in  April,  1851,  and  the  letter  of  Beach,  in  March, 
1853,  knew  all  about  the  subject-matter  they  had  purchased,  and  confirmed  it 
with  their  eyes  open.  The  dicta  of  Redesdale  and  Erskine  have,  therefore, 
no  application. 

The  modern  authorities  do  not  say,  nor  do  we  pretend  that  they  say,  that 
acts  of  confirmation  will  deprive  the  party  of  all  remedy  in  a  contract  tainted 
with  fraud.  What  we  do  say  is,  that  according  to  those  authorities  such  acts 
of  delay,  or  of  confirmation,  deprive  the  party  of  his  remedy  by  rescission. 
He  is  still  left  his  right  of  action  for  damages.  The  modern  authorities  hold 
such  acts  to  be  an  affirmance  of  the  contract — as  evidence  of  his  election  to 
look  for  his  remedy  to  an  action  on  the  contract,  and  not  to  a  rescission  of  it. 

If,  therefore,  the  party  delays  to  seek  his  remedy  by  rescission;  or  if  he  deals 
with  the  property  after  the  discovery  of  the  alleged  fraud;  he  forfeits  his  right 
to  rescind.  So  it  is  settled  in  Indiana.  In  Cain  v.  Guthrie,  8  Blackf.  409,  it 
is  held  that  if  a  party  desire  to  rescind  a  contract  on  the  ground  of  mistake  or 
misrepresentation,  he  should  promptly  communicate  the  facts  on  which  he  re- 
lies, and  his  intention  to  rescind,  to  the  opposite  party.  To  the  same  effect  are 
Johnson  v.  MLane,  7  Blackf.  501,  and  Shaeffer  v.  Shade,  id.  178. 

A  contract  will  not  be  rescinded  unless  the  application  be  made  within  a  rea- 
sonable time.  8  Blackf.  supra.  In  the  leading  case  already  cited,  Masson  v. 
Bovet,  supra,  the  Court  say,  he  will  have  his  remedy  by  rescission,  provided  he 
seeks  that  remedy  by  returning  what  he  has  received,  at  the  earliest  moment 
after  he  has  knowledge  of  the  fraud. 

So  applications  to  rescind  must  be  made  as  soon  as  the  cause  for  rescission 
is  discovered.    Ayres  v.  Mitchell,  3  Sm.  and  M.  683. 

As  to  what  is  a  reasonable  time — is  it  a  question  of  law,  or  of  fact?  We 
proceed  to  respectfully  and  briefly  state  a  few  authorities  out  of  a  large  num- 
ber '(in  opposition  to  the  opinion  of  this  Court,  in  9  Ind.  R.  supra),  that  it  is 
purely  a  question  of  law,  and  not  a  mixed  question  of  law  and  fact. 

Thus,  whether  application  to  rescind  has  been  made  in  a  reasonable  time,  is 
a  question  of  law  for  the  Court,  and  not  of  fact  for  the  jury.  Holbrook  v.  Burt, 
22  Pick.  546. 

In  Kingsley  v.  Wallis,  14  Maine  B.  57,  the  suit  was  on  a  note  for  the  pur- 
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chase-money  of  an  interest  in  a  patent  right.    The  deed  and  note  were  dated 
April  9, 1834.    The  defendant  reserved  the  right  to  rescind  if  he  could  not  sell 
the  patent  right,  or  if  he  got  sick  of  his  bargain;  but  no  time  was  fixed.    In  " 
June  following,  he  offered  to  give  up  the  bargain,  and  return  the  deed  to  the 
plaintiff,  and  demanded  his  note.    The  Court  held — 

1.  That  what,  in  such  a  case,  was  a  reasonable  time  to  rescind,  was  a  ques- 
tion of  law. 

2.  That  a  delay  of  two  months  and  a  half  before  making  the  offer  to  rescind, 
was  beyond  a  reasonable  time. 

The  decision  on  the  circuit,  made  by  Whitmajt,  C.  J.,  was  affirmed  on 
appeal. 

This  case  is  not  merely  analogous  to  that  at  bar;  it  covers  it  completely. 
Accordingly  Ragan  t.  Gaither,  11  Gill,  and  Johns.  472;  3  Johns.  Ch.  R.  supra; 
2  Grecnl.  249;   Warren  v.  Daniels,  1  Wood  and  M.  90. 

It  lias  been  seen  that  Beach's  first  contract  for  the  patent,  was  in  September, 
1850;  the  second,  November  20,  1850;  the  third,  February  5,  1851.  Gatling 
»k*ft  the  state  in  July,  1851,  about  ten  months  after  the  first,  eight  and  a  half 
after  the  second,  and  nearly  six  months  after  the  third  contract.  Two  or  three 
days  would  have  sufficed  to  carry  Newell  and  Beach  to  either  of  the  territories 
they  had  purchased.  Was  it  due  diligence  in  Newell  and  Beach  to  slumber 
over  their  purchase  thirty  months,  when  the  value  of  the  drill  could  have  been 
tested  and  ascertained  in  as  many  days?  Even  on  the  face  of  the  complaint, 
it  is  apparent  that  they  had  ample  time  to  ascertain  every  (act  alleged  to  ope- 
rare  as  a  fraud,  and  that,  too,  long  before  they  made  the  second  -contract,  in 
February,  1851 ;  long  before  they  indorsed  the  Minturn,  Allen  fr  Co.  contract, 
in  April,  1851;  long  before  Catling  left  the  state,  in  July,  1851;  long  before 
Beach  wrote  his  negotiating  letter,  in  March,  1853. 

Equity  does  not  give  parties  forever  to  discover  defects  or  fraud,  any  more 
than  to  elect  what  they  shall  do  about  it  when  it  is  discovered.  Equity  does 
not  subserve  negligence,  nor  extend  its  remedies  to  improvident  contracts.    * 

The  appellees  had,  by  their  own  showing,  ample  time  to  investigate,  and 
make  themselves  acquainted  with  the  whole  thing.  They  complain  of  the 
Chicago  contract.  Was  there  not  such  a  contract,  and  a  profitable  one,  too, 
for  Mayhewt  Even  had  it  been  otherwise,  Indianapolis  and  Chicago  were  not 
tvrenty-four  hours  apart;  Mayhevo  was  almost  their  next-door  neighbor.  What 
hindered  them  to  investigate  that  matter  sooner?  So  of  the  Minturn,  Allen  fr 
Co.  contract;  Indianapolis  and  Urbana  were  connected  pretty  directly  by  rail- 
road. Why  did  they  not,  when  in  Ohio,  in  the  winter  of  1850,  seek  Minturn, 
AlUn  4r  Co.,  and  ascertain  the  facts  for  themselves,  before  they  made  the  second 
contract,  in  February,  1851?  *  *  But  they  did,  afterwards,  seek  Minturn, 
Aikn  fr  Co.,  and  did,  on  the  17th  day  of  April,  1851,  with  the  contents  of  that 
contract  before  them  in  all  their  length  and  breadth — with  Minturn,  Allen  fr  Co. 
before  them,  face  to  face,  with  their  own  hands,  wipe  out  every  shadow  of  fraud 
b  v  the  following  indorsement : 

"  Having  purchased  the  territory  for  which  the  within  contract  was  made,  we 
do  hereby  agree  to  conform  to  its  terms.  Newell  and  Beach." 

It  would  be  highly  instructive  to  see  the  learned  counsel  produce  authority 
to  do  away  the  proper  legal  effect  of  that  indorsement.  The  dicta  of  Erskihb 
and  Rbdesdale  don't  meet  the  case. 
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But  they  allege  that  GatUng  left  the  state  In  May,  1851,  and  did  not  retain 
till  the  spring  of  1858 ;  and  that,  hence,  they  could  not  proceed  to  rescind.  We 
take  them  at  their  word,  though  it  is  contrary  to  the  fact.  Under  the  authori- 
ties above  cited,  they  were  then  too  late.  They  had  slumbered  some  six 
months.  Bat  what  if  he  was  out  of  the  state?  Did  that  hinder  them  from 
filing  their  bill  to  rescind,  and  continue  for  process  ?  And  what  had  become  of 
the  process  by  publication,  or  of  attachment,  daring  that  time?  Besides,  Gat- 
Ung had  agents  at  Lebanon  and  Indianapolis,  of  whom  they  could  have  made 
inquiry.  Their  complaint  alleges  no  sufficient  excuse,  because  they  have 
shown  in  it  no  diligence  in  making  inquiry  for  GatUng,  The  role  is  this:  A 
party  alleging  and  relying  on  ignorance,  must  show  that  he  used  due  diligence 
to  obtain  information,  and  that,  too,  in  vain ;  or  that  he  could  not  have  obtained 
the  necessary  information  by  the  use  of  such  diligence.  Waseon  v.  Waring,  15 
Beav.  151. 

Nowhere,  in  the  complaint,  is  it  alleged  that  they  used  any  diligence  what- 
ever to  find  either  GatUng  or  his  agent.  Not  a  word  of  it.  Bat  in  the  face  of 
all  these  facts— the  equality  of  the  parties;  the  length  of  time  elapsed  before 
salt,  or  notice  of  intention  to  rescind;  the  length  of  time  between  the  Novem- 
ber contract  and  the  February  contract,  affording  such  faculty  of  inquiry;  the 
utter  failure  to  prove  fraud  in  the  Chicago  contract;  the  indorsement  of  the 
Mtntvm,  Alien  j>  Cb.  contract;  the  failure  to  tender  back  all  they  had  received, 
before  suit  was  brought;  and  the  overwhelming  evidence  of  the  value  and  utility 
of  the  drill;  in  the  mce  of  all  these,  the  case  is  still  urged  on,  *  *  *  *  * 
no  matter  what  acts  of  negligence,  what  acts  of  confirmation,  or  what  acts  of 
waiver  the  appellees  might  have  done,  or  what  fatal  hiatus  there  might  be  in 
their  complaint  and  their  proof. 

To  me  it  seems  a  perfectly  plain  caoe  a  clear,  legal,  open-and-shut  against 
Newell  and  Beach,  without  even  a  shadow  of  merit  It  is  one  of  those  cases 
in  which,  according  to  the  authorities,  the  Courts  should  be  astute  to  check 
such  groundless  charges  of  fraud.  The  authorities  cited  fully  sustain  Judge 
But jUtt's  first  opinion,  in  holding  the  complaint  insufficient  for  rescission. 
•  ##  #  *  •  *  *  • 

The  evidence  shows  what  could  be  done  with  the  drill  in  Illinois,  when  it 
was  in  the  right  hands.  The  success  in  IUinois  fully  justified  ewvrj  representa- 
tion of  value,  utility,  and  the  profits  to  be  realised  upon  it,  made  to  them  by 
GatUng.  There  is  not  a  single  authority  that  the  mere  speculative  representa- 
tion of  what  a  thing  would  be  worth,  even  if  exaggerated  and  false,  was  ever 
adjudged  fraudulent.  Price,  value,  and  prospective  profits,  are  mere  matters 
of  opinion,  or  at  least,  of  common  intelligence.    #####*#     * 

I  have  thus  very  imperfectly,  but  with  entire  respect  to  the  Court,  pointed 
out  some  of  the  errors  into  which  it  is  conceived  the  Court  has  fallen,  in  its 
former  rulings  in  this  case.  I  have  done  it  the  more  freely,  because  I  had 
taken  part  in  these  decisions.  But  the  Court,  as  now  composed,  can  but  feebly 
appreciate  the  bearing  of  the  excluded  evidence,  unless  they  make  themselves 
familiar  with  the  record  in  all  its  details,  which  they  will  no  doubt  do. 

Let  us  now  inquire— 

1 .  What  were  the  issues  joined  between  the  parties  ? 

The  foundation  of  the  particular  issue  which  the  bill  of  exceptions  applies 
to,  is  on  record,  in  these  words,  viz. : 

"The  plaintiffs  say  that  the  said  representations  so  made  by  defendant  were 
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ause,  fraudulent,  and  deceitful;  and  that  the  interest  so  purchased  by  them  of 
laid  defendant,  is  and  was  entirely  worthless,  and  of  no  value  whatever." 

The  corresponding  allegation  in  the  second  paragraph  of  the  complaint  is  in  - 
these  words,  via.: 

"That  the  representations  so  made  were  false,  and  fraudulent,  and  deceitful, 
and  known  to  be  so  by  the  defendant;  and  were  made  by  him  with  the  intent 
and  design  to  cheat  and  defraud  the  plaintiffs  in  the  premises;  and  that  the  in- 
terest so  purchased  by  mem  of  the  defendant  is  entirely  worthless,  and  of  no 
Tthie  whatever." 

The  first  allegation  relates  to  the  first  contract  by  Newell  and  Beach,  of  No- 
vember 20, 1850,  and  is  in  the  first  paragraph  of  the  complaint. 

The  second  allegation  relates  to  the  contract  of  February  5, 1651,  in  the  sec- 
ond paragraph. 

The  mlse  representations  alluded  to  are,  as  to  the  Minium,  Allen  fr  Co.  con- 
tract, which  they  indorsed ;  as  to  the  Chicago  contract,  which  were  substantially 
true;  as  to  the  topography  of  Michigan,  which,  as  in  Crank  v.  Cole,  10  Ind.  R. 
485,  was  as  well  known  to  them  as  to  him;  as  to  the  great  profits  they  would 
realise  from  the  patent,  which  were  mere  opinion,  never,  as  we  have  seen,  held 
to  be  fraudulent  (9  Ind.  B.  $upra);  and  yet  those  were  the  mlse  representations. 
The  prayer  was  for  rescission,  or  10,000  dollars  damages. 

But  the  great  fact  in  issue,  indeed  the  only  material  one,  was,  that  the  ma- 
chine itself— the  right  to  sell  and  use  it— was  wholly  worthless  and  of  no  value. 
This  feet  was  put  in  issue  by  denial  in  various  forms.  There  was  a  general 
denial  of  every  material  allegation  in  the  complaint.  Several  allegations  of 
the  complaint  were  denied  specifically,  and  in  detail.  Thus,  among  others, 
Getting  denies  that  the  patent  right,  Ac.,  is  worthless,  but,  on  the  contrary,  al- 
leges that  it  is  of  great  value.  In  addition  to  these  numerous  detailed  denials, 
the  answer  sets  up  various  matters  of  delay,  waiver,  &c,  by  way  of  avoidance. 
To  none  of  the  paragraphs  of  the  answer  was  there  any  demurrer,  but  only  a 
general  denial. 

Such  was  the  chief  issue  joined  between  the  parties— the  value  of  the  drill, 
as  a  patented  improvement,  being  the  essence  of  all  combined. 

2.  What  did  the  trial  by  the  Court  embrace? 

It  u  suficient  to  say  that  it  embraced  all  these  issues.  This  proposition 
needs  no  comment. 

The  chief  issue,  then,  being  whether  the  interest  purchased  by  the  plaintiffs 
from  the  defendant  was,  as  alleged  in  the  complaint,  entirely  worthless  and  of 
no  value  whatever,  was  the  evidence  offered  and  excluded,  pertinent  and  rele- 
vant to  mat  issue? 

The  burden  of  proving  that  the  patent  interest  was  worthless,  was,  by  the 
pleadings,  imposed  on  the  plaintiffs  below.  It  was  the  right  and  duty  of  the 
defendant  to  rebut  and  repel  it,  and  show  that  it  was  valuable.  To  do  this — 
to  prove  that  it  was  valuable— what  range  and  selection  of  means  was  then  in 
the  power  of  the  defendant? 

Gating  could  not  prove  its  value  by  actual  experiment  in  any  of  the  terri- 
tory sold  to  the  plaintiffs,  because  by  his  deed  of  transfer  to  them,  he  had  ne- 
cessarily excluded  himself  from  making  experiments,  or  testing  the  value  of 
the  drill,  within  their  territory.  He  could  neither  sell  nor  use  the  drill  in  the 
territory  transferred.  So  that  he  could  not  lay  the  foundation  for  any  such  evi- 
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dence.  In  such  circumstances,  he  could  neither  be  expected  nor  required  to 
produce  it. 

Nor  could  Gatling  glean  any  evidence  from  that  quarter  arising  out  of  the 
acts  of  the  plaintiffs.  For  their  want  of  skill  and  sagacity  in  presenting  the 
claims  of  the  drill  to  the  public;  the  (act  that  they  never  presented  die  drill  at 
all  in  nineteen-twentieths  of  their  territory;  the  further  fact  that  they  nerer 
manufactured  any  drills,  not  even  for  samples ;  and  the  further  great  met  that 
they  nerer  even  experimented  with  the  rise-and-fall  tooth  drill— the  very  thing 
they  had  purchased;  all  these  combined,  shut  Galling  out  completely  from  any 
of  the  ordinary  means  of  proving  the  value  of  the  drill  in  Michigan.  Their 
deeds  show  it  was  Gatling**  Premium  Grain  Drill  they  had  purchased.  Instead 
of  that,  they  experimented  with,  exhibited,  &c.,  the  stationary  tooth  drill.  If 
they  were  not  such  highly  intelligent  gentlemen,  we  might  well  doubt  whether 
they  knew  the  difference.  At  all  events  they  made  no  experiments  in  their 
own  territory  with  Catling's  Rise-and-FaU  Tooth  Premium  Grain  Drill,  from 
which  Gatling,  or  anybody  else,  could  glean  any  evidence  of  its  value.  If  they 
had,  this  suit  would  never  have  been  brought;  they  could  have  sold  profitably. 

So  that  neither  on  his  own  account,  or  on  theirs,  could  Gatling  be  legally 
expected  to  produce  evidence  of  its  value  from  the  territory  he  had  transferred 
to  the  plaintiffs.  There  were  no  means  then — no  instruments  of  evidence  in 
that  direction,  only  what  of  prejudice  the  plaintiffs  had  here  and  there  raii(d 
against  the  machine. 

What,  then,  was  he  to  do?  He  offered  bis  patents  from  different  govern- 
ments. They  were  rejected.  He  offered  his  medals  awarded  on  various  occa- 
sions for  the  best  drill  in  use.  They  are  also  rejected.  The  very  certificates 
of  its  value,  which  Newell  and  Beach  had  collected  and  printed,  and  which  had 
been  embodied  in  their  depositions,  are  stricken  out.    What  was  he  to  do? 

In  the  language  of  the  fourth  bill  of  exceptions — "The  defendant  offered  to 
prove,  by  James  B.  Hart,  that  there  was  then  a  demand  for  Gatling's  Premium 
Grain  Drill  in  the  state  of  Illinois,  where  the  drill  had  been  tested ;  and  to  prove, 
also,  the  value  and  success  of  the  drill  in  Illinois;  and  also  to  prove  what  sales 
had  been  made  in  that  state.  The  defendant  offered  to  prove  this  to  rebut  the 
charges  of  fraud  and  false  representations  respecting  the  Mayhew  contract;  and 
to  rebut  the  charge  of  want  of  value  in  the  drill."  This  was  excluded  only  as 
to  sale  and  demand  prior  to  the  contract,  and  during  the  ensuing  season. 

The  fifth  bill  of  exceptions  was,  that  the  defendant  offered  to  prove  by  Hart 
what  sales  of  said  drill  and  territory  Royal  Mayhew  had  made  in  Wincis*— May- 
hew,  the  person  referred  to  in  the  complaint— to  repel  the  charge  of  fraud,  and 
to  show  the  value  and  demand  for  the  drill  where  it  was  known.  But  the  Court 
excluded  that  also,  save  as  to  the  time  prior  to  the  Beach  contract,  and  the  en- 
suing year. 

Now,  then,  let  us  inquire — 

1.  As  to  the  pertinency  of  the  evidence. 

2.  The  propriety  of  its  limitation. 

1 .  Its  pertinency.  The  pertinency  and  relevancy  of  the  evidence  is  admitted 
by  the  Court  below,  in  the  very  act  of  limitation.  Whatever  occurred  prior  to 
the  Beach  contract,  and  for  the  ensuing  year,  that  Court  and  this  Court  admit 
was  good  evidence.  It  was  relevant  in  two  ways  to  the  case  made  in  the  com- 
plaint.   It  was  pertinent  to  the  issue  of  fraud  joined  on  Mayhew's  Illinois  con- 
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tract.  It  was  pertinent  to  the  broad  and  all-important  tone  of  any  value  what- 
ever m  the  right  patented.  All  this,  the  Court  below  ruled  as  to  the  years  1850 
and  1851,  and  there  is  no  exception  taken  on  their  part.  They  cannot  now 
complain  of  it  Their  argument  against  it  at  this  time  is  about  of  a  piece  with 
our  argument  against  the  former  decisions  of  this  Court  in  this  case;  and  will 
probably  have  as  much  weight. 

Now  this  was  the  best  evidence  which,  in  the  circumstances  of  this  case,  was 
accessible.    It  was  the  only  evidence  open  to  GatUng. 

But  it  was  pertinent  and  relevant  in  another  sense  than  anything  conceived 
by  the  appellees.  Suppose,  on  the  introduction  of  gunpowder,  a  man  having 
the  patent  for  that  discovery,  sells  the  right  to  make,  vend,  and  use  the  article 
there  to  Newell  and  Beach;  representing  that  Michigan  is  one  of  the  best  ex- 
plosive states  in  the  Union;  that  gunpowder  will  explode  there  very  freely,  &c., 
&c.  Having  thus  sold  Michigan,  the  vendor  can  do  nothing  in  that  state  in  the 
way  of  sale.  He  cannot,  consequently,  furnish  any  test  of  its  value  directly 
within  that  territory.  Suppose  Newell  and  Beach  make  no  proper  offers  or  ex- 
periments there  either — but  taking  saltpetre  instead,  offer  that  as  the  explosive 
substance  called  gunpowder.  They  fail.  Years  after  they  come  back  and  al- 
lege fraud.  They  say  that  the  vendor  falsely  represented  mat  Michigan  was  a 
first  class  explosive  country,  where  gunpowder  would  readily  explode.  Where- 
as, in  fact,  gunpowder  would  not  explode  in  Michigan,  and,  therefore,  the  right 
to  sell  was  worthless,  and  of  no  value;  and  for  this  fraud,  they  besought  the 
Court  to  rescind  the  contract. 

This  is  exactly  a  parallel  case.  This  mode  of  cultivating  wheat,  by  a  drill, 
is  a  process  not  affected  by  township,  or  county,  or  state  lines.  Wherever 
wheat  will  grow,  it  remains  true  that  the  drill  is  the  best  mode  of  cultivation. 
It  is  a  process  not  affected  by  climate  or  latitude,  in  contradistinction  to  a  mere 
local,  artificial  application.  It  is  like  a  machine  or  process  for  the  application 
of  electricity,  or  steam  power,  or  gunpowder.  It  is  true  that  all  these  will  be 
more  or  less  affected  by  the  state  of  the  atmosphere — that  is,  in  fact,  by  the 
climate.  Whether  in  this  or  that  locality  the  process  can  be  applied  profitably 
in  any  of  them,  wheat  included,  is  another  question.  Wherever  wheat  is  a 
staple  production,  the  process  by  drill  is  applicable.  The  Court  know,  as  a 
matter  of  common  information,  that  both  Illinois  andMcA/^onarewheAt-grow- 
ing  states.  So  is  Ohio.  The  Court  know,  in  like  manner,  that  the  soil  and 
climate  of  these  states  are  essentially  the  same.  The  difference,  if  any,  is  in 
favor  of  Michigan. 

The  result  is,  tflat  a  process  valuable  in  Illinois  for  cultivating  wheat,  must 
be  equally  so  in  Michigan.  It  is  alleged  in  the  answer  of  GatUng,  and  abund- 
antly proved,  that  the  crop  by  drilling  is  largely  increased  over  the  old-fash- 
ioned mode  of  sowing  broadcast.  The  inference  is,  that  this  is  the  effect  every- 
where, unless  somothing  is  shown  making  Michigan  and  Ohio  exceptions.  Thia 
has  not  been  attempted.  Hence,  when  the  effect  of  the  drill,  and  its  value  in 
Michigan,  could  not  be  shown  by  GatUng,  as  we  have  seen,  directly,  the  nexa 
best  evidence  was  the  effect  and  value  of  the  drill  as  a  process  for  the  cultiva- 
tion of  wheat  in  the  adjoining  state  of  Illinois.  Its  value  as  such  process,  was 
legitimate  and  relevant  to  GatUng* s  defense,  and  pertinent  to  the  issue  upon 
which  the  parties  had  rested  their  case.  It  was  to  go  to  the  Court  or  jury,  to 
enable  the  tribunal  trying  the  facts  to  say  whether  the  right  to  vend  and  use 
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the  drill,  was,  as  alleged  on  the  one  hand,  and  denied  on  die  other,  worthless 
or  not. 

It  is  not  necessary  to  discuss  what  was  the  weight  of  such  evidence— whe- 
ther it  was  strong  and  conclusive,  or  weak.  If  it  was  pertinent  to  the  Issue — 
if  it  tended  to  prove  or  disprove  that  issne — the  party  offering  it  was  entitled 
to  it.  It  was  error  to  exclude  it.  Had  the  mind  of  the  Court  or  jury  been  on 
a  balance,  that  very  evidence  might  have  turned  the  scale.  It  was  the  last 
feather  that  broke  the  camel's  back.  This  Court  cannot  tell  the  effect  of  ex- 
cluding pertinent  evidence,  and,  hence,  has  always  held  it  error  to  exclude  it. 

Some  authorities  on  this  point,  in  our  own,  and  other  Courts,  will  be  pre- 
sently added.  To  affirm  the  judgment  below,  this  Court  will  have  to  overrule 
a  large  and  most  respectable  class  of  cases.  But  before  citing  authorities,  we 
will  advert  to  the  limitation  as  to  time. 

2.  The  limitation  by  the  Court  to  the  year  the  patent  right  was  sold,  and  the 
ensuing  year  (1850  and  1851),  was  also  clearly  erroneous.  NaceU  and  Beach 
had  purchased  the  patent  for  its  whole  lifetime.  The  first  years,  when  new 
and  unknown,  were,  of  course,  the  least  valuable.  The  ruling  confined  the 
evidence  to  the  period  most  unfavorable  to  Gatling.  The  purchase  was  of  the 
lifetime  of  the  patent,  and  Gatling  was  clearly  entitled  in  evidence  to  the  his- 
tory and  impress  which  its  past  career  had  made.  So  were  both  parties.  That 
was  the  very  material — the  magazine  for  both.  If  in  the  period  from  1850  to 
1856,  the  history  and  practical  operation  of  the  drill  had  shown  h  to  be  worth- 
less, most  clearly  the  appellees  were  entitled  to  the  evidence.  Had  Mayhew, 
with  every  care  and  skill  in  introducing  the  drill  in  Illinois,  yet  signally  failed 
because  of  its  practical  inefficiency,  would  not  the  appellees  have  been  entitled 
to  that  evidence?  Most  certainly.  And  if  every  year  had  but  demonstrated 
its  inefficiency  still  more — 1856  the  most  of  all — there  is  no  Court  in  Christen- 
dom so  stupid  as  to  exclude  the  appellees  from  such  evidence.  Why,  then, 
exclude  Gatling's  evidence  of  its  increased  favor,  practical  utility,  and  value! 
Is  it  not  as  good  and  legitimate  in  defense  as  in  the  prosecution? 

We  will  now  beg  the  attention  of  the  Court  briefly,  to  a  few  authorities  in 
relation  to  the  relevancy  of  evidence,  as  illustrative  of  the  observations  just 
made. 

Thus,  opening  our  own  Reports  at  random,  we  find, 

That  any  evidence,  however  slight,  tending  to  prove  a  material  fact,  should 
be  submitted  to  the  jury.     Crookshank  v.  Kellogg,  8  Blackf.  256. 

The  rule  is,  that  if  the  evidence,  taken  together,  tends,  however  slightly,  to 
prove  the  party's  case,  it  must  be  submitted  to  the  jury.  *  Babcock  v.  Doe  d. 
Bowman,  8  Ind.  R.  1 10.  And  the  foregoing  case  in  8  Blackf.  256,  and  Haynet 
v.  Thomas,  7  Ind.  R.  38,  are  cited. 

So  in  Harbor  v.  Morgan,  4  Ind.  R.  158— Whether  the  evidence  offered  was 
a  complete  defense,  was  not  the  question.  It  was -pertinent  to  the  ic  ^oe.  If  it 
tended  to  support  the  defense — tended  to  make  a  single  link  in  that  defense- 
it  should  have  been  admitted. 

And  it  is  admissible,  if  it  be  the  best  evidence  which  the  nature  of  the  esse 
will  admit— if  it  is  the  best  evidence  of  which  the  case  is  capable.  Jackson  v. 
Cullum,  2  Blackf.  228. 

So  evidence  appropriate  to  one  count  or  issue,  though  not  so  to  all,  must  be 
admitted.    Irving  v.  Thomas,  6  Shep.  418. 
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And  it  is  often  allowed  to  range,  owing  to  the  circumstances  of  the  case. 
Thus,  when  the  issue  was  as  to  the  quality  of  wood,  and  the  plaintiff's  evidence 
tended  to  show  that  it  was  mostly  unsound,  Ac.,  it  was  held  competent  for  the 
defendant  to  show  that  the  standing  timber  from  which -the  wood  was  cut,  was 
s  good  fair  lot  of  timber.     Green  v.  Donaldson,  16  Verm.  R.  162. 

So,  in  the  case  of  Abbott  v.  Wyse,  15  Conn.  R.  254,  the  matter  in  issue  was 
the  market  price  of  an  article  at  A.,  the  place  of  delivery;  in  the  absence  of 
proof  of  the  value  there,  evidence  of  its  value  at  B.,  seven  miles  distant,  was 
offered  in  connection  with  evidence  that  the  price  at  the  two  places  was  usually 
the  same;  and  this  was  held  to  be  admissible. 

Now  the  Court,  in  the  case  at  bar,  knew  judicially,  as  well  as  from  the  evi- 
dence in  the  cause,  that  Michigan  and  Illinois  were  both  wheat-growing  states. 
Can  this  Court  say  that  the  value  of  the  wheat  drill  in  Illinois  did  not  tend  to 
rapport  the  defense  that  it  was  valuable  in  Michigan  also  ? 

It  is  said  that  this  is  res  inter  alios  acta.  Indeed !  And  yet  for  the  purpose 
of  settling  the  location  of  the  premises  demanded,  it  is  held  in  Massachusetts 
that  the  grants  of  adjacent  lands  between  strangers  are  admissible  and  rele- 
vant evidence.    Sparhawk  v.  Bullard,  1  Met.  25. 

It  is  no  objection  to  evidence  that  it  does  not  prove  the  party's  whole  case. 
If  it  be  a  link  in  the  chain,  so  it  is  admissible.  Haughey  v.  Strkkler,  2  Watts 
and  Serg.  411.  It  is  error  to  reject  evidence  pertinent  to  the  issue.  Nearing 
v.  Bell,  5  Hll,  291. 

Evidence  conducing  to  prove  the  issue  should  not  be  excluded.  2  McLean, 
596.  Evidence  tending  to  prove  the  issue,  though  not  sufficient  to  justify  a 
verdict,  should  be  admitted.     The  State  v.  McAllister,  11  Shep.  139. 

It  should  be  remembered,  says  the  Kentucky  Court,  that  under  the  head  of 
relevancy,  the  question  is  not  whether  the  evidence  offered  be  the  most  con- 
vincing, bnt  whether  it  tends  at  all  to  illustrate  the  question.  Eolt  v.  Crume, 
Iitt.  Scl.  Cases,  499. 

So,  in  the  same  state,  when  the  question  arose  whether  a  slave  had  been 
made  a  gift  or  present  to  a  newly  married  daughter,  it  was  held  admissible  to 
show  that  the  father  had  presented  slaves  to  some  of  his  other  daughters  on 
their  marriage,  for  the  purpose  of  enabling  tho  jury  to  determine  his  intent  in 
that  case.    Smith  v.  Montgomery,  5  B.  Mon.  502. 

8o  facts  occurring  after,  are  admissible  to  explain  facts  occurring  before,  the 
commencement  of  the  suit.  McLeod  v.  Johnston,  Anth.  16.— Ruls  v.  Knight, 
8  Mart.  (La.)  267. 

In  support  of  these  considerations,  is  the  language  of  this  Court  on  this  very 
point,  and  in  this  very  case,  9  Ind.  B.  572,  vis. : 

"The  complaint  alleges  that  Gatling's  representations  of  the  value  of  the 
drill,  &c.(  were  false,  fraudulent,  and  deceitful,  and  that  the  interest  so  purchased 
by  them,-«f  said  defendant,  is,  and  was,  entirely  worthless,  and  of  no  value 
whatever. 

"Now  the  question  of  die  then  value  of  the  drill  and  patent  was  clearly  in- 
volved in  the  case,  in  whatever  aspect  viewed. 

"1.  It  was  one  of  the  issues  in  the  cause. 

"2.  If,  instead  of  a  rescission,  the  Court  should  give  damages  for  tho  fraud, 
then  it  would  bo  necessary  to  know  the  value  of  the  drill,  &c.,  in  order  to  de- 
termine the  amount  of  damages.    And, 

"3.  It  was  necessary  to  know  the  value  of  the  drill,  &c.,  in  order  rightly  to 
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May  Term,    determine  whether  there  should  or  should  not  be  a  rescission  of  the  contract." 
1859.       And  the  whole  of  page  581  is  to  the  same  effect. 

The  appellees,  in  their  late  brief,  say:  "If  the  Court  had  determined  that 
tho  contract  could  not  be  rescinded,  but  that  the  appellees  were  entitled  to 
Newbll.  damages  on  account  of  the  fraud,  then  the  question  of  the  value  of  the  rights 
would  have  been  material  in  order  to  grant  the  proper  measure  of  relief. 
*  *  *  This  Court  cannot  reverse  the  case  on  account  of  the  rejection  of 
evidence,  material  only  in  the  event  that  the  Circuit  Court  had  granted  a 
different  species  of  relief." 

It  may  be  observed  pleasantly,  and  with  entire  respect  to  opposing  counsel, 
that  this  is  certainly  the  latest  specimen  of  legal  logic. 

1.  It  admits,  just  as  we  contend,  that  in  the  event  of  rescission  being  denied 
and  damages  given  by  the  Circuit  Court,  the  excluded  evidence  was  peitiuent 

2.  The  Court  was  not  trying  the  question  6imply  whether  they  should  re- 
scind or  not,  or  give  damages  or  not ;  but  whether  it  was  a  proper  case  for  re- 
scission alone,  or  damages  alone;  or  whether  the  evidence  entitled  the  party 
to  either.  We  admit,  and  we  have  shown  by  the  instructions,  that  it  was 
wholly  irregular  and  anomalous  to  have  issues  for  rescission,  and  also  issues 
for  damages,  pending  on  the  6ame  contract  and  in  the  same  case.    If  error,  it 

*  was  the  error  of  the  appellees.    This  Court  inadvertently  permitted  the  issues 

to  be  so  made  up.  So  that  the  lower  Court  was  trying  all  together — whether 
Newell  and  Beach  were  entitled  to  rescission  or  damages,  or  whether  the  evi- 
dence entitled  them  to  either.  Yet,  according  to  the  logic  of  counsel,  rescis- 
sion was  the  only  issue — the  Court,  Rhadamanthtts-tfke,  was  to  dispose  of  the 
alternate  issue  in  advance,  without  hearing  evidence. 

Now,  we  would  beg  to  know  of  counsel  how  the  lower  Court  could  deter- 
mine whether  to  rescind  or  give  damages,  or  refuse  both,  until  they  had  heard 
all  the  evidence  pertinent  to  either  issue. 

Supposo  the  Court  had  "seized  the  bit,"  and  excluded  all  evidence  relating 
to  rescission,  and  admitted  only  evidence  in  relation  to  damages,  how  would 
the  gentlemen,  in  that  case,  relish  their  own  logic  ?  Oh  !  they  say,  the  lower 
Court,  having  determined  to  give  damages  instead  of  rescission,  the  evidence 
relative  to  rescission  was  rightly  excluded !  Suppose  tho  lower  Court  had 
further  determined  against  both  rescission  and  damages,  and,  according  to 
counsel's  logic,  excluded  pertinent  evidence  as  to  both — would  that  phase  of 
the  case  make  their  own  position  more  logical  and  acceptable  ?  Determined ! 
When  ?  How  could  they  determine  that  or  any  other  question  in  issue  before 
the  evidence  was  closed  ?    It  is  preposterous. 

One  only  answer  to  the  quotation  from  Starlie  is,  that  this  Court  simply 
look  at  the  connection  in  which  that  quotation  is  found,  and  examine  the  au- 
thorities we  have  cited  to  the  same  point. 

Their  "popular  favor"  doctrine  is  the  most  ludicrous  part  of  the  case. 
That  any  action  could  accrue  on  the  warranty  of  such  an  impalpable,  inap- 
preciable, and  fickle  thing  as  popular  favor,  is  simply  laughable.  Why,  even 
politicians,  who  make  the  varying  shades  of  popular  favor  their  study,  cannot 
always  understand  the  thing.  Besides,  the  plaintiffs  below  had  the  good  sense 
not  to  put  any  allegation  in  relation  to  popular  favor  in  their  complaint.  Tho 
false  and  fraudulent  representations  are  alleged  to  be  "that  the  drill  was  the 
best  ever  invented."  Have  they  alleged  or  shown  that  there  is,  or  was,  a  bet- 
ter drill?    "That  from  its  manifest  and  acknowledged  superiority,  it  would 
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culture  was  the  best  mode  of  raising  wheat."   Hare  they  alleged,  or  pretended      Newell. 
to  show,  that  it  was  not  the  best  ?    On  the  contrary,  they  prove  it  to  be  the 
best  by  their  own  witness,  Mayhew. 

It  is  very  convenient  to  seek  to  escape  from  all  these,  and  many  other  such 
facts  and  issues,  under  the  vague  and  impalpable  fog  of  "popular  favor."' 
They  put  the  value  of  the  drill  in  issue  themselves,  by  alleging  its  worthless* 
ness,  and  demanding  that  they  have  either  rescission  or  10,000  dollars  dam- 
ages. Have  they  found  their  position  embarrassing,  and  do  they  now  hope  to 
escape  from  it  by  excluding  evidence,  or  by  further  befogging  this  Court  ? 

We  are  done  with  a  case  too  plain  for  argument.  It  was  only  the  erroneous 
decision  in  7  Ind.  R.  147,  that  ever  gave  so  plain  a  case  consequence  or  con- 
sideration anywhere.  If  it  be  said  that  I  participated  in  that,  and  the  subse- 
quent opinion  in  9  Ind.  B.  592, 1  answer  that  I  did.  But  I  did  not  examine 
the  authorities.  That,  in  our  Supreme  Court,  is  always  trusted  to  the  judge 
who  prepares  the  case.  This  has  often  been  thought,  and  perhaps  is,  a  vice  in 
our  judicial  system.  I  can  only  further  say,  that  I  have  found  those  cases, 
and  many  others  which  I  not  merely  consented  to,  as  was  the  fact  in  these, 
but  which  I  wrote,  wherein  it  is  clear  that  the  Court  erred.  So  far  as  I  can 
discover,  the  great  sources  of  error  in  our  Courts  of  last  resort,  in  addition  to 
that  suggested,  is  starting  upon  erroneous  premises,  or  getting  upon  the  track 
of,  and  becoming  entangled  in,  a  series  of  ill-considered  and  anomalous  coses. 
This  is  the  very  difficulty  in  the  two  cases  in  7  and  9  Ind.  B.  For  that  samo 
reason,  I  know  of  more  than  one  case  in  which  the  opinion  of  the  Court  was 
prepared  by  me,  that  ought  to  be  overruled.  So  that  there  is  no  possible  dis- 
respect to  any  member  of  the  Court  in  the  freedom  of  comment  used.  It  was 
done,  because  justice  and  correct  legal  principles,  as  applied  to  Galling' s  case, 
required  it.  I  should  have  been  derelict  to  my  client  and  professional  duty, 
had  I  done  less. 

For  these  reasons,  it  is  respectfully  and  confidently  submitted,  that  the 
Court  adhere  to  the  reversal  in  9  Ind.  B.  592.  That  will  deprive  the  parties 
of  no  right,  but  simply  remand  their  claims  to  the  consideration  of  a  jury  of 
their  country. 

Mr.  Luton,  for  the  appellant,  concurred  in  the  views  of  Judge  Stuart,  and 
added  the  following :     . 

There  are  several  points  in  the  case,  that  I  would  call  the  attention  of  the 
Court  to  at  this  time,  for  the  reason  that  two  of  the  judges  now  upon  the 
bench  heard  nothing  of  the  elaborate  arguments,  by  counsel  of  both  parties, 
when  this  case  was  before  the  Court  at  any  previous  hearing. 

The  points,  in  addition  to  those  presented  in  Judge  Stuart's  brief,  that  I 
wish  to  direct  the  attention  of  the  Court  to,  ore  few,  but  they  arc  points  that 
were  presented  for  the  consideration  of  the  Court,  at  a  former  hearing.  Some 
are  not  noticed  in  the  opinion  of  the  Court,  as  delivered  by  Judge  Pebkins. 

1st.  The  eighth  and  ninth  bills  of  exceptions  in  the  record,  show  that  the 
motions  of  appellees,  on  the  trial  below,  to  strike  out  parts  of  Piaslee's  and 
Mayhcufs  depositions,  were  excepted  to,  as  being  made  too  late,  (i.  «.,  after  all 
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the  evidence  had  been  submitted  and  heard  on  the  trial  below) ;  and  the  stat- 
ute (2  R.  8.  p.  88,  $  266)  was  referred  to,  sustaining  as  on  that  point.  It  is 
true,  the  Court  held  the  evidence  to  be  hearsay,  or  rather  secondary;  bat  that 
was  not  the  point  raised  by  the  appellant.  One  of  the  main  points  was,  that 
the  motion  should  have  been  made  before  entering  into  trial,  as  required  by 
the  statute.  If  this  motion  had  been  made  and  sustained,  before  entering  into 
trial,  the  appellant  would  then  have  had  an  opportunity  of  asking  for  a  con- 
tinuance of  the  cause,  to  have  laid  the  foundation,  if  necessary,  for  this  second- 
ary proof;  and  would  have  been  apprised,  before  the  trial,  of  the  objection,  so 
as  to  have  perfected  his  proof,  if  in  his  power.  These  portions  of  Peadee** 
and  Mayhew's  depositions,  were  copies  of  documents  originating  with  the  ap- 
pellees. These  portions  of  Peaslee's  and  May  hew3 s  depositions  thus  stricken 
out,  are  not  only  important  in  establishing  the  facts  of  Beach  and  NaceU  hav- 
ing gone  to  Ohio,  and  fully  examined  the  drill  territory  for  themselves,  but 
that  they,  then  and  there,  were  fully  satisfied,  and  were  well  pleased  with  their 
purchase;  and  these  documents  and  acts  of  theirs,  are  solemn  admissions  of 
facts  made  by  them,  and  which  they  cannot,  and  did  not,  pretend  to  contra- 
dict, as  will  be  seen  by  the  whole  record.  This,  then,  brings  me  to  the  second 
point,  to  which  I  respectfully  call  the  attention  of  the  Court. 

2d.  The  solemn,  deliberate,  and  numerous  admissions,  made  time  and  time 
again,  in  writing  and  otherwise,  by  the  appellees,  and  which  stand  out  so 
prominently  throughout  the  whole  record,  as  established  facts,  uncontradicted, 
and  wholly  unimpeached  in  any  manner  whatever ;  and  which  established  facts 
eviscerate  the  whole  case  of  Newell  and  Beach,  and  in  any,  and  in  every  aspect 
in  which  it  can  be  viewed,  either  for  rescission,  or  for  damages— even  if  this 
Court  shall  sustain  the  Court  below  in  the  matters  stricken  out,  as  set  forth  in 
the  eighth  and  ninth  bills  of  exceptions — yet  we  have  the  record  still  remain- 
ing, full  of  the  deliberate  admissions  of  facts  by  Novell  and  Beach,  uncontra- 
dicted, and  which  could  not  be  more  strongly  established,  if  they  had  been 
found  to  exist  by  a  special  verdict ;  and  which,  if  they  had  been  found  by  a 
special  verdict,  would,  beyond  all  question,  control  any  general  verdict  for  the 
plaintiffs  below,  and  leave  not  the  least  scintilla  of  right,  equity,  justice,  or 
law,  for  any  judgment  in  favor  of  Newell  and  Beach,  and  more  especially  for 
that  most  anomalous  of  all  judgments,  rendered  by  the  Court  below,  in  doing 
what  was  never  attempted  to  be  done  before,  and  it  is  to  be  hoped,  may  never 
be  attempted  again — i.  e.,  rendering  a  judgment  rescinding  a  contract,  and  in 
the  same  judgment  assessing  damages  for  its  breach.  If  law  is  a  rule  of  action, 
where  is  this  rule  to  be  found  ?  The  rule  never  existed.  It  never  can  exist, 
because  it  is  inconsistent  with  the  nature  of  things.  Rescission,  and  damages 
for  breach  of  contract,  are  founded  upon  opposite  principles — the  existence  of 
the  one,  is  the  annihilation  of  the  other.  They  are  as  opposite  as  life  and 
death — as  light  and  darkness — as  rationality  and  lunacy. 

Let  me  here  request  the  attention  of  the  Court  to  some  of  the  more  promi- 
nent admissions  of  Newell  and  Beach,  as  they  appear  in  the  record ;  and  let  it 
be  borne  in  mind,  that  these  very  admissions  sap  the  gravamen  from  the  ap- 
pellees' whole  case,  leaving  it,  "like  the  baseless  fabric  of  a  vision,"  with  not 
a  wreck  behind. 

Both  paragraphs  in  the  complaint  charge  that  Newell  and  Beach  paid  Gnu 
ling  3,000  dollars  in  cash,  as  the  consideration  of  each  contract.  The  whole 
proof  shows  that  these  charges  are  wholly  false,  as  the  plaintiffs  never  paid 
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one  dollar  in  cash.  To  say  that  this  might  have  been  amended  in  the  Court 
below?  is  begging  the  question.  We  tried  no  such  case,  and  if  the  plaintiffs 
below  had  asked  for  such  amendment,  defendant  would  have  been  entitled  to  a  * 
continuance,  at  plaintiffs'  cost ;  and,  moreover,  we  deny  that  each  an  entire 
change  would  have  been  an  amendment.  It  would  have  been  making  a  new 
case. 

The  statute  requires  the  parties  to  plead  facts.  The  plaintiffs  sue  to  re- 
scind, and  for  damages ;  and  aver  in  their  complaint  that  they  paid  us  6,000 
dollars  in  cash,  and  the  issues  were  made  up  on  that  averment ;  and  lo  1  at  the 
trial,  the  plaintiffs  bring  a  witness  on  the  stand,  who  swears  it  was  not  money 
that  plaintiffs  paid  defendant,  but  some  real  estate,  and  an  old  stock  of  goods, 
Ac,  and  the  witness  placed  his  own  value  upon  them— although  the  defend- 
ant, in  his  answers,  sets  up  the  terms  of  the  contracts,  &c.  Yet,  the  plaintiffs 
file  a  reply,  denying  defendant's  answer  generally.  And  in  this  surreptitious 
manner,  the  plaintiffs  below  were  permitted  to  spring  the  question  of  proof  of 
the  ralue  of  an  old  stock  of  goods,  the  mare,  buggy,  and  harness,  and  the 
out-lot,  without  the  least  notice,  in  the  plaintiffs'  pleadings,  of  any  such  inten- 
tion. The  proof  of  value  of  this  property  is  most  outrageously  exaggerated. 
This  is  called  a  fair  trial.  Suppose  this  Court  overlook,  for  a  moment,  the 
evidence  in  the  record,  and  examine  the  pleadings,  and  compare  the  complaint 
with  the  judgment,  and  who  on  earth  can  reconcile  the  judgment  with  the 
complaint,  and  the  facts  charged  therein,  and  the  relief  prayed  for.  After  this 
view,  then,  turn  to  the  evidence,  and  it  neither  sustains  the  complaint  nor  the 
judgment.  The  plaintiffs'  pleadings  on  the  record  are  certainly  admissions 
against  them,  which  the  defendant  has  a  right  to  avail  himself  of,  against  the 
pleader. 

The  plaintiffs  aver  in  their  complaint,  that  they  negotiated  from  March, 
until  some  time  in  July,  1853.  I  ask,  is  this  admission  consistent  with  any 
established  rule  of  law,  entitling  plaintiffs  to  a  rescission  ?  If  it  is,  where  is 
that  established  rule  to  be  found?  Certainly  not  in  any  lawyer's  library. 
They  negotiated,  treated  the  contracts  as  their  own,  assuming  and  exercising 
a  controlling  negotiating  power  over,  and  with  the  contracts,  with  the  drill 
territory  purchased,  from  March  until  July,  1853,  and  long  after  they  had  pre- 
tended to  have  discovered  the  overwhelming  frauds  mat,  in  imagination,  had 
been  practiced  upon  mem,  and  now  galvanized  into  breathing  vitality  by  the 
ingenuity  of  counsel ;  one  of  which  great  galvanic  frauds  was,  that  "Michigan 
was  one  of  the  test  wheat-growing  states  in  the  Union" 

See  Beach's  letter,  of  the  date  of  12th  of  March,  1853,  to  Gatling.  The  let- 
ter is  made  a  part  of  Gading's  answer,  and  is  made  an  exhibit.  What  does 
Beach  admit  in  that  letter?  Or,  rather  what  does  he  state?  Not  the  first 
charge  of  fraud,  in  the  most  remote  degree,  but  he  merely  asks  Galling  to 
take  back  part  of  the  drill  territory,  in  payment  of  the  two  notes  which  Gat- 
ling  held  on  Newell  and  Beach,  being  part  of  the  consideration  of  the  sale  of 
the  5th  of  February,  1851.  These  two  notes  amounted  to  something  over  700 
dollars.  Beach  concludes  the  letter  by  these  words :  "  This  is  our  only  hope." 
When  Beach  wrote  that  letter,  he  well  knew  all  he  ever  pretended  to  know  of 
the  pretended  fraud,  if  any  ever  existed.  Why  did  he  not  then  charge  Gat- 
ling  with  it?  The  law  required  it  to  be  done,  and  who  can  show  a  contradic- 
tory authority?    Did  not  the  law,  then,  as  well  as  now,  require  it  of  Newell 
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and  Beach  to  give  Gatling  notice  of  the  fraud,  and  of  tbeir  intention  to  re- 
scind? And  if  the  fraud  charged  in  the  complaint  was  true,  why  Ad  not 
Beach  charge  Gatling  with  it,  then,  when  the  law  required  him  to  do  it  ? 

*  *  #  *  *       .    *  #  #  * 

Exhibit  No.  5,  in  defendant's  answer,  was  an  unrevoked  power  of  attorney 
to  C.  F.  McWUliams,  to 'sell  the  drill  territory  in  the  state  of  Ohio.  Eahibit 
No.  8,  in  defendant's  answer,  was  a  letter  written  by  Beach,  from  Lebanon, 
Boone  county,  Indiana,  to  Gatling,  at  Indianapolis,  soliciting  defendant  to  put 
his  price  on  Logan  county,  Ohio.  This  letter  is  dated  January  9, 1851 ;  and  by 
examining  the  record,  it  will  be  seen  by  Pcaske'a  testimony,  that  he  and  Beach 
had  visited  Ohio,  after  their  purchase  of  the  20th  of  November,  1850,  and  prior 
to  the  date  of  this  letter ;  and  it  also  will  be  seen,  by  the  second  paragraph  of 
the  complaint,  that  this  same  county  of  Logan  was  part  of  the  purchase  by 
plaintiffs,  of  the  date  of  5th  of  February,  1851.  Exhibit  No.  9,  was  the  Min- 
turn,  Allen  fr  Co.  contract,  about  which  the  complaint  makes  such  unrestricted 
charges  of  fraudulent  representations  by  defendant.  The  plaintiffs,  on  the 
17th  of  April,  1851,  being  then  in  Ohio,  and  at  the  shop  of  Minturn,  Allen  fr 
Co.,  in  Champaign  county,  had  every  opportunity  of  seeing  for  themselves, 
and  making  inquiry  of  Minturn,  Allen  fr  Co.,  and  learning,  in  the  fullest  man- 
ner, if  Galling  had  made  fraudulent  representations  as  to. said  contract  The 
plaintiffs,  with  all  this  opportunity,  then  and  there  accepted  the  said  contract 
as  their  own,  and  indorsed  their  acceptance  thereon,  in  writing,  in  these 
words : 

"Having  purchased  the  territory  for  which  the  within  contract  was  made, 
we  do  hereby  agree  to  conform  to  the  terms. 

"  Urbana,  April  17,  1851.  Newell  and  Beach.'* 

This  admission  was  made  nearly  three  months  after  plaintiffs'  last  purchase, 
and  nearly  six  months  after  the  first  purchase ;  and  yet  the  complaint,  in  both 
paragraphs,  avers  that  defendant  made  fraudulent  representations  to  plaintiff's, 
respecting  the  terms  of  this  contract,  and  that  plaintiffs  were  induced  to  par- 
chase  from  those  false  representations;  and  that  plaintiffs  never  discovered 
this  fraud  until  after  the  defendant  had  left  Indianapolis,  the  following  summer. 

Could  any  admission  be  stronger  of  the  falsity  of  those  charges  mado  by- 
plaintiffs  in  their  complaint?  These  exhibits,  pleaded  in  defendant's  answer, 
must  be  taken  as  established  admissions  of  fact  in  the  pleadings;  for  if  they 
were  not  true,  the  plaintiffs  ought  to  have  denied  them  undor  oath,  or  replied 
some  legal  matter  in  avoidance,  which  they  did  not,  and  dar#not  do. 

The  plaintiffs  file  another  deed,  of  the  date  of  13th  of  September,  1856, 
about  three  years  after  the  suit  was  commenced.  This  is  an  admission  that 
the  first  deed  was  not  sufficient ;  and  if  it  was  necessary  to  make  the  second 
deed,  then  certainly  the  first  deed  was  not  sufficient ;  and  if  there  was  not  a 
sufficient  deed  tendered  before  the  commencement  of  the  suit,  how  can  plain- 
tiffs sue  to  rescind — much  more,  sustain  a  judgment  for  rescission  ?  The 
complaint  avers  that  plaintiffs  tendered  a  deed,  reconveying  the  territory,  &c. 
If  it  was  necessary  to  aver  it  in  the  complaint,  (and  I  aver  that  the  law  re- 
quires it,)  is  it  not  necessary  to  prove  it?  The  authorities  Fay  it  is  necessary. 
Does  not  this  second  deed,  which  was  brought  into  Court  on  the  trial,  about 
three  years  after  the  suit  was  brought,  admit  that  plaintiffs  had  not  laid  the 
foundation  for  rescission  before  suit  brought?    Need  I  cite  authorities  to 
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prove  this  to  bo  the  law  ?    If  they  are  required,  I  refer  to  Judge  Stuart's  brief,    May  Term, 


and  to  my  brief,  submitted  when  this  case  was  before  the  Court  on  a  previous 
hearing.    [9  Ind.  B.  584,  note.] 

The  deposition  of  James  Kingslry  was  taken  on  behalf  of  defendant,  at  Ann 
Arbor,  Washtenaw  county,  Michigan.  The  witness  testifies,  amongst  other 
things,  as  follows,  to-wit:  "I  have  resided  in  the  state  of  Michigan  about 
thirty  years.  I  have  traveled  in  many  of  the  United  States,  and  of  the  west- 
ern states.  I  have  the  means  of  knowing  whether  Michigan  is  relatively  a 
good  wheat-growing  state,  and  I  think  it  is  a  good  wheat-growing  state,  and 
one  of  the  best  in  the  Union,  &c. ;  and  is  susceptible  of  the  use  of  the  drill/' 
&c.  Beach  being  present,  then  and  there,  at  the  time  of  taking  said  deposi- 
tion, and  for  the  purpose  of  preventing  Gatling  from  taking  any  more  deposi- 
tions to  prove  the  existence  of  facts,  as  sworn  to  by  said  Kingsley,  then  and 
there  made  the  following  admission,  in  writing,  indorsed  on  the  back  of  said 
deposition,  and  which  is  set  out  in  the  record,  to-wit:  "For  the  purpose  of 
saving  time,  and  the  introduction  of  further  witnesses,  I  admit  that  the  facts 
testified  to  by  James  Kingsley  are  true.  March  20, 1856.  [Signed]  Newell  and 
Beach,  by  William  B.  Beach." 

After  these  deliberate  admissions,  how  can  the  plaintiffs,  or  their  counsel, 
aver  anything  to  the  contrary  ? 

William  Brower  testifies  that  Beach  told  him,  on  his  return  from  Michigan, 
in  the  spring  or  summer  of  1851,  that  he  (Beach)  had  been  offered  1,000  dol- 
lars more  for  the  drill  territory  than  he  and  Newell  had  paid  for  it.  And  he 
ak>  testified  that  Beach  said,  that  be  {Beach)  was  not  trying  to  sell,  but  was 
leasing  out,  and  would  make  more  money  by  leasing  than  by  selling. 

Ignatius  Brown  testifies,  also,  to  Beach's  admissions.  Brown  was  Gatling*! 
agent,  and  went  to  Beach  to  demand  pay  for  one  of  the  notes  that  Gatling  held 
on  Newell  and  Beach.  Beach  told  Brown  to  write  to  Gatling  to  send  the  other 
note,  and  Newell  and  Beach  would  rcconvey  territory  enough  to  pay  the  notes ; 
and  never  intimated  nor  charged  any  fraud  whatever. 

If  the  law  can  avail  the  defendant  anything,  or  bind  the  plaintiffs  by  settled 
legal  rules,  applicable  to  the  rights  of  others,  then  these  admissions  must  set- 
tle, forever,  this  case  against  the  plaintiffs.  See  1  Greenl.  Ev.  M  171, 172, 
174,  on  admissions.  This  point  as  to  the  admissions  of  plaintiffs,  was  raised 
when  the  case  was  first  submitted  to  this  Court,  after  the  final  hearing  below. 
But  in  delivering  the  opinion  of  the  Court,  no  reference  is  made  to  the  plain- 
tiffs* admissions,  many  of  which  operate  as  estoppels.  This,  I  respectfully 
submit,  is  one  of  the  strongest  points  in  the  case ;  and,  it  seems  to  me,  is 
wholly  unanswerable. 

The  most  of  these  documents,  showing  the  written  admissions  of  plaintiffs, 
are  pleaded  by  defendant  in  his  answer,  and  operate  as  matter  of  estoppel 
against  the  plaintiffs,  unless  denied  by  them  under  oath,  which  was  not  done ; 
and,  therefore,  not  being  denied  under  oath,  they  stand  in  the  record  as  facts 
found  established,  and  not  to  be  passed  by,  nor  ignored  by  any  finding  of  the 
Court  below,  inconsistent  with  those  established  facts,  admitted  and  pleaded 
by  defendant  as  estoppels.  I  deny  the  right  of  the  Court  below,  as  the  plead- 
ing* stand,  to  find  any  verdict  inconsistent  with  those  established  facts  of  ad- 
misfttoiL  See  1  Stark.  Ev.  part  3,  §  9.  The  Court  below  had  no  more  power 
to  do  so,  than  to  arbitrarily  mutilate  the  record,  or  to  drive  the  defendant  out 
of  the  Court  house  by  brute  force.    The  judge  who  tried  this  cause  below, 
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had  neither  the  power  nor  the  right  to  seize  arbitrarily  upon  these  established 
facts  and  admissions,  and  pot  them  into  the  general  seething-pot  of  his  judg- 
ment, and  then  draw  off  the  decoction,  and  deliver  it  to  us  as  the  grand 
catholicon  of  the  case.  This  is  the  first  case  of  any  importance,  where  this 
feature  of  anomalous  practice,  growing  oat  of  the  new  code,  has  been  enter- 
tained with  any  kind  of  toleration  by  the  Supreme  Court. 

There  is  another  material  matter  appearing  in  the  record,  to-wit :  Gatling 
alleges  in  his  answer,  that  the  lot  in  Lebanon,  received  by  him  from  Newell  and 
Beach,  in  part  consideration  of  one  of  the  contracts,  was  incumbered  at  the 
time  by  a  mortgage  to  Helvetian,  Mills  and  Hdverton,  to  secure  the  payment  of 
three  notes  of  100  dollars  each,  besides  the  interest  thereon,  being  Newell  and 
Beach's  indebtedness ;  and  that  Galling,  in  his  contract  with  Newell  and  Beach, 
agreed  to  pay  off  this  indebtedness  for  them.  Catling's  answer  shows  that  he 
did  so,  long  before  suit  brought,  and  he  makes  exhibits  of  the  notes  in  his 
answer,  which  exhibits  are  numbered  1,  2,  and  3 ;  and  he  also  avers  in  his  an- 
swer, that  Newell  and  Beach  have  never  tendered,  nor  offered  to  pay  Gading 
back,  the  300  dollars  and  the  interest,  nor  any  part  thereof,  which  Gading  xhm 
paid  for  them  in  cash.  These  exhibits  and  facts  are  not  only  not  denied,  bet 
are  admitted.  Even  if  the  novel  doctrine  contended  for  should  ever  become 
the  law — that  parties  may  be  placed  in  statu  quo  as  to  the  contract,  and  not  a* 
to  the  subject-matter  of  the  contract — yet  here  it  plainly  appears  frcm  the 
record,  showing  by  these  admitted  facts  as  to  this  part  of  the  case,  and  which 
no  process  of  metaphysical  reasoning  can  control  or  mystify,  that  this  has  not 
been  done,  cither  in  the  one  sense  or  in  the  other.  Excuses  have  been  ad- 
vanced, why  Newell  and  Beach  could  not  place  Gatling  in  statu  quo,  as  to  the 
time  the  patent  has  expired.  Can  any  excuse  be  offered  why  they  should  not 
have  tendered  Gading  the  300  dollars  and  the  interest,  which  he  paid  for  them 
in  paying  off  their  mortgage  indebtedness,  and  which  Newell  and  Beach  in- 
duced Gatling  to  do,  by  their  contract  with  him  for  the  patent  right — it  was 
part  and  parcel  of  the  contract — or  any  excuse  for  not  accounting  for  the  pre- 
miums of  the  Minium,  Allen  j*  Co.  sates  of  drills,  &c.,  and  for  many  other 
matters,  Ac.  ?  This  point,  as  to  these  particular  uncontroverted  facts  in  the 
case,  has  never  been  answered,  and  cannot  be  satisfactorily  answered  against 
Gatling,  if  there  is  any  weight  in  the  settled  doctrine  on  the  question  of  rescis- 
sion of  contracts,  contained  in  the  following  authorities,  to-wit:  Hunt  v.  Silk, 
5  East,  449;  Jenkins  v.  Simpson,  14  Maine  R.  364 ;  Rowley  v.  Bigehw,  IS  Pick. 
307 ;  Shields  v.  Potter,  2  Sandf.  262 ;  Brainard  v.  Holsapple,  4  Iowa  B.  485; 

Remar  v.  Nullin,  3  id. ;  Barichmn  v.  Kuykendall,  6  Blackf.  21 ;  Bruen  v. 

Hone,  2  Barb  586. 

What  has  become  of  the  settled  doctrine  of  placing  both  parties  in  statu 
quo,  if  it  is  to  be  frittered  away  by  the  novel  idea  that  parties  can  be  placed  in 
statu  quo  as  to  the  contract,  and  not  as  to  the  subject-matter?  It  never  was 
the  law,  and  never  can  be  the  law,  without  abolishing  the  settled  doctrine  of 
every  leading  authority,  on  the  question  of  placing  parties  in  statu  quo.  The 
doctrine  means  nothing,  if  parties  can  be  placed  in  statu  quo  as  to  the  contract, 
and  not  as  to  the  subject-matter.  The  very  meaning  of  statu  quo  is,  to  place 
the  parties  in  the  same  situation  as  to  the  subject-matter,  as  though  the  con- 
tract had  never  existed ;  or,  in  other  words,  to  place  the  parties—not  one,  but 
both  parties— in  their  original  situation  as  to  the  subject-matter,  by  rescinding 
the  contract.    The  rescinding  of  the  contract,  is  the  mere  process  for  arriving 
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At  the  result  of  placing  both  parties  in  stain  quo,  as  to  the  subject-matter. 
The  subject-matter  is  the  object  to  be  affected  by  the  process  of  rescission— 
rescission  is  the  mere  process,  to  accomplish  the  result,  of  placing  both  parties  ' 
in  statu  quo,  as  to  the  subject-matter;  and  when  this  result  cannot  be  accom- 
plished, rescission  cannot  perform  its  office,  and  the  party  must  seek  his  rem- 
edy on  the  contract,  in  damages  for  its  breach. 

If  rescission  can  annul  the  contract,  without  placing  both  parties  in  statu 
quo  as  to  the  subject-matter,  upon  what  principle,  or  rule  of  law,  can  the 
Court  adjudicate  the  remainder  of  the  cause,  in  assessing  damages  for  its 
breach?  Not  in  virtue  of  the  contract,  for  that  is  rescinded.  Then  upon 
what  principle  ?    None  that  is  known  to  the  law. 

The  converse  of  the  proposition  will  show  its  absurdity.  Who  can  attach 
soy  reality  to  the  idea  of  a  judgment  for  the  specific  performance  of  a  con- 
tract, that  does  not  operate  upon  the  subject-matter  ?    Such  an  idea  is  simply 
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Specific  performance  of,  and  rescinding  a  contract,  are  correlative  remedies 
—they  are  merely  different  processes,  operating  conversely  upon  the  subject- 
matter,  upon  correlative  principles. 

Contract  is  the  mere  predicate  of  the  subject-matter.  Bescission,  according 
to  established  rules  of  law,  must  place  both  parties  in  statu  quo  as  to  the  sub- 
ject-matter, by  adjudging  that  the  predicate— i.  «.,  the  contract— does  not  ex- 
ist; or,  if  ever  in  existence,  it  exists  no  longer.  Statu  quo  operates  upon  the 
subject-matter,  the  tangible  substance,  which  is  the  object  to  be  affected  by  the 
suit,  and  for  which  *  remedy  is  sought,  to  place  the  parties  in  their  original 
condition  as  to  that  subject-matter.  By  what  process?  By  rescinding  the 
predicate— the  contract;  and  this  must  be  done  as  an  entirety,  or  it  cannot  be 
done  at  all— otherwise,  die  whole  remedy  sounds  in  damages  for  its  breach. 
Assessment  of  damages  for  the  breach  of  a  contract,  is  not,  and  never  has 
been,  an  adjunct  remedy,  neither  with  rescission,  nor  with  specific  perform- 


The  placing  of  the  parties  in  statu  quo  as  to  the  subject-matter,  is  mdnding 
the  contract ;  but  rescinding  the  contract  without  it,  is  not— the  contract  is  not 
rescinded  without  it;  otherwise,  one,  or  both  parties,  may  be  deprived  of 
rights,  without  a  remedy. 

There  were  three  contracts— the  first  in  September,  1850,  for  four  counties  in 
Okio,  for  which  Beack  paid  Gatling  a  mare,  buggy,  and  harness,  as  the  sole 
consideration,  and  Gatling  made  Beach  a  deed  for  the  territory.  November 
80th,  the  second  purchase  was  made,  by  Newell,  Beach,  and  Peadee,  for  Minne- 
seta  and  Michigan  (except  three  counties),  for  which  Newell  and  Beach  con- 
veyed to  Gatling  an  in-lot  and  an  out-lot  in  Lebanon,  Boone  county,  Indiana, 
is  their  part  of  the  consideration— Peasfae  paying  Gatling  his  third ;  but  the 
deed  was  made  to  Newell  and  Beach,  at  Peadee* s  request,  and  the  said  four 
counties,  of  the  September  purchase  of  Beach,  were  included  in  the  second 
deed,  and  Gaduufs  deed  to  Beach,  of  September,  was  given  up.  There  was  a 
mortgage  incumbrance,  to  secure  three  promissory  notes,  on  the  hvlet  in 
Lebanon,  at  the  time  Newell  and  Beach  conveyed  if  to  Gatling,  amounting  te> 
some  800  dollars  and  interest,  being  Newell  and  Beach's  indebtedness  to  third 
parties,  in  no  way  connected  with  this  business.  In  this  contract,  of  the  20th 
of  November,  1860,  Gatling  was  to  pay  off  this  mortgage  indebtedness  of 
Atiseffajid  J9sad^ud(3ae^  Febwmmy 
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6, 1851,  Newell  and  Beach  made  the  third  contract,  for  some  twenty-four  coun- 
ties in  Ohio,  for  which  Newell  and  Beach  transferred  to  GatUng  an  old  stock  of 
dry-goods,  then  in  a  store-room  at  Lebanon,  and  also  executed  to  GatUng  their 
two  several  promissory  notes,  for  about  874  dollars  each,  which  hare  never 
been  paid— this  was  the  whole  of  Newell  and  Beach's  consideration  to  GatUng, 
for  the  third  purchase.  In  this  last  purchase,  is  included  the  county  of  Cham- 
paign, in  Ohio,  where  Minturn,  Alien  4r  Co-  resided,  at  Urbana,  who  had  made 
a  contract,  some  short  time  previous,  for  the  privilege  of  manumctnring  and 
selling  drills,  and  were  to  pay  10  per  cent,  for  the  privilege,  on  the  amount  of 
the  sales  of  the  drills  that  they  might  manufacture  and  selL  This  Minturn, 
Allen  fr  Co.  contract  had  been  made  on  the  part  of  Galling,  by  an  agent  of  bis, 
by  the  name  of  Pope.  Newell  and  Beach  went  to  Urbana,  and  accepted  the 
Minturn,  Allen  fr  Co.  contract,  on  the  17th  of  April,  1851,  in  writing,  on  the 
back  thereof,  and  placed  themselves  in  GatUng' $  stead,  in  this  contract  with 
Minturn,  Allen  fr  Co.,  who  manufactured  and  sold  a  number  of  the  drills,  the 
percentage  whereof,  coming  to  Newell  and  Beach,  amounted  to  near  200  dol- 
lars. Beach  went  to  Michigan,  in  the  spring  of  1851,  and  leased  out,  to  divero 
individuals,  the  right  to  manufacture  and  sell  drills  for  terms  of  years.  Gat- 
ling  had  sold  the  mare,  buggy,  and  harness,  and  the  old  stock  of  store  goods, 
and  the  out-lot  in  Lebanon,  and  had  paid  off  the  300  dollars  and  interest,  of 
Newell  and  Beach's  mortgage  indebtedness  on  the  in-lot  in  Lebanon,  long  be- 
fore this  suit  was  brought.  These  are  facts,  appearing  in  the  pleadings  and 
the  record,  as  plainly,  and  beyond  any  question,  as  any  facte  in  the  case;  and, 
without  enumerating  anything  further  of  the  overwhelming  amount  of  evi- 
dence appearing  in  the  record,  these  facts  ought  to  satisfy  any  untrammelled 
mind.  Look,  for  one  moment,  at  the  judgment  of  the  Court  below,  for  the 
magnificent  conceptions  of  the  law,  of  the  great  doctrine  of  rescinding  a  con- 
tract, and  placing  the  parties  in  statu  quo.  This  judgment  has  been  attempted 
to  be  sustained,  by  the  idea  that  it  substantially  places  the  parties  in  statu  quo. 
Galling  had  sold  all  the  property  that  he  received  of  Newell  and  Beach,  long 
before  suit  was  brought,  except  the  in-lot  in  Lebanon,  and  had  paid  off  the 
mortgage  debt  of  Newell  and  Beach  on  that  lot,  as  before  stated ;  and  on  the 
contrary,  Newell  and  Beach  had  accepted  the  Minturn,  Allen  fr  Co.  contract 
(and  that  acceptance  was,  and  still  is  now,  unrevoked)  on  the  17th  of  April, 
1851 ;  and  Minturn,  Allen  ft-  Co.  had  manufactured  and  sold  drills  under  it, 
both  before  and  since  said  acceptance  by  Newell  and  Beach,  and  premiums  and 
percentage  had  accrued  to  them,  of  nearly  200  dollars,  which  they  either  have 
received,  or  were  entitled  to  receive,  and  have  never  rendered  any  account 
thereof  to  GatUng,  in  any  manner.  It  may  be  said,  GatUng  may  now  go  and 
receive  them  of  Minium,  Allen  fr  Co.  Is  there  now  any  privity  of  contract 
between  Minturn,  Allen  #•  Co.  and  GatUng,  to  entitle  him  to  receive  the  money  ? 
and  is  not  the  right  to  enforce  its  payment  now  barred  by  the  statute  of  limita- 
tions ?  Does  it  not  also  appear  that  Newell  and  Beach  leased  out  the  territory 
in  Michigan,  as  already  stated,  and  gave  Mc  Williams,  in  Ohio,  a  general  power 
of  attorney  to  sell  territory?  And  were  not  all  these  incumbrances  of  Newell 
and  Beach  on  the  drill  territory,  outstanding  when  the  suit  was  commenced, 
and  long  before?  And  the  record  does  not  show  that  the  leases  in  Michigan 
were  ever  revoked. 

To  say  nothing  of  other  parts  of  the  record,  how  does  the  judgment  of  the 
Court  below  proceed?   It  rescinds  the  contracts  at  the  first  dash,  and  adjudges 


OP  THE  STATE  OF  INDIANA. 


163 


Gaffing  to  convey  the  in-lot  in  Lebanon  to  Newell  and  Beach,  dear  of  all  in- 
cumbrances. Let  me  ask,  did  Newell  and  Beach  convey  it  in  that  manner  to 
Gaffing 9  Certainly  not;  but  conveyed  it  with  the  mortgage  incumbrance,  - 
which  Gaffing  was  to  pay,  and  did  pay  off  for  Newell  and  Beach,  before  this 
suit  was  brought.  The  most  the  Court  could  do  in  that  matter,  if  all  other 
things  were  correct,  was  to  order  a  reconveyance,  with  a  special  warranty 
against  any  incumbrance  that  Gatling  may  have  suffered,  or  any  person  claim- 
ing under  him.  The  Court  find  further,  that  Gatling  shall  pay  to  Newell  and 
Beach  8,600  dollars  and  upwards  in  damages,  and  order  and  adjudge  Gatling 
to  accept  the  deed  of  Newell  and  Beach,  ^oi  the  date  of  September  13,  1856, 
conveying  the  right  which  they  then  had  in  the  drill  territory.  This  deed  was 
tendered  during  the  term  of  the  Court  at  which  this  judgment  was  rendered, 
and  some  three  years  after  suit  was  brought;  und  then  the  Court  adjudge 
Gatling  to  give  up  the  two  notes  on  Newell  and  Beach,    *    *    *    * 

The  new  code  of  civil  procedure  has  not,  in  the  least,  changed  the  rights  of 
the  parties  as  to  the  measure,  nor  as  to  the  principles,  of  relief  to  be  granted, 
in  cases  of  this  description.  How,  then,  can  this  judgment  of  the  Court  be- 
low be  sustained,  on  any  recognized  principle  of  law  ?  It  is  a  judgment  de- 
daring  the  contracts  resdnded ;  and  in  the  same  judgment  the  Court  assess, 
in  damages,  the  sum  of  2,600  dollars  to  be  paid  to  the  plaintiffs,  by  the  de- 
fendant below,  for  its  breach — although  plaintiffs  never  paid  any  money  what- 
ever—and decree  the  defendant  to  take  back  the  shreds  and  fragments  of  the 
drill  territory.    *    *    *    *    * 

As  to  the  rejected  evidence  generally,  all  we  need  farther  say,  is,  that  inas- 
much as  the  appellees  charged  the  appellant,  in  their  complaint,  with  fraud 
and  fraudulent  representations,  and  that  the  invention  was  inoperative,  and 
entirely  worthless,  Ac.;  and  as  they  sought  to  establish  such  material  allega- 
tions by  proof  of  every  shade,  was  it  not  right  and  just,  and  is  it  not  die  settled 
law,  to  allow  the  appellant,  under  such  circumstances,  to  introduce  the  broad- 
est testimony  to  the  contrary,  to  rebut  the  presumptions  raised  against  him  ? 

No  man  can  read  the  complaint,  and  the  whole  record,  without  being  con- 
vinced that  die  rejected  evidence,  in  whatever  aspect  the  case  may  be  viewed, 
was  material,  relevant,  and  admissible ;  and  that  it  did  have  a  legitimate  and 
inseparable  connection  with  the  material  facts  sought  to  be  established. 

This  Court,  on  a  former  hearing  of  the  cause,  were  unanimous  in  die  opin- 
ion, that  die  items  of  rejected  evidence  went  to  a  material  point  in  die  case, 
and  were  material,  relevant,  and  admissible,  and  that  the  Court  below  erred  in 
rejecting  said  testimony.  Such  being  the  case,  how  can  this  Court  now  dedde 
the  point  to  the  contrary,  and  say  what  weight  said  rejected  evidence  would 
have  had  upon  the  minds  of  the  jury,  had  the  same  been  submitted  to  a  jury? 
Can  it  be  said,  such  evidence  would  not  have  benefitted  the  appellant,  had  it 
been  admitted,  as  this  Court,  on  a  former  hearing,  have  unanimously  dedded 
it  should  have  been  at  the  hearing  in  the  Court  below? 

********* 

The  doctrine  of  the  law  is,  that  where  fraud  is  charged  as  the  foundation  of 
a  suit,  the  greatest  latitude  is  observed  in  the  admission  of  testimony  to  rebut 
such  charges.  This  is  the  general  rule.  The  reason  of  the  rule  is  sound. 
The  evidence  exduded  by  the  Court  below  was  facts,  and  does  not  come  within 
the  rule  of  ret  inter  ahoe  acta.  "It  [evidence]  is  admissible,  if  it  tends  to 
prove  the  issue,  or  constitutes  a  link  in  the  chain  of  proof;  although  alone,  it 
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might  not  justify  a  verdict  in  accordance  with  it.  Nor  is  H  necessary  that 
its  relevancy  should  appear  at  the  time  when  it  is  offered."  1  GseanL  St. 
t  61,  and  authorities  cited.— McAllister's  ease,  11  SeepL  lSO^-JSwpfcy  v. 
Sbridder,  2  Watte  and  Serg.  411.— ^met  t.  Faaanwft,  2  McLean,  596.— Lake  v. 
Munfvrd,  4  6m.  and  Marsh.  818.— Befcfen  v.  £om6,  17  Conn.  B.  441.-, MeU 
Atria*  v.  CUZiar,  15  Ad.  and  EL  878,  N.  S. 

If  we  cannot  rebut  the  presumption  of  fraud,  how  can  they  charge  us  with 
it?  The excluded  evidence  was  relevant  to  this  issue,  and  the  disputed  facts 
as  to  the  Tsime  of  the  drill  as  an  implement,  Ac 

"The  great  and  general  rule  upon  the  subject  seems  to  be  this—that  ail 
acts  and  circumstances,  upon  which  any  reasonable  presumption  or  inference 
can  be  founded,  as  to  the  truth  or  falsity  of  the  issue,  or  disputed  nets,  are 
admissible  in  evidence."    1  Stark.  £▼.,  part  i.  4  7. 


(8)  Mr.  Jvdah,  for  the  appellees,  submitted  the  follovri^ 

Contrary  to  the  determination  of  this  Court  heretofore,  only  to  hear  aa  ar- 
gument on  "the  points  specifically  made  in  the  petition,  or  as  to  some  one  or 
more  of  them,"  the  counsel  for  Getting  hare  been  pleased  to  submit  a  brief  of 
thirty-nine  pages,  of  which  twenty-eight  pages  contain  discussions  of  other 
points  entirely.  In  oar  copy  of  this  brief,  with  the  greatest  respect  both  for 
the  wit  and  the  learning  of  the  counsel,  we  have  taken  the  liberty  to  stitch  up 
these  twenty-eight  pages,  and  we  respectfully  submit  to  this  Court  the  pro- 
priety of  directing  the  sheriff  to  perform  the  same  operation  on  the  copies  fur- 
nished the  Court. 

We  understand  that  the  only  question  now  open,  is  that  stated  by  this  Court 
on  page  584,  9  Ind.  B.,  of  the  "evidence  touching  the  iflwoa  sales." 

It  is  the  law  of  this  state  that  "the  Court  must,  in  every  stage  of  the  action, 
disregard  any  error  or  defect  in  the  pleadings  or  proceedings  which  does  not 
affect  the  substantial  rights  of  the  adverse  party ;  and  no  judgment  can  be  re- 
versed or  affected  by  reason  of  such  error  or  defect."    8  B.  S.  p.  50, t 101. 

The  contracts  were  made  in  1850.  The  action  was  commenced  in  1858. 
The  trial  was  had  in  1856. 

The  gravamen  of  the  eomplaint  is  found  in  certain  alleged  false  and  fraudu- 
lent representations.  These  representations,  then,  form  the  substance  of  the 
rights  of  the  parties,  so  tar  as  the  evidence  is  concerned. 

Were  they  made?  Were  they  material?  Were  they,  at  the  time  they  were 
made,  or  at  the  time  to  which  they  referred,  true  or  raise? 

That  they  were  made,  is  found  by  the  Court.  But  the  proof  is  on  the  re- 
cord; and,  by  way  of  refreshment,  it  may  be  well  to  refer  to  the  items. 

Judge  Psadss  states  four  representations— 

1.  Thirty-two  drills  had  been  sold  at  Urbam. 

This  was  false,  as  appears  by  Wilson's  and  Nelson's  testimony. 

8.  Mayhem? b  contract  to  manufacture  one  thousand  drills  that  year  at  Chi- 
cago. 

There  is  no  pretense  of  the  truth  of  this. 

8.  Premiums  of  8  dollars  per  drill  in  Okio,  10  dollars  in  //Knots. 

Ealse.    No  proof  of  any  in  Illinois,  and  only  10  per  cent,  in  Okie. 

4.  Drills  to  be  obtained  at  Chicago. 

Utterly  false.  No  pretense  of  proof;  and  to  the  contrary,  see  Evans's  testi- 
mony. 
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The  testimony  of  James  MeWorkman  is  very  fell.  Ho  states  the  tine  of 
the  coirrersetion,  November,  1850,  and  we  select,  as  the  counsel  for  Gatimf 
says  he  selected  from  "our  own  Beports,  at  random." 

1.  Territory  m  demand. 

*.  Letters  almost  daily. 

Sv  One  thousand  drills  mannfhclared  at  Chicago. 

4.  Ten  dollars  preminm  at  Chicago  on  the  one  thousand  drills. 

5.  Thirty  drills  already  sold  at  Urbana. 

6.  Ten  dollars  premium  again. 

7.  Drills  to  be  had  at  Chicago. 

8.  Afutfwrw,  AUsn  fr  Co.  intended  to  give  up  all  other  business. 

9.  Could  not  supply  the  demand  in  Ohio  the  last  season. 

In  relation  to  these  false  statements,  in  number  nine,  on  their  face  each  ma- 
terial and  within  the  peculiar  knowledge  of  Gading,  and  each  relating  to  the 
state  of  the  business  in  1850,  there  is  no  evidence  or  even  pretense  of  the 
troth  of  any,  and  the  last  seven  are  each  contradicted  by  the  testimony  of 
Mcafhewy  Nelson,  Mwhtm,  and  Evans. 

It  cannot  be  pretended  that  tins  evidence  does  not  make  out  facte  proper  to 
sustain  a  judgment  for  rescission,  if  the  other  requisites  for  sach  judgment 
are  shown  to  exist.  Those  other  requisites  are  shown  to  exist  by  the  case,  as 
heretofore  determined. 

Bat  it  is  said  that  the  complaint,  m  addition  to  a  prayer  for  rescission,  also 
pray*  damages  as  for  the  breach  of  an  existing  contract.  Bat  "no  judgment 
■hall  ever  be  reversed"  for  the  misjoinder  of  causes  of  action.  2  B.  8.  p.  df, 
4  52. 

By  oar  law,  "The  Court  may,  at  any  time,  in  its  discretion,"  direct  "airy 
material  allegation  to  be  inserted,  struck  oat,  or  modified,  to  conform  the 
pleadings  to  the  facts  proved;  when  the  amendment  does  not  substantially 
change  the  claim  or  defense."    2  B.  8.  p.  48,  t  99. 

Hence,  we  say,  that  after  it  appeared  by  the  evidence,  that  the  mess  required 
a  claim  for  rescission,  the  Circuit  Court  should  have  struck  oat  the  claim  for 
damages.  Sach  is  not  only  the  language  of  this  statute,  but  it  is  the  un- 
doubted poBcy  of  the  whole  system.  And  so,  again,  no  judgment  can  be  re- 
versed "for  any  defect  in  form,  variance,  or  imperfection,"  in  the  pleadings, 
eVc,  which  might  by  law  be  amended  in  the  Court  below,  "but  sach  defect 
shall  be  deemed  to  be  amended  in  the  Supreme  Court."   2  B.  8<  p.  162,  f  580. 

Hence,  if  the  Circuit  Court  could  or  should  have  ■truck  out  the  claim  for 
damages,  so  as  to  make  the  complaint  conform  to  the  evidence,  this  Court 
will  deem  it  so  done.  But,  again,  no  judgment  shall  be  reversed,  if  it  appear 
that  the  merits  of  the  case  have  been  fairly  tried  in  the  Court  below.  2  &  8. 
p.  162,  ,  580. 

We  refer  to  this  last  provision  for  the  purpose  of  submitting  to  this  Court 
that,  in  sach  case,  tins  Court  most  examine  the  reeord  and  determine  for  itself, 
whether  the  merits  have  been  fairly  tried. 

It  has  been  ruled  by  thfe  Court,  that  a  party  cannot  complain  of  the  rejec- 
tion of  testimony,  "unless  the  record  show  that  he  was  injured."  Lett  v.  Bor- 
aer,  5  Blackf.  296.  We  translate  this  to  mean,  that  this  Court  most  be  satis- 
fied, by  the  record,  that  the  party  was  injured. 

Hence,  the  question  in  such  case  is  for  this  Court,  not  whether  the  rejected 
evidence  ought  have  changed  the  result,  but  first,  whether,  according  to  the 
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law  of  the  land,  if  admitted,  it  should  change  the  result.  If  this  Court  deter- 
mine that  such  should  be  the  result,  then  will  come  the  second  question,  but 
for  the  jury,  and  not  for  this  Court,  under  any  circumstances — Shall  it  change 
the  result  ?  Bespectfully  we  object  to  the  language  of  the  Court,  in  the  state- 
ment of  the  question.  9  Ind.  R.  584.  It  is  sufficient  to  reverse  the  case, 
"unless  we  can  say  that  that  evidence  if  admitted,  would  not  have  changed 
the  result." 

The  Court  have  not  examined,  as  we  read  the  case,  the  previous  question- 
Should  that  evidence,  if  admitted  according  to  law,  change  the  result.  In 
other  words,  does  it  touch  the  merits  of  the  case?  What  are  the  merits? 
They  are  found  in  nine  several  distinct,  false  and  fraudulent  representations. 
These  are  sufficient  to  sustain  the  judgment.  With  neither  of  them  hare  the 
rejected  evidence  any,  the  least,  connection. 

But  there  was  a  tenth  representation  in  evidence,  that  the  improvement  was 
valuable.  Valuable  in  18601  The  rejected  evidence  tended  to  show  some 
value  in  1856.  Possibly  its  admission  would  not  have  been  error.  Possibly, 
if  admitted,  it  might,  not  should,  have  had  some  weight  as  to  the  determina- 
tion of  the  jury  on  this  tenth  representation.  But  how  could  or  would  it,  or 
rather  how  should  it,  affect  the  determination  upon  the  other  nine  facts  with 
which  it  had  no  connection,  and  which  of  themselves  are  sufficient  to  sustain 
the  judgment? 

We  have  referred  to  the  various  statutes  above  for  the  purpose  of  showing 
the  policy  of  our  law,  and  so,  the  reasonableness  of  our  position,  that  whether 
the  rejection  of  evidence  was  proper  or  not,  the  judgment  cannot  be  reversed. 

We  wish  to  submit  a  few  remarks  as  to  the  evidence  itself.  We  deny  that 
mis  evidence  was  admissible.  It  was  as  to  a  fact  which  occurred  six  years 
after  the  contract  was  made,  three  years  after  the  suit  was  instituted,  and  be- 
tween strangers.  It  no  more  went  to  show  value  in  1850,  in  the  patent,  than 
the  admitted  facts,  that  Beach  bought  and  paid  for  it  in  1850;  or  that  eighteen 
or  twenty  drills  were  sold  at  Urbana  in  1851  and  1853.  It  only  went  to  show 
that  as  Beach  was  found  to  be  gulled  in  1850,  and  the  eighteen  Ohio  men  were 
found  to  be  gulled  in  1851  and  1852;  a  man  was  found  in  lUinois  to  be  gulled 
in  1 856.  Beach  repudiates.  The  Ohio  purchasers  returned  their  drills ;  and  for 
all  that  appears,  the  Illinois  purchaser  would  do  the  same  at  the  proper  time, 
unless,  indeed,  the  whole  thing  was  collusive.  And  we  refer  to  1  Stark.  Ev. 
pp.  58,  59;  8  Cush.  600;  17  Ohio  B.  16;  a  Greenl.  Ev.  {  494. 


Messrs.  WUlson,  McDonald,  and  O'Neal,  submitted  the  following  argu- 
ment: 

Under  the  rulings  of  the  Court,  this  cause  is  resubmitted  upon  the  excep- 
tions taken  to  the  rulings  of  the  Circuit  Court,  as  contained  in  the  fourth  and 
fifth  bills  of  exceptions.  These  exceptions  show  that  during  the  progress  of 
the  trial,  the  appellant  offered  to  prove  by  a  witness  by  the  name  of  Hart,  that 
recently  he,  Hart,  had  sold,  as  agent  for  Royal  Mayhew,  territorial  rights  in  the 
state  of  Illinois  for  a  large  sum  of  money,  and  that  there  was,  at  that  time,  a 
great  demand  for  the  drill  in  the  state  of  Illinois;  and  the  appellant  also  offered 
to  prove  generally,  by  said  Hart,  that  sales  for  territorial  rights,  had  been  made 
in  the  state  of  Illinois,  and  what  demand  existed  there  for  the  drills.  The 
Court,  on  the  objection  of  the  appellees,  refused  to  hear  said  evidence,  but 
permitted  the  appellant  to  prove  what  sales,  if  any,  had  been  made,  of  terri- 
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tonal  righto  in  the  state  of  Illinois,  and  what  demand  existed  there  for  the  drill 
op  to  the  time  of  the  making  of  the  contract*  in  controversy  in  the  rait,  and 
for  and  during  the  ensuing  season. 

These  rulings,  by  proper  bills  of  exceptions,  are  brought  before  the  Supreme 
Court,  to  test  their  correctness. 

It  is  claimed  that  the  evidence  was  pertinent  to  the  issues,  and  legitimate,  as 
tending  to  prove  that  the  territorial  rights  sold  by  appellant  to  the  appellees, 
were  of  some  value;  and  it  is  further  claimed  that  in  determining  the  question 
of  the  rescission  of  the  contracts  between  the  parties,  the  value  of  those  rights, 
was  a  matter  material  for  the  consideration  of  the  Court.  We  controvert 
both  of  these  propositions,  and  shall  discuss  them  in  the  reverse  order  in  which 
they  are  here  stated. 

We  contend  that  the  question  of  value  of  the  rights,  did  not  legitimately 
enter  into  the  question  of  rescission. 

J/  the  Circuit  Court  had  determined  that  the  contract  could  not  be  rescinded, 
but  thai  the  appellees  were  entitled  to  damages,  on  account  of  the  fraud  per. 
petrated,  then  the  question  of  the  value  of  the  rights  would  have  been  material, 
in  order  to  grant  the  proper  measure  of  relief.  But  to  entitle  the  appellees  to 
rescission,  it  was  not  necessary  to  allege  that  the  rights  were  of  no  value;  and 
the  allegation  was  only  intended  to  enable  the  appellees  to  fix  their  measure  of 
damages  in  the  event  that  the  relief  by  rescission  shonld  be  denied  them;  and 
inasmuch  as  rescission  was  the  main  object  of  the  complaint,  and  the  principal 
relief  sought,  other  and  minor  questions  of  relief  could  not  be  deemed  mate- 
rial, until  this  had  been  overruled.  At  all  events,  this  Court  cannot  reverse 
this  case  on  account  of  the  rejection  of  evidence,  which  could  only  be  material 
in  the  event  that  a  different  relief  had  been  granted  by  the  Circuit  Court. 

It  is  laid  down  as  a  general  proposition  in  cases  of  this  kind  (and  we  admit 
its  correctness),  that  the  application  to  a  Court  for  the  rescission  of  a  contract, 
is  addressed  to  the  sound  discretion  of  the  Court,  under  all  the  circumstances  of 
the  case.  That  is,  all  the  circumstances  that  enter  into  the  questions  upon 
which  the  right  of  rescission  depends,  and  these  questions,  in  our  opinion,  are 
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Fir*.    Fraud  in  the  contract,  such  as  would  vitiate  and  render  it  void. 

Second.  That  the  party  defrauded,  had,  with  legal  diligence  tendered  a  res- 
cission, by  offering  back  what  he  had  received,  and  demanding  what  he  had 
given  on  the  contract 

If  these  two  points  are  sufficiently  established  we  conceive  that  the  defrauded 
party  is  as  much  entitled  to  this  kind  of  relief,  as  he  would  be  to  have  judg- 
ment on  a  promissory  note,  where  no  successful  defense  had  been  made.  Nor 
is  he  bound  to  keep  a  specific  article,  that  had  been  put  upon  him  by  a  fraud, 
because  it  may  be  said  to  be  valuable  or  equal  in  value  to  the  price  paid. 

If,  for  instance,  A.  should  purchase  of  B.  a  dwelling,  under  representations 
from  B.  falsely  and  fraudulently  made,  that  it  was  well  situated,  and  free  from 
noise  and  disturbance,  and  upon  taking  his  family  to  it,  should  find  it  sur- 
rounded by  shops  and  stores,  and  subject  to  constant  din,  and  wholly  unfit  for 
a  residence,  and  should,  with  proper  diligence,  tender  a  rescission,  could  B. 
defeat  his  right  to  rescind  by  setting  up  that  the  property  was  worth  more  than 
A.  had  given  for  it?  We  think  not.  But  if  A.  should  mil  to  obtain  a  rescis- 
sion of  the  contract,  then  the  question  of  value  would  be  material.  But  in 
reviewing  a  decree  for  the  rescission  of  tike  contract,  would  this  Court  reverse 
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May  Term,    it,  because  the  Circuit  Court  had  not  listened  to  the  evidence  of  value,  which 
1859.       could  only  be  material,  if  the  particular  relief  granted  had  been  denied  by  the 
Circuit  Court. 


(iATLiwo  ^     Bnt  even  .f  the  qnMtjon  0f  ^^  wag  involved  in  determining  the  right  to 
Nuwbll.      rescind,  we  are  qnite  clear  that  the  evidence  was  correctly  rejected. 

Fir*.  It  falls  within  that  class  of  evidence  which  is  denominated  ret  infer 
alios  acta,  in  reference  to  which  the  following  rale  is  laid  down  by  StaHae: 
"Great  latitude  is  justly  allowed  by  the  law  in  the  reception  of  indirect  or  cir- 
cumstantial evidence,  the  aid  of  which  is  constantly  required,  not  merely  for 
the  purpose  of  remedying  the  want  of  direct  evidence,  but  of  supplying  an  in- 
valuable protection  against  imposition.  The  law  interferes  to  exclude  all  evi- 
dence which  falls  within  the  description  of  res  inter  alios  acta.  The  effect  of 
which  is,  to  prevent  a  litigant  party  from  being  concluded  or  even  affected 
by  the  evidence,  acts,  conduct,  or  declarations  of  strangers."  1  Stark.  Ev.  p. 
58.  Again,  on  page  59,  in  giving  the  reason  of  the  rule— "For  it  may  have 
been  made,  not  because  the  fact  admitted  was  true,  but  from  motives,  and  un- 
der circumstances,  entirely  collateral,  or  even  collusively,  and  for  the  very 
purpose  of  being  offered  as  evidence."  This  rule  is  adhered  to  by  all  elemea' 
tary  writers  on  the  law  of  evidence,  and  is  so  just  that  it  cannot  safely  be  de- 
parted from;  and  we  think  it  wholly  excludes  the  testimony  offered.  It  was 
clearly  the  result  of  acts  of  strangers,  and  that,  too,  long  after  the  contracts  in- 
volved in  this  case  had  been  made,  and  while  the  litigation  was  in  progress  to 
determine  them.  It  was  obnoxious  all  over  to  the  suspicion  of  collusion.  The 
Circuit  Court  judged  it  with  all  the  lights  before  that  Court,  and  rejected  it 
We  think  this  Court  cannot  reverse  that  decision  on  that  ground. 

In  the  second  place,  the  circumstances  offered  to  be  proved  had  no  legiti- 
mate connection  with  the  facts  sought  to  be  established.  The  appellees  had 
alleged  that  the  property  sold  to  them  was  of  no  value.  That  is,  that  the  right 
to  make  and  vend  the  appellant's  grain  drill  in  certain  specified  territory,  in 
the  states  of  Ohio  and  Michigan  and  Minnesota,  was  of  no  value.  And  it  is 
attempted  to  prove  what  the  right  in  these  territories  is  worth,  by  showing  the 
demand  for  the  drill  in  the  state  of  Illinois,  and  sales  made  of  the  right  in  the 
last-named  state;  and  this,  too,  five  yean  after  the  purchase  made  by  NeweU 
and  Beach.  This  appears  to  us  too  far-fetched;  it  is  like  proving  the  value  of 
real  estate  in  Indiana,  by  showing  what  real  estate  is  worth  in  Illinois.  But  it 
may  be  contended  that  the  general  topography  of  the  country  is  known  to  the 
Court,  and  that  there  is  no  such  dissimilarity  between  the  two  sections  of  the 
country,  but  that  an  implement  of  this  kind  must  have  some  value  in  the  one, 
if  it  sells  readily  in  the  other,  and  that  this  establishes  a  sufficient  connection 
to  make  the  testimony  pertinent  and  legitimate.  We  do  not  see  the  correct- 
ness of  the  analogy.  Mere  adaptation  of  soil  is  not  the  only  tiling  necessary  to 
give  demand  and  value  to  such  a  right.  Popular  favor  is  the  most  important 
element  in  creating  such  value,  and  the  Court  cannot  judicially  know  anything 
about  the  relative  situation  of  the  two  sections  in  this  particular. 

The  Court  has  as  much  knowledge  judicially  of  the  topography  of  Texas  as 
of  Illinois,  and  may  be  as  well  assured  of  the  adaptation  of  the  soil  in  this 
first-named  state  to  the  use  of  the  drill  as  of  the  adaptation  of  that  of  Illinois; 
and  yet  we  do  not  think  the  Court  would  hesitate  to  reject  evidence  of  sales 
and  demand  in  the  state  of  Texas.  If  it  was  competent  for  the  appellant  to 
prove  value  by  such  evidence,  then  it  would  have  been  competent  for  the  ap- 
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peDees  to  rebut  it  by  the  same  kind  of  evidence.  That  is,  to  prove  that  in 
other  states  and  territories,  the  right  had  no  value,  and  that  there  was  no  de- 
mand. Bat  this  is  so  completely  outside  of  the  issue,  that  a  mere  statement 
of  it  is  sufficient  to  repel  it. 

Bnt  again,  we  do  not  think  that  oilers  to  buy,  or  offers  to  sell,  or  sales  them- 
selves, even  if  limited  to  the  territory  in  question,  would  be  proper  evidence  to 
determine  the  value.  Such  have  been  the  rulings  in  regard  to  other  kinds  of 
property,  and  we  do  not  see  why  it  is  not  applicable  to  this.  See  8  Cnsh.  600 ; 
17  Ohio  R.  16.  And  it  is  on  the  ground  that  such  testimony  is  liable  to  collu- 
sion and  fraud.  In  17  Ohio  B.  16,  the  Court  holds  the  following  specific  lan- 
guage: 

"The  Court  permitted  proof  of  the  amount  for  which  the  property  of  Myers 
sold  under  the  assignment,  to  prove  the  value  of  the  property  of  Myers  at  the 
date  of  the  declaration  in  the  letter  complained  of.  This  is  wrong.  The  true 
question  is,  what  was  the  value  of  the  property;  not,  what  did  it  sell  for.  Pro- 
perty often  sells  for  less  than  its  value,  and  almost  certainly  so,  at  forced  sales. 
What  the  property  sold  for  under  such  circumstances,  would  not  be  evidence 
to  prove  its  value  at  a  fair  time/* 

It  is  insisted,  however,  that  a  distinction  exists  in  regard  to  this  species  of 
property,  and  Curtis  on  Patents,  p.  469,  and  S  Greenl.  Ev.  S  494,  are  cited  to 
show  that  distinction.  Both  of  these  authors  are  discussing  the  question  of 
utility,  as  affecting  the  right  of  the  patentee  to  claim  a  special  property  in  the 
thing  patented. 

To  entitle  him  to  maintain  his  claim,  he  must  show  his  invention  to  be  both 
new  and  useful.  As  to  the  question  of  novelty,  the  letters  patent  are  prima  fa- 
cie evidence,  but  he  must  give  some  evidence  of  the  utility.  This  may  be  done, 
say  the  authors,  by  the  testimony  of  persons  well  conversant  with  the  sub- 
ject, that  the  public  had  given  large  orders  for  the  article,  or  that  licenses  had 
been  taken  for  the  exercise  of  the  right.  That  is,  the  utility  of  the  implement 
patented,  maybe  so  shown;  and  this  authority  can  only  apply  where  the  right 
of  the  patentee  to  the  thing  patented,  or  to  property  in  it,  is  in  controversy. 
That  is  not  the  case  in  this  suit.  It  is  not  questioned  that  the  appellant  was 
the  patentee.  Indeed,  it  is  so  averred  in  the  complaint.  Nor  is  it  urged  that 
he  had  no  property  in  it,  but  that  the  territory  he  had  sold  to  the  appellees,  was 
of  no  value.  But  then,  again,  these  authorities,  if  they  applied  to  proof  of 
value  (which  they  do  not),  fall  short  of  establishing  the  points;  for  they  do  not 
state  that  when  the  question  of  value  as  to  a  particular  territory  is  involved, 
you  may  show  orders  or  licences  in  another,  to  prove  that  value.  It  is  only 
when  the  question  involved  is  utility,  or  utility  in  general,  that  the  evidence  is 
applicable  for  the  purpose  of  proving  utility.  But  even  then,  it  does  not  prove 
soy  value.  The  proof  of  utility  is  inferential  only  from  the  evidence.  Bnt 
can  you  go  tardier,  and  draw  an  inference  from  an  inference?  As,  for  exam- 
ple, from  the  fact  that  licenses  have  been  taken  out  for  the  exercise  of  the 
right,  and  orders  given  by  the  public,  the  jury  may  infer  that  the  implement 
patented  is  of  utility,  and  having  drawn  that  inference  from  the  evidence,  may 
they  further  infer  from  its  utility,  that  it  is  of  some  value,  and  further,  because 
it  is  of  utility  in  Illinois,  it  is  of  utility  in  Ohio  or  Michigan;  and  because  they 
have  inferred  from  the  demand  in  Illinois  that  it  is  of  utility  there,  and  of  some 
value,  they  might  also  infer  that  it  was  of  utility  and  value  in  Ohio  and  Michi- 
gan?   Surely,  this  is  extending  the  doctrine  of  inferential  and  presumptive 
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evidence  to  the  very  verge  of  judicial  discretion,  and  we  cannot  believe  that  the 
Court  is  prepared  to  depart  from  the  plain  principles  laid  down  by  oar  text 
writers,  to  follow  it  to  this  length.    *    *    * 

Let  us  suppose  for  the  argument,  that  the  testimony  of  Hart  was  erroneously 
excluded;  does  it  necessarily  follow  for  that  reason,  that  this  case  most  be  re- 
versed 1  Not  at  all.  It  is  a  well  established  practice  in  all  Courts  for  the  cor- 
rection of  errors,  and  has  been  for  ages,  that  where  the  Court  below  committed 
an  error  which  could  not  have  operated  to  produce  a  different  judgment,  and 
which  worked  no  injury  to  the  party  against  whom  judgment  was  rendered, 
they  would  not  reverse  for  that  reason.  A  familiar  instance  is  to  be  found 
under  the  old  practice.  Where  a  defendant  filed  the  general  issue,  and  a  valid 
special  plea,  and  a  demurrer  was  sustained  to  the  special  plea,  and  final  judg- 
ment rendered  for  the  plaintiff,  it  was  found  by  the  Court  of  error  that  all  the 
evidence  that  could  have  been  given  under  the  special  pica  could  also  have 
been  given  under  die  general  issue,  and  they  refused  to  reverse.  This  practice 
was,  and  is,  universal.    The  law,  unlike  many  men,  abhors  useless  litigation. 

Applying  this  principle  to  the  case  before  us,  how  does  it  stand?  The  testi- 
mony of  Hart  would  have  been  entirely  immaterial  as  to  the  question  of  res- 
cission. That  question  depended  solely  upon  the  inquiry  whether  Gading  in- 
duced Newell  and  Beach  to  purchase  by  false  and  fraudulent  representations. 
If  Hart's  testimony  was  admissible  at  all,  it  was  so  only  as  to  the  question  of 
damages.  Bnt  the  Court  did  not  find  damages.  On  the  contrary,  considering 
all  proper  testimony  on  that  point,  it  rescinded  the  contract.  And  as  the  rejected 
testimony  was  wholly  inapplicable  to  that  issue,  how  could  Galling  have  suf- 
fered by  the  rejection,  or  the  result  have  been  changed?  We,  therefore,  con- 
clude, that  there  is  no  rule  of  law  by  which  this  case  can  be  reversed  for  the 
reason  under  consideration. 


Holland  and  Others  v.  Moody. 

Where  a  feme  sole,  being  the  payee  of  a  promissory  note,  married  prior  to  the 
statute  of  1853  (Acts,  p.  57),  held,  that  the  husband  acquired  a  property  in 
the  note,  and  he,  alone,  could  pass  it  by  indorsement;  and  he  could  sue 
upon  it  without  joining  his  wife. 

The  husband's  right  to  the  note,  in  such  case,  vested  at  the  time  of  the  enact- 
ment of  the  statute,  was  not  affected  thereby. 


Thursday, 
May  26. 


APPEAL  from  the  Franklin  Court  of  Common  Pleas, 
Worden,  J. — Action  by  the  appellee  against  the  appel- 
lants. 

The  complaint  avers,  in  substance,  that  on  the  12th  of 
August,  1852,  William  McCleary  (since  deceased),  together 
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with  John  C.  Burton  and  Andrew  R.  Mc  Cleary,  executed  to  May  Term, 
the  plaintiff,  by  her  maiden  name  of  Hannah  A  Lefforge,  loW* 
a  promissory  note  for  800  dollars,  payable  four  years  from  Hollakd 
date;  that  on  the  11th  of  December,  1852,  the  plaintiff  was  Moody. 
lawfully  married  to  one  John  W.  Moody,  and  that  during 
the  coverture,  to-wit,  in  the  year  1855,  at  the  county  of 
Franklin,  in  the  state  of  Indiana,  he,  said  John  W.,  fraudu- 
lently obtained  possession  of  the  note,  under  the  pretense 
of  depositing  it  for  safe  keeping  with  his  father,  John  B. 
Moody,  of  Cincinnati,  Ohio,  and  that  said  John  W.}  thus 
having  the  possession  of  the  note,  assigned  it  to  the  said 
John  B.,  without  the  knowledge,  permission,  or  consent  of 
the  plaintiff;  that  said  John  B.  indorsed  the  note  to  Louis, 
Stix  if  Co.,  and  that  Louis,  Stix  Sf  Co.  indorsed  it  to  George 
Holland;  that  on  the  18th  of  August,  1856,  Holland  brought 
suit  upon  the  note  against  the  makers  in  the  Franklin 
Court  of  Common  Pleas,  alleging,  amongst  other  things, 
in  his  complaint,  that  the  plaintiff  herein  had  joined  with 
her  said  husband,  John  W.  Moody,  in  assigning  and  indors- 
ing the  note  to  John  B,  Moody,  which  allegation,  it  is  al- 
leged, is  wholly  untrue — that  said  plaintiff  never  did  by 
herself  indorse  or  assign  the  note,  nor  give  authority  or 
permission  for  any  other  person  to  do  so;  that  at  the  Octo- 
ber term,  1856,  of  the  Franklin  Court  of  Common  Pleas, 
Holland  recovered  judgment  on  the  note  against  the  sur- 
viving makers ;  that  the  plaintiff  was  not  aware  of  the 
pendency  of  the  cause,  nor  was  she  aware  that  the  note 
had  been  transferred  and  put  in  circulation,  until  the  lat- 
ter part  of  the  summer  of  1856 ;  that  immediately  upon 
receiving  such  information,  she  notified  Andrew  R.  Mc- 
Cleary,  one  of  the  makers,  that  the  indorsement  thereon, 
purporting  to  be  hers,  was  fraudulent,  and  that  she  had 
never  parted  with  her  property  in  the  note;  that  the  plain- 
tiff was  surprised  at  the  suit  on  the  note,  but  not  being- 
made  a  party  to  it,  and  having  given  one  of  the  makers 
notice  as  aforesaid,  she  did  not  deem  it  incumbent  on  her 
to  take  further  notice  of  the  fraudulent  transfer  and  in- 
dorsement of  the  note;  that  replevin  bail  has  been  entered 
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May  Term,   upon  the  judgment,  which  has  expired,  and  an  execution 
18g9»      issued. 


Holland  Prayer  for  an  injunction,  &c,  and  that  the  proceeds  be 
Moody,     paid  to  the  plaintiff* 

The  defendants  filed  a  demurrer  to  this  complaint,  as- 
signing for  cause  that  it  did  not  contain  {acts  sufficient  to 
constitute  a  cause  of  action*  The  demurrer  was  overruled 
by  the  Court,  to  which  ruling  the  defendants  excepted. 
The  defendants  then  answered,  and  such  furtheV  proceed- 
ings were  had  as  that  final  judgment  was  rendered  for  the 
plaintiff  below. 

The  defendants  appeal  to  this  Court,  and  assign  for 
error  the  ruling  of  the  Court  below  on  the  demurrer  to  the 
complaint 

There  is  one  point  which  we  think  is  fatal  to  the  com- 
plaint. The  plaintiff  according  to  the  averments  in  the 
complaint,  and  John  W.  Moody,  were  married  on  the  11th 
of  December,  1853,  the  note  in  question  having  been  given 
before  that  time.  By  virtue  of  such  marriage,  the  hus- 
band acquired  a  property  in  the  note,  and  he,  alone,  and 
not  his  wife,  could  negotiate  and  pass  it  by  indorsement 
He  could  also  sue  upon  it  without  joining  his  wife. 
Evans  v.  Secrest,  3  Ind.  R.  ZA&^McCarty  v.  Mewhinney, 
8  id.  514.  After  this,  the  legislature  passed  an  act  provid- 
ing that  "the  personal  property  of  the  wife,  held  by  her  at 
the  time  of  her  marriage,  or  acquired  during  coverture  by 
descent,  devise,  or  gift,  shall  remain  her  own  property,  to 
the  same  extent,  and  under  the  same  rules,  as  her  real  es- 
tate so  remains ;  and  on  the  death  of  the  husband  before 
the  wife,  such  personal  property  shall  go  to  the  wife,  and 
on  the  death  of  the  wife  before  the  husband,  shall  be  dis- 
tributed in  the  same  manner  as  her  real  estate  descends, 
and  is  apportioned  under  the  same  circumstances."  Acts 
of  1853,  p.  57,  §  5. 

When  this  act  passed  and  took  effect,  John  W.  Moody 
bad  such  a  vested  right  in  the  note,  as  could  not  be  de- 
stroyed by  legislative  enactment  This  proposition  is  fully 
settled  by  the  case  of  WesterveU  v.  Oregg,  2  Kern.  202. 


OP  THE  STATE  DP  INDIANA.  173 

In  that  case,  the  controversy  was  in  reference  to  a  legacy   **»T  Tm*> 
left  to  the  wife.    Denio,  J.,  says :  1859. 

u  That  the  right  which  the  respondent  had  to  this  legacy,  Hoiaato 
the  instant  before  the  act  of  1846  took  effect,  was  property,  Hoodt. 
in  the  juetest  sense  of  that  term,  I  cannot  doubt;  An  im- 
mediate right  of  action  for  the  recovery  of  money,  which, 
when  recovered,  is  to  belong  to  the  party  in  whom  the 
right  of  action  exists,  subject  to  be  defeated  only  by  the 
contingency,  that  a  person  in  being  may  die  before  judg- 
ment can  be  obtained,  is  a  valuable  pecuniary  interest, 
which  deserves  protection  equally  with  rights  which  are 
absolute  and  unconditional.  Besides,  this  was  an  interest 
which  the  respondent  might  sell,  and  for  which  he  might 
receive  the  consideration  to  his  own  use.  This  property 
the  act,  if  valid,  has  deprived  him  of.  It  declares  it  shall 
no  longer  belong  to  him,  but  shall  be  the  property  of  his 
wife  as  though  she  were  a  single  female." 

This  reasoning  establishes  the  proposition  that  although 
the  note  in  the  case  at  bar  had  not  been  transferred  by  the 
husband  at  the  time  the  act  in  question  took  effect,  yet  he 
had  such  a  right  in  it  as  could  not  be  divested,  and  that 
his  subsequent  transfer  was  valid.  The  case  in  New  York 
has  already  been  recognized  and  adopted  by  this  Court 
The  Junction  Railroad  Co.  v.  Hams,  9  Ind.  B.  184. 

It  follows  that  John  W.  Moody  had  the  legal  right  to 
transfer  the  note  so  as  to  vest  the  title  in  his  assignee. 
The  fact  that  it  was  averred  in  the  complaint  in  the  suit 
by  Holland  against  the  makers,  that  the  plaintiff  joined  in 
the  assignment  of  the  note,  is  wholly  immaterial.  That 
allegation  might  have  been  stricken  out  as  surplusage, 
John  W.  having  the  light  to  make  such  assignment  alone 
without  the  plaintiff.    Evans  v.  Secrest,  supra. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  with  instructions  to  the  Court  below  to 
sustain  the  demurrer  to  the  complaint. 

G.  Holland  and  C.  C.  Brinkley,  for  the  appellants. 

D.  D.  Jones  and  H.  Berry,  jun.,  for  the  appellee. 
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Mav  Term, 

J859. 

Pbenatt 

V. 

Ronton. 


Prenatt  v.  Runyon. 


Where  the  items  of  an  account  are  all  on  one  side— there  being  none  on  the 
other  side  except  credits  of  payment— the  account  is  not  mutual,  open,  and 
current,  within  the  meaning  of  the  statute  of  limitations. 

To  take  a  case  out  of  the  statute  of  limitations  by  a  part  payment,  it  must  ap- 
pear that  the  payment  was  made  on  account  of  the  debt  for  which  the  action 
is  brought;  and  the  amount  of  that  debt  must  be  shown  to  be  greater  than 
the  sum  paid. 

Order  in  writing  as  follows:  "  Vernon,  July  14, 1850.  Mr.  F.  PrenaU — Sir: 
I  want  you  to  send  me  two  barrels  of  whisky,  as  soon  as  possible,  and  I  will 
be  down  this  week  and  pay  you  for  the  6ame,"  &c.  "Yours,  Israd  Rttnyon." 
Held,  that  the  six  years'  limitation  does  not  bar  the  order. 

It  is  not  necessary  that  such  an  order  should  mention  the  price  of  the  articles 
ordered,  and  stipulate  to  pay  for  them.  The  contract  amounts  to  an  agree- 
ment to  pay  what  the  articles  are  reasonably  worth;  and  where  such  an  or- 
der is  accepted  and  the  goods  sent,  the  person  ordering  them  will  be  liable  to 
pay  for  them,  though  he  may  not  actually  receive  them 

If  the  complaint  be  upon  a  verbal  contract,  and  the  answer  set  up  the  statute 
of  limitations,  and  the  reply  set  up  a  written  contract  not  within  the  statute, 
this,  it  seem,  would  be  a  departure;  but  if  the  parties  go  to  trial  upon  such 
replication  without  objection,  the  defect  is  waived. 

The  reply,  in  this  case,  set  up,  1.  That  the  cause  of  action  did  accrue  within 
six  years,  as  it  is  brought  upon  a  running,  open,  and  unsettled  account,  gome 
of  the  items  of  which  arc  within  the  six  years.  2.  That  a  portion  of  the 
goods  were  sold  upon  written  orders  (similar  to  that  above  set  out). 

H4d,  That,  waiving  the  objection  of  departure,  the  reply  was  good,  in  avoid- 
ance, so  far  as  it  went;  that  the  plaintiff  had  a  right  to  sot  up  matter  which 
would  take  a  part  of  his  cause  of  action  out  of  the  statute;  that  if  a  reply 
purport  to  avoid  the  answer  entirely,  while  one  branch  of  it  avoids  it  in  part 
only,  the  defect  must  be  objected  to  in  the  Court  below ;  that  objection  to  the 
duplicity  of  the  reply  should  also  have  been  taken  below— eke  it  is  waived, 
and  the  whole  pleading  will  be  deemed  to  be  controverted. 


Thursday > 
May  26. 


APPEAL  from  the  Vigo  Court  of  Common  Pleas. 
Worden,  J. — Action  by  the  appellant  against  the  appel- 
lee, on  an  account  for  goods  sold  and  delivered. 
The  defendant  answered — 

1.  By  general  denial. 

2.  That  the  cause  of  action  did  not  accrue  within  six 
years  next  before  the  commencement  of  the  suit. 

3.  Payment. 

To  the  second  paragraph  of  the  answer  the  plaintiff  re- 
plied a£  follows,  viz.: 
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"That  the  cause  of  action  did  not  accrue  within  six  May  Term, 
years  before  the  commencement  of  this  action,  for  that       1859. 
some  of  the  items  on  either  side,  as  set  forth  in  the  plain-     Pmkatt 
tifPs  bill  of  particulars,  are  within  six  years  before  the     Ruxtox. 
commencement  of  this  suit.     The  plaintiff  says  that  this 
action  is  brought  to  recover  money  due  and  payable  upon 
a  running,  open,  and  unsettled  account  of  merchandise  be- 
tween the  parties  as  merchants.    That  the  following  items 
of  said  account  were  sold  and  delivered  by  the  plaintiff  to 
the  defendant,  upon  orders  in  writing  executed  by  the  de- 
fendant, viz.:     [Here   follow  sundry  dates  of  orders  and 
amounts,  making  106  dollars,  76  cents,]  which  said  orders 
are  filed  in  this  cause  with  the  plaintiff's  answer  to  inter- 
rogatories, and  referred  to." 

Issue  was  taken  on  the  answer  of  payment,  and  a  trial 
was  had  by  the  Court,  resulting  in  a  finding  for  the  plain- 
tiff for  201  dollars,  the  amount  of  his  claim.  On  motion 
of  defendant,  the  finding  was  set  aside  and  a  new  trial 
granted.  Plaintiff  excepted.  The  cause  was  again  tried, 
by  a  jury,  and  a  verdict  returned  for  the  plaintiff  for  21 
dollars,  92  cents.  Plaintiff  moved  for  a  new  trial,  but  his 
motion  was  overruled  and  judgment  entered  on  the  ver- 
dict 

The  ruling  of  the  Court,  in  setting  aside  its  finding  and 
granting  a  new  trial,  is,  among  other  things,  assigned  for 
error;  but  as  this  point  is  not  noticed  in  appellants  brief,  it 
will  be  deemed  waived. 

The  reasons  filed  by  the  plaintiff  for  a  new  trial  are,  that 
the  verdict  is  contrary  to  the  law  and  the  evidence;  and  al- 
leged error  of  the  Court  in  giving  and  withholding  instruc- 
tions. 

The  plaintiff's  account,  sued  on,  consists  of  various 
items  of  merchandise,  groceries,  and  liquors,  commencing 
May  15, 1850,  and  ending  January  4, 1851.  The  suit  was 
commenced  December  22,  1856.  Two  items  of  the  ac- 
count, only,  accrued  after  the  22d  of  December^  1850. 
These  items  consist  of  four  barrels  of  whisky,  amounting, 
with  drayage,  to  41  dollars,  92  cents.     The  entire  account 
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M»y  T«m,   amounts  to  386  dollars,  from  which  is  deducted  the  amount 

1859.  of  sundry  credits  given,  leaving  a  balance  of  201  dollars. 
Pbbvatt  The  plaintiff  proved  a  good  portion  of  his  account,  and 
Euhtok.  his  testimony  had  a  strong  tendency  to  prove  the  whole  of 
it  No  payments  were  proven  subsequent  to  December  22, 
1850.  One  witness,  however,  testifies  that  he  has  seen  a 
receipt,  dated  in  the  latter  part  of  December,  1850,  and 
after  the  22d,  from  the  plaintiff  to  the  defendant,  for  be- 
tween 20  and  25  dollars  (which  has  been  lost  or  mislaid  by 
the  defendant).  This,  as  the  witness  thinks,  was  not  an 
account,  but  a  receipted  bill. 

The  plaintiff  gave  in  evidence  five  several  orders,  the 
first  one  of  which  will  serve  as  a  sample  of  the  whole,  as 
follows,  viz.: 

"  Vernon,  July  14, 1850. 

"Mr.  F.  Prenatt,  Sir:  I  want  you  to  send  me  two  bar- 
rels of  whisky  as  soon  as  possible,  and  I  will  be  down  this 
week  and  pay  you  for  the  same.  By  so  doing  you  will 
much  oblige,  Yours, 

[Signed]       Israel  Runyon." 

The  orders  were  all  for  whisky  (amounting  to  eleven 
barrels),  and  some  other  articles,  and  all  contained  a  pro- 
mise  to  "be  down  and  pay." 

It  is  apparent  that  the  jury  excluded  all  of  the  account 
prior  to  December  22, 1850,  as  the  verdict  is  for  the  amount 
subsequent  to  that  time,  less  the  lowest  sum  mentioned  by 
the  witness,  as  the  amount  of  the  receipted  bill. 

Error  is  assigned  upon  several  rulings  of  the  Court  in 
giving  and  withholding  instructions,  but  we  have  not  ex- 
amined them  carefully  (excepting  such  as  will  be  noticed 
hereafter),  for  the  reason  that  we  think  the  verdict  right, 
and  in  consonance  with  the  law  and  the  evidence,  unless 
the  plaintiff  was  entitled  to  recover  for  the  goods  sold  upon 
the  written  orders. 

The  statute  provides  "that  in  an  action  brought  to  re- 
cover a  balance  due  upon  a  mutual,  open,  and  current  ac- 
count between  the  parties,  the  cause  of  action  shall  be 
deemed  to  have  accrued  from  the  date  of  the  last  item 
proved  in  the  account  on  either  side." 
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It  is  insisted  that,  as  the  last  item  proven  was  within   M*7  Term> 
the  period  limited,  the  statute  only  ran  from  that  date,  and,       1859. 
therefore,  none  of  the  account  was  barred.  Pjubkatt 

The  items  of  the  account  were  all  on  one  side,  there  ronton. 
being  none  on  the  other  except  credits  of  payment  We 
think  the  terms  "  mutual,  open,  and  current  account,"  mean 
something  more  than  charges  on  one  side,  and  credits  of 
payment  on  the  other.  In  the  language  of  an  elementary 
writer,  "mutual  accounts  are  made  up  of  matters  of  set-off. 
There  must  be  a  mutual  credit,  founded  on  a  subsisting 
debt,  on  the  one  side,  or  an  express  or  implied  agreement 
for  a  set-off  of  mutual  debts.  *  *  *  There  must  be  a 
mutual,  or  as  it  has  been  expressed,  an  alternate  course  of 
dealing.  Where  payments  on  account  are  made  by  one 
party,  for  which  credit  is  given  by  the  other,  it  is  an  ac- 
count without  reciprocity,  and  only  upon  one  side."  Ang. 
on  Limit.,  3d  ed.,  §  149.  Again,  at  §  148,  "The  rule, 
that  items  within  six  years  draw  after  them  other  items 
beyond  that  period,  is,  by  all  the  cases  strictly  confined  to 
mutual  accounts,  or  accounts  between  two  parties,  which 
show  a  reciprocity  of  dealing.  Or,  in  other  words,  if  the 
items  in  the  account  are  all  on  one  side,  as  between  a 
tradesman  and  his  customer,  and  there  be  some  items 
within  thr  six  years,  but  the  others  are  beyond  that  period, 
the  former  will  not  entitle  the  plaintiff  to  give  evidence  of 
the  latter."  Vide,  also,  Brackenridge  v.  BaUzett,  1  IncL  R. 
333. 

There  being  no  mutuality  in  the  account  between  the 
parties,  the  statute  cuts  off  so  much  as  accrued  more  than 
six  years  before  the  commencement  of  the  suit,  unless 
otherwise  taken  out  of  its  operation. 

A  question  is  raised  by  the  instructions,  and  argued  by 
counsel,  as  to  the  effect  of  part  payment  of  the  account 
witHin  the  six  years.  The  evidence,  we  think,  totally  fails 
to  show  any  such  payment  as  would  take  the  case  out  of 
the  statute,  and,  therefore,  it  is  needless  to  inquire  whether 
the  instructions  were  correct.  The  only  evidence  on  that 
point  is  the  testimony  of  the  witness  who  saw  a  "receipted 
bill"  in  the  possession  of  the  defendant.  This  "receipted 
Vol.  XII.— 12 
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May  Term,    bill"  would  probably  be  evidence  that  the  goods  specified 

18o9.      in  the  receipt  were  paid  for.    But  it  would  prove  nothing 

P&ekatt     as  to  the  other  and  prior  articles  in  the  account. 

Ruhtoy.         The  statute  having  provided  that  new  promises,  to  take 

a  case  out  of  the  statute,  must  be  in  writing,  enacts  that 

nothing  in  the  preceding  section  shall  take  away  or  lessen 

the  effect  of  any  payment  made  by  any  person.    2  R.  S. 

p.  78,  §§  220,  223. 

Under  similar  statutory  provisions  (9  Geo.  4,  ch.  14), 
it  has  been  held  in  England,  that  a  part  payment  of  a 
debt  would  not  take  a  case  out  of  the  statute,  unless  there 
was  also  a  promise  in  writing  to  pay  the  remainder.  Ang. 
on  Limit.,  3d  ed.,  note  to  §  240.  We  do  not,  however, 
feel  called  upon  to  decide  in  this  case,  whether  such 
should  be  the  construction  of  our  own  statute.  But  in  the 
following  propositions,  laid  down  in  Lippets  v.  Heane7 1  C. 
M.  and  R.  252  (vide  note  above  cited),  we  fully  concur, 
and  think  they  are  decisive  of  the  question  under  considera- 
tion in  the  case  at  bar: 

"  In  order  to  take  a  case  out  of  the  statute  of  limitations 
by  a  part  payment,  it  must  appear,  in  the  first  place,  that 
the  payment  was  made  on  account  of  the  debt.  Secondly 
it  must  appear  that  it  was  made  on  account  of  the  debt 
for  which  the  action  is  brought.  But  the  case  must  go 
further;  for  it  is  necessary,  in  the  third  place,  to  show  that 
the  payment  was  made  as  part  payment  of  a  greater  debt; 
because  the  principle  upon  which  a  part  payment  takes  a 
case  out  of  the  statute  is,  that  it  admits  a  greater  debt  to 
be  due  at  the  time  of  the  payment.  Unless  it  amounts  to 
an  admission  that  more  is  due,  it  cannot  operate  as  an  ad- 
mission of  any  still  existing  debt." 

Tested  by  these  principles,  it  is  very  evident  that  the 
testimony  fell  far  short  of  proving  such  a  payment  as 
would  take  the  case  out  of  the  statute. 

At  the  proper  time  the  plaintiff  asked  the  following  in- 
struction, viz.: 

"  If  the  jury  believe  from  the  evidence,  that  any  part  of 
the  account  sued  on  was  for  personal  property  sold  and  de- 
livered by  the  plaintiff  to  the  defendant  on  orders  in  writing, 
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executed  by  the  defendant,  and  said  orders  contain  a  pro-   May  Term, 
mise  to  pay  for  such  part  of  said  account  so  sold  and  de-       1859. 
livered,  so  much  of  the  account  sold  on  said  orders,  is  not     Bmwatt 
barred  by  the  statute  of  limitations."  Ruhtox. 

This  was  refused  as  asked,  but  given  with  the  addition 
— "If  sold  and  delivered  within  six  years." 

The  defendant  asked,  and  the  Court  gave,  the  follow- 
ing, viz.: 

u  Under  the  issues  in  this  case,  the  plaintiff  cannot  oiler 
evidence  of  a  written  contract  for  the  sale  of  goods,  which 
would  require  a  longer  period  than  six  years  to  bar  the  ac- 
tion, and  the  written  orders  offered  in  evidence  in  this  case, 
can  have  no  other  effect  than  to  show  a  verbal  sale  of  the 
goods  ordered.  In  other  words,  the  orders  in  this  case  are 
uot  to  be  considered  as  a  contract  in  writing  for  the  pur- 
chase and  sale  of  goods.'' 

Plaintiff  excepted  to  these  rulings. 

Two  questions  are  presented  by  these  instructions,  viz.: 

1.  Were  the  orders  sufficient  contracts  in  writing,  not 
barred  by  the  statute;  and, 

2.  Under  the  pleadings,  could  the  plaintiff  avail  himself 
of  them  as  such? 

We  are  of  opinion  that  the  orders  mentioned  are  suffi- 
cient contracts;  and  being  in  writing,  the  six-years  limita- 
tion does  not  apply  to  them.  They  all  specify  the  articles 
to  be  furnished,  and  stipulate  to  pay  for  the  same.  The 
price,  it  is  true,  is  not  mentioned,  nor  is  it  necessary  that 
it  should  be,  in  order  to  make  the  contracts  valid.  The 
contracts  amount  to  agreements  to  pay  what  the  articles 
are  reasonably  worth.  There  can  be  no  doubt,  we  think, 
that  had  the  goods  been  sent,  as  contemplated  by  the  or- 
der*, by  the  plaintiff  to  the  defendant,  he  would  have  been 
liable  on  the  contracts,  although  he  might  never  have  actu- 
ally received  them.  When  the  plaintiff  accepted  the  or- 
ders, and  sent  the  goods  in  compliance  therewith,  the  con- 
tracts became  obligatory  upon  the  defendant,  and  he  was 
bound  for  the  reasonable  value  of  the  goods  so  ordered  and 
sent  In  Neighbors  v.  Simmons,  2  Blackf.  75,  it  was  held 
that  a  written  acknowledgment  at  the  foot  of  an  account, 
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May  Term,    as  follows:  M I  acknowledge  the  above  account  to  be  just ," 

1359*      and  signed  by  the  defendant,  was  a  contract  in  writing;  and 

Prehatt     that  the  plea  of  the  statute  of  limitations  was  inadmissi- 

Rcnton.     ble.     It  is  not  necessary,  however,  in  determining  that  the 

contracts  in  the  case  at  bar  are  valid  contracts,  that  we 

should  indorse  fully  the  doctrine  in  Neighbors  v.  Simmons. 

There,  there  was  no  agreement  to  pay  the  account  what- 
ever, except  such,  if  any,  as  might  be  implied  from  an  admis- 
sion that  the  account  was  just.  Perhaps  it  may  be  question- 
ed  whether,  under  our  present  statute,  requiring  new  prom- 
ises to  be  in  writing  in  order  to  avoid  the  limitation,  such  an 
acknowledgment  would  be  sufficient;  but  upon  this  point 
it  is  unnecessary  for  us  to  express  an  opinion.  The  orders 
in  question  are  original  contracts,  explicit  in  their  terms, 
and  come  within  the  principle  established  in  Spongier  v. 
McDaniel,  3  Ind.  R.  275. 

In  Browne  on  the  Statute  of  Frauds,  §  293,  it  is  said 
that,  "it  is  not  necessary  that  the  contract  should  be  par- 
ticularly formal  or  explicit,  so  that  there  appear  to  be  a  bar- 
gain made;  a  common  order  given  to  the  seller  for  the  arti- 
cle required,  is  clearly  equivalent  to  a  contract  for  the  pur- 
chase."    Vide,  Allen  v.  Bennet,  3  Taunt  169. 

The  other  question  raised  is  not  entirely  free  from  diffi- 
culty. 

The  complaint  simply  counts  upon  an  indebtedness  aris- 
ing upon  the  account,  without  noticing  the  orders.  In  this 
respect  the  case  differs  from  Neighbors  v.  Simmons,  and 
Spangler  v.  McDaniel,  supra,  where  the  original  indebted- 
ness, as  well  as  the  new  written  contract,  were  set  up  in 
the  declaration. 

It  is  contended  by  the  appellee,  that  the  replication  does 
not  sufficiently  set  up  the  orders,  and  rely  upon  them  as  an 
avoidance  of  the  statute,  and  that  if  it  did,  it  would  be  a 
fatal  departure  from  the  complaint,  which  counts  upon  a 
verbal  contract  merely,  while  the  replication  places  the 
cause  of  action  upon  written  contracts.  It  is  the  estab- 
lished doctrine  in  England,  and  some  of  the  states  of  the 
Union,  that  where  the  plaintiff  relies  upon  a  new  promise 
io  take  the  case  out  of  the  statute,  he  may  declare  upon 
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the  original  debt,  and  reply  the  new  promise.    "When  the   M»y  Term, 
statute  is  pleaded,  the  plaintiff  may,  therefore,  reply  the       1859. 
new  promise,  and  when  the  pleadings  assume  this  shape,     Pbbvatt 
the  original  promise  is  apparently  the  cause  of  action;  but     Bustov. 
it  is  the  new  promise  alone  that  gives  it  vitality,  and  that, 
substantially,  is  the  cause  of  action."     Ang.  on  Limit., 
§  288,  and  notes. 

In  New  York,\t  is  held, since  the  code,  as  well  as  before, 
that  a  new  promise  may  be  given  in  evidence  to  take  the 
case  out  of  the  statute,  on  a  count  upon  the  original  cause 
of  action,  and  a  general  replication  that  the  cause  did  ac- 
crue within  six  years,  without  alleging  the  new  promise. 
Esselstyn  v.  Weeks,  2  Kern.  635.  The  Court  seem  to  have 
somewhat  reluctantly  come  to  such  conclusion;  and  they 
throw  out  some  observations  tending  to  a  different  doctrine, 
which  are  not  unworthy  of  notice.  They  say,  "  The  rule 
was  established  in  conformity  with  the  earlier  English  de- 
cisions, which  made  the  statute  of  limitations  presumptive 
evidence  of  payment  only,  to  be  rebutted  by  any  evidence 
tending  to  disprove  that  fact,  whether  accompanied  by  a 
promise  or  a  refusal  to  pay.  In  their  view  of  the  law,  the 
facts  necessary  to  avoid  the  bar  of  the  statute  were  mere 
evidence  for  that  purpose,  and  the  recovery  must  be  had 
upon  the  original  promise  as  the  only  cause  of  action. 
Modern  decisions,  particularly  in  this  country,  regard  the 
statute  as  imposing  an  absolute  bar  to  the  original  demand, 
and  not  merely  as  creating  a  presumption  of  payment. 
And  it  would,  undoubtedly,  be  more  in  conformity  with 
the  spirit  of  these  adjudications,  to  hold  that  the  action 
must  be  founded  upon  the  new  promise,  the  original  debt 
or  assumpsit  furnishing  the  consideration  ne6ebsary  to  up- 
hold it." 

The  case  at  bar,  however,  differs  from  the  foregoing — 
here,  the  plaintiff  does  not  rely  upon  a  new  promise,  to  take 
the  case  out  of  the  statute,  but  an  original  promise  in  writ- 
ing, never  within  the  statute.  Written  contracts  are  not 
properly  within  any  of  the  exceptions  of  the  statute,  (and, 
therefore,  proper  to  be  shown  by  way  of  replication,)  as 
they  are  not  within  the  limiting  clause  in  question.     It 
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May  Term,   would  be  idle  to  talk  of  excepting  something  out  of  a  stat- 
1859.      ute,  which  is  not  embraced,  or  apparently  embraced,  in  its 

Fbsvatt     terms. 

Ruwtok.  The  plaintiff  declares  upon  a  verbal  contract  within  the 
statute  of  limitations,  and  upon  the  statute  being  pleaded, 
replies  a  written  contract  not  within  the  statute.  This 
would  seem  to  be  a  departure,  but  we  are  not  called  upon 
to  decide  whether  it  is  or  not,  as  no  objection  was  made  by 
demurrer  or  otherwise  to  the  replication.  The  parties  went 
to  trial  on  the  replication,  without  objection,  and  thereby 
waived  any  defect  therein  on  the  score  of  departure.  Chit. 
on  Plead.  685. 

It  is  insisted,  however,  that  the  replication  does  not  pur- 
port to  set  up  the  orders  by  way  of  avoiding  the  plea  of 
the  statute,  but  that  they  are  merely  referred  to  in  order  to 
dispense  with  the  necessity  of  proving  their  execution  on 
the  trial.  In  this  view  we  do  not  concur.  The  replication 
is  loosely  and  inartificially  drawn,  but  it  sets  up  two  classes 
of  facts  in  avoidance  of  the  answer.  First,  that  the  cause 
of  action  did  accrue  within  six  years,  as  it  is  brought  upon 
a  running,  open,  and  unsettled  account,  &c,  some  of  the 
items  of  which,  are  within  the  six  years;  and  second,  that 
the  goods  were  sold,  to  the  amount  of  106  dollars,  76  cents, 
upon  the  written  orders  in  question.  Waiving  any  objec- 
tions on  the  score  of  departure,  this  latter  part  of  the  re- 
plication seems  to  be  good  in  avoidance  of  the  answer,  so 
far  as  it  goes.  It  only  takes  out  of  the  statute  the  part  of 
the  cause  mentioned  in  the  orders;  but  the  party  had  a 
right  to  reply  matter  that  would  take  a  part  of  his  cause 
of  action  out  of  the  statute.  If  it  be  objected  that  the  re- 
plication is  defective  in  purporting  to  set  up  matter  avoid- 
ing the  answer  entirely,  while  this  branch  of  it  sets  up 
matter  avoiding  it  in  part  only,  the  objection  may  be  an- 
swered by  observing  that  it  should  have  been  made  below. 
The  replication,  we  think,  is  double,  in  setting  up  one  set 
of  facts  in  avoidance  of  the  answer,  as  to  all  the  cause  of 
action,  and  also  another  in  avoidance,  as  to  a  part  of  it; 
but  duplicity  must  be  objected  to  at  the  proper  time  or  the 
objection  is  waived.    A  motion  to  strike  out,  or  compel  the 
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plaintiff  to  elect  by  which  branch  of  his  replication  he  May  Term, 
would  abide,  would  have  probably  prevailed,  as  the  proper       1859. 
remedy.    Even  then,  the  matter  (not  inconsistent  with  the     Pbbkatt 
complaint),  could   have  been  replied  in  a  separate  para-     Buwton. 
graph. 

If  a  party  pass  over  the  objection  of  duplicity  in  a  plead- 
ing, and  answer  it,  he  is  bound  to  answer  the  whole  plead- 
ing. An  answer  to  one  branch  of  the  double  pleading  is 
not  sufficient,  but  each  part  must  be  answered.  Reno  v. 
BoUaweU,  2  Blackf.  38.  Under  our  code,  the  replication 
terminates  the  pleadings;  but  allegations  of  new  matter 
therein  are  to  be  deemed  controverted  as  upon  direct  denial 
or  avoidance,  as  the  case  may  require.  2  R.  8.  p.  44,  § 
74. 

The  cause  having  gone  to  trial  upon  the  replication,  the 
matter  therein  contained  must  be  deemed  to  have  been 
controverted;  and  the  plaintiff  had  the  right  to  introduce 
the  orders  in  evidence  in  support  thereof,  and  when  thus 
introduced,  we  think  full  legal  effect  should  have  been 
given  them,  as  written  contracts  not  barred  by  the  statute 
pleaded.  It  follows  that  the  Court  erred  in  its  ruling  upon 
the  instructions. 

It  is  assumed,  however,  that  although  the  Court  erred  in 
this  respect,  the  verdict  is  right  on  the  evidence,  there  being 
nothing  to  connect  the  orders  with  the  goods  for  which  the 
suit  was  brought.  But  we  are  of  opinion  that  the  jury 
might  very  reasonably  and  properly  have  inferred,  from  the 
evidence  before  them,  that  the  goods  sued  for  were  sold,  in 
part,  upon  the  orders  in  question. 

For  the  reasons  indicated,  the  judgment  will  have  to  be 
reversed. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded  for  a  new  trial. 

J.  W.  Gordon,  H.  W.  Harrington  (1),  and  W.  K.  Ed- 
wards, for  the  appellant 

T.  H.  Nelson,  for  the  appellee  (2). 


(1)  Mr.  Harrington,  for  the  appellant,  cited  10  Born,  and  Cress.  12S;  13 
Wend.  267;  2  Blackf.  75;  10  Johns.  86;  6  Bam.  and  Cress.  603;  8  Mass.  R. 
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May  Term,    SOI;  20  Johns.  88;  3  Wend.  889;  4  id.  652;  7  Bing.  163;  1  lion.  AmlR. 
1859.        156J  3  id-  203;  4  "Wend.  W3;  4  Tyrw.  173;  3  id.  450. 

(2)  Mr.  Nelson,  contra,  cited  1  Blackf.  373;  2  id.  340;  1  Ind.  E.  333;  2 
Pars,  on  Cont.,  1st  ed.,  351,  and  note  (s);  1  Pet.  362;  6  N.  Hamp.  B.  235;  9 
Geo.  4,  ch.  14;  2  B.  S.  p.  78,  *  220;  2  Pars,  on  Cont,  1st  ed.,  354,  355,  and 
note  H;  43  £.  C.  L.  146;  8  Ind.  B.  421;  3  Johns.  367;  10  id.  259;  Hid. 
132;  20  id.  163;  14  Mass.  B.  103;  4  Pick.  137. 


MUSPHT 

T. 

Blair. 


Murphy  and  Another  v.  Blair. 

As  a  general  rale,  if  a  party  suffer  judgment  to  pass  in  a  matter  wherein  he 
might  have  availed  himself  of  a  defense  at  law,  chancery  will  not  relieve 
him;  bat  the  rale  applies  only  in  cases  where  each  a  defense  would  author- 
ize a  Court  of  law  to  render  a  party  full  relief,  in  the  case  presented  by  the 
evidence. 

Where  a  party  could  have  set  up  the  facts  stated  in  a  bill  in  chancery,  under 
the  general  issue  in  ejectment,  bat  success  in  that  action  would  have  re- 
sulted in  an  unqualified  judgment,  because  a  judgment,  a  sheriff's  sale,  and 
certain  deeds,  referred  to  in  the  bill,  would  still  be  outstanding  as  clouds 
upon  the  title,  it  was  held  that  the  party  might  resort  to  a  Court  of  equity, 
and  that  that  Court  might  determine  the  whole  controversy. 

Generally,  in  reference  to  lapse  of  time,  Courts  of  equity  act  in  obedience  to 
the  statute  of  limitations. 

Thus,  in  cases  of  equitable  title  to  land,  relief  must  be  sought  within  die 
period  in  which  ejectment  would  lie. 

A  claim  to  real  estate  will  not  be  barred  by  a  lapse  of  time  shorter  than  that 
which  would  bar  an  action  of  ejectment. 

Where  the  setting  aside  of  an  execution  is  all  the  relief  to  which  a  party  is 
entitled,  it  must  be  sought  in  a  Court  of  law;  but  it  may  be  well  sought  in 
a  Court  of  equity,  in  connection  with  relief  not  attainable  at  law. 


Thursday, 
May  26. 


APPEAL  from  the  Jackson  Circuit  Court. 

Davison,  J. — This  was  a  suit  in  chancery,  instituted  in 
March,  1853,  by  the  appellee,  who  was  the  plaintiff,  against 
the  appellants,  who  were  the  defendants. 

The  bill  states,  inter  alia,  these  facts:  The  plaintiff  was 
the  owner  of  a  tract  of  land  in  Jackson  county,  on  which, 
with  her  son-in-law,  one  Felix  Cook,  she  resided.  Cook, 
having  in  his  possession  a  written  instrument  for  the  pay- 
ment of  1,500  dollars,  which  he  had  obtained  from  plaintiff 
by  fraud,  compelled  her,  by  threatening  to  take  her  life  in 
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case  she  refused,  to  execute  to  him  a  cognovit  founded  on  M*y  Tom, 
the  instrument.  Upon  the  cognovit  thus  executed,  he  low. 
caused  to  be  entered  up,  in  the  Jackson  Circuit  Court,  at  Mubfht 
the  February  term,  1843,  a  judgment  for  1,642  dollars,  with  Blair. 
costs,  &c.  At  the  instance  of  Cook,  one  Samuel  W.  Smith 
appeared  as  his  attorney,  in  the  suit  on  the  cognovit,  and 
he  also  procured  the  same  attorney,  without  the  assent  or 
knowledge  of  the  plaintiff,  to  appear  as  her  attorney  in 
the  same  suit,  and  on  her  behalf  to  confess  the  judgment. 
Cook}  having  thus  recovered  said  judgment,  assigned  it  to 
Daniel  H.  Long,  who,  at  the  time,  had  full  notice  of  the 
fraudulent  and  unlawful  manner  in  which  the  written  in- 
strument was  obtained,  the  cognovit  procured  to  be  exe- 
cuted, and  the  judgment  caused  to  be  rendered.  After 
this,  an  execution  was  issued  on  the  judgment,  which  was 
levied  on  the  plaintiffs  land;  and  on  the  6th  of  April,  1847, 
the  same  was  offered  for  sale  by  the  sheriff,  when  Long 
purchased  it  for  614  dollars,  and  received  a  deed  pursuant 
to  the  sale;  and  afterwards,  on  the  11th  of  November, 
1851,  he  conveyed  the  same  land,  by  deed  in  fee  simple, 
to  George  H.  Murphy,  who,  at  the  time  he  received  the 
deed,  had  due  notice  of  the  fraudulent  conduct  of  Cook, 
and  of  the  fraudulent  nature  of  the  judgment  and  pro- 
ceedings, &c  It  is  averred  that  the  conveyance  to  Mur* 
phy  was  collusive ;  that  no  consideration  passed  from  him 
to  Long;  and  that  their  joint  object  was  to  defraud  the 
plaintiff  out  of  her  farm;  and  to  produce  that  result,  JMur- 
phy,  in  August,  1852,  brought  ejectment  against  her,  in  said 
Court,  for  the  recovery  of  the  land,  and  has,  in  that  action, 
recovered  judgment,  &c. 

The  relief  prayed  is,  that  the  written  instrument,  cogno- 
vit, judgment  confessed,  sheriff's  sale  and  deed,  and  deed 
to  Murphy,  be  severally  set  aside  for  fraud,  &c.;  and  that 
the  plaintiff  be  restored  to  her  rights,  &c.;  and  that  until 
this  case  is  fully  heard,  proceedings  on  the  judgment  in 
ejectment  be  enjoined,  &c. 

The  defendants  demurred  to  the  bill;  but  their  demurrer 
was  overruled,  and  thereupon  they  answered.  Their  an- 
swers are,  in  effect,  special  denials. 
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May  Term,        The  issues  were  submitted  to  the  Court,  who  found  for 

1859,      the  plaintiff,  and,  having  refused  a  new  trial,  rendered  a 

Mubfht     decree  in  accordance  with  the  prayer  of  the  bill,  &c. 
Blair.  The  error  upon  which  a  reversal  of  this  decree  is  sought, 

relates,  mainly,  to  the  action  of  the  Court  in  overruling 
the  demurrer.     It  is  insisted — 

1.  That  the  plaintiff  had  a  full  and  complete  remedy  in 
the  action  of  ejectment. 

2.  That  the  remedy  was  barred  by  lapse  of  time. 

3.  That  an  execution  upon  a  judgment  should  be  set 
aside,  if  at  all,  by  motion  in  a  Court  of  law,  and  not  by 
bill  in  chancery. 

Where  a  party  suffers  a  judgment  to  pass,  in  a  matter 
of  which  he  might  have  availed  himself  by  defense  at  law, 
chancery  will  not  relieve  him.  1  Johns.  Ch.  51. — 2  Ind.  R. 
558.  This  position  is  assumed  in  argument,  and  is,  no 
doubt,  correct,  as  a  general  rule;  but,  in  our  opinion,  it  ap- 
plies only  in  cases  where  such  a  defense  would  authorize  a 
Court  of  law  to  render  the  party  full  relief,  in  the  case  pre- 
sented by  the  evidence.  It  is  true,  the  plaintiff  could  have 
set  up  the  facts  stated  in  the  bill,  under  the  general  issue 
in  the  ejectment;  but  her  success  in  that  action  would 
have  resulted  simply  in  an  unqualified  judgment,  which 
could  not  be  adequate  relief,  because  the  judgment,  sheriffs 
sale,  and  deeds,  referred  to  in  the  bill,  would  still  be  out- 
standing. To  remove  these  clouds  from  her  title,  she  was 
compelled  to  invoke  the  aid  of  a  Court  of  equity,  and  that 
Court,  being  rightfully  in  possession  of  the  cause  for  the 
one  purpose,  was  authorized  to  proceed  to  determine  the 
whole  controversy.  1  Story's  Eq.  Juris.  §  71.  Moreover, 
the  plaintiff  could  have  brought  a  new  ejectment :  hence, 
there  seems  to  be  no  reason  why  she  could  not,  in  its 
stead,  institute  a  suit  in  chancery. 

But  is  the  remedy,  in  this  case,  barred  by  lapse  of 
time  ?  This  is  the  next  question  to  settle.  Generally,  in 
reference  to  lapse  of  time,  Courts  of  equity  act  in  obe- 
dience to  the  statutes  of  limitations.  Thus,  in  cases  of 
equitable  titles  in  land,  equity  requires  relief  to  be  sought 
within  the  same  period  in  which  an  ejectment  would  lie. 
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1  Story's  Eq.  Juris.,  §  66.-2  i<L,  §§  1620, 1621.— Ang.  on   May  Twin, 
Limit.,  p.  27,  et  seq.     It  has  been  decided  that  "a  claim  to       ****** 
real  property  will  not  be  permitted  to  be  barred  by  a  lapse        Hat* 
of  time  shorter  than  that  which  would  have  barred  an  ac-     Millkh. 
tion  of  ejectment  at  law."    Dugan  v.  Gittwgs>  3  Gill,  138. 
The  rule  thus  stated  applies  to  the  case  at  bar ;  because, 
in  this  instance,  the  right  supposed  to  be  barred  is  a  right 
to  land,  and  the  plaintiff  could  have  instituted  ejectment 
at  any  time  within  twenty  years  from  the  time  she  was 
dispossessed.    R.  S.  1843,  pp.  795  to  799,  §§  29  to  44.    The 
record  shows  that  that  period  had  not  elapsed  when  the 
present  suit  was  commenced. 

The  third  point  is,  that  "an  execution  upon  a  judgment 
should  be  set  aside,  if  at  all,  by  motion  to  a  Court  of  law." 
This  position,  though  in  the  abstract  correct,  is  not  availa- 
ble in  its  application  to  this  case.  Where  the  setting  aside 
of  an  execution  is  all  the  relief  to  which  a  party  is  enti- 
tled, it  must  be  sought  in  a  Court  of  law;  but  here,  such 
relief,  in  connection  with  other  relief  not  attainable  in  that 
Court,  is  well  sought  in  a  Court  of  equity.  1  Story's  Eq. 
Juris,  p.  88. 

Per  Curiam. — The  decree  is  affirmed  with  costs. 

W.  T.  Otto  and  J.  &  Davis,  for  the  appellants. 

&  Crawford,  for  the  appellee. 


Hays  v.  Miller. 


Suit  upon  an  award.  By  the  submission,  the  arbitrators  were  to  " arbitrate 
all  debts,  does,  notes,  judgments,  and  demands  whatever,  of  every  kind 
and  nature,  between  the  parties/'  The  award  was  as  follows :  "We,  the 
arbitrators,  having  taken  upon  us  the  burden  of  the  reference,  and  having 
duly  considered  the  allegations  and  proofs  of  the  parties,  do  make  and  pub- 
lish this  our  award,  of  and  concerning  the  matters  to  us  referred,  viz. :  We 
find  for  Enoch  Miller  4,329  dollars,  including  the  Enoch  Hay  judgment  in 
the  Uniud  States  District  Court,  and  the  judgment  of  Jacob  Hay*  against 
Benjamin  Redman,  jun.,  in  replevin,"  &c.  Signed,  &c.  A  copy  of  the 
award  was  filed  with  the  complaint.    It  was  objected  that  the  complaint 
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May  Tenn,       was  defective  for  not  averring  that  the  award  was  made  of  and  concerning 
1 859.  the  matters  submitted. 

Held,  1.  That  the  award  was  part  of  the  complaint,  and  contained  the  neces- 
sary averment. 


Hats 

v. 
Millbb.      2.  That  the  award  is  not  uncertain  for  including  the  judgments  to  which  it 

refers,  in  making  up  the  aggregate. 

3.  That  although  the  judgments  were  not  originally  between  the  parties,  it 
may  be  presumed,  in  view  of  the  whole  award,  that,  at  the  time  of  the  sub- 
mission, they  had  become  existing  demands  between  them,  and  were  prop- 
erly within  the  submission. 

The  statute  upon  interest  docs  not  render  the  contract  upon  which  an  illegal 
rate  of  interest  is  reserved,  wholly  void,  but  simply  avoids  it  so  far  as  it  re- 
serves illegal  interest. 

Thus,  if  illegal  interest  be  given  by  an  award,  a  defense,  in  a  suit  upon  the 
award,  seeking  to  annul  the  entire  award  for  that  reason,  is  bad.  To  bring 
such  a  defense  within  the  statute,  the  amount  of  interest  included  in  the 
award,  should  be  stated  in  the  pleading. 

A  submission  to  arbitrators,  where  no  cause  is  pending,  and  where  there  is  no 
agreement  to  make  the  submission  a  rule  of  Court,  is  the  mere  act  of  the 
parties ;  and  in  an  action  to  enforce  the  award,  it  is  no  defense  to  say  that  it 
is  against  law. 


Thursday,  APPEAL  from  the  Dearborn  Circuit  Court. 

May  26. 

Davison,  3.— Miller  sued  Hays  upon  an  award.  In  the 
complaint,  it  is  alleged  that  the  parties  on,  &c,  at,  tec,  en- 
tered into  a  written  agreement  to  submit  certain  matters 
of  difference  therein  specified,  to  the  arbitrament  of  Wil- 
liam Jessup,  X  &  Ferris,  and  Samuel  Morrison;  that  the 
arbitrators  thus  appointed  met  on  the  day  and  at  the  place 
designated  in  the  submission,  and  after  hearing  the  allega- 
tions and  proofs  touching  the  matters  of  difference  sub- 
mitted, &c.,  did,  on  the  16th  of  September,  1854,  make  an 
award  in  writing,  of  the  making  of  which  the  defendant 
afterwards,  &c,  had  notice,  &c. 

Copies  of  the  submission  and  award  were  filed  with  the 
complaint,  and  are  set  out  in  the  record.  By  the  submis- 
sion, the  arbitrators  were  to  meet  at  the  house  of  Samuel 
Morrison,  on  the  6th  of  September,  1854,  "and  arbitrate  all 
debts,  dues,  notes,  judgments,  and  demands  whatever,  of 
every  kind  and  nature,  between  the  parties."  The  award 
is  as  follows : 

"  We,  the  arbitrators,  having  taken  upon  ourselves  the 
burden  of  the  reference,  and  having  duly  considered  the 
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allegations  and  proofs  of  the  parties,  do  make  and  publish  M»7  Term, 
this  our  award,  of  and  concerning  the  matters  to  us  refer-  _J:~ ®* 
red,  viz. :     We  find  for  Enoch  Miller  4,329  dollars,  includ-       Hats 

T. 

ing  the  Enoch  Hays  judgment  in  the  United  States  Dis-     Milusb. 
trict  Court,  and  the  judgment  of  Jacob  Haps  against  Ben- 
jamin Redman,  jun.,  in  replevin ;  and  that  the  parties  pay 
all  costs  of  this  examination  equally.     [Signed]  William 
Jessup,  Jabez  S.  Ferris,  Samuel  Morrison." 

Defendant  demurred  to  the  complaint;  but  his  demurrer 
was  overruled,  and  thereupon  he  answered.  His  answer 
contains  fourteen  paragraphs.  Demurrers  were  sustained 
to  the  6th,  7th,  10th,  12th,  13th,  and  14th.  The  other  para- 
graphs led  to  issues  of  fact.  The  Court  tried  the  cause, 
and  found  for  the  plaintiff  4,447  dollars,  that  being  the 
amount  of  the  award  and  interest  thereon  from  its  de- 
livery.   Judgment  was  accordingly  rendered. 

The  complaint  is  said  to' be  defective,  because  it  does 
not  aver  that  the  award  was  made  of  and  concerning  the 
matters  in  controversy  submitted  to  the  arbitrators.  This 
objection  is  not  tenable.  The  award,  a  copy  of  which  is 
filed  with  the  complaint,  contains  the  proper  averment, 
and  having  been  so  filed,  became  a  part  of  that  pleading. 
2  R.  S.  p.  44,  §  78.—  Womack  v.,  Womack,  9  Ind.  R.  288.— 
Womack  v.  Dunn,  id.  183. 

But  it  is  insisted  that  the  award  itself  is  defective;  that 
it  is  uncertain,  and  not  in  accordance  with  the  submission. 
As  we  have  seen,  it  says :  u  We,  the  arbitrators,  &c,  do 
make  and  publish  this  our  award  of  and  concerning  the 
matters  to  us  referred,  viz.:  We  find  for  Enoch  Miller 
4,329  dollars,  including  the  Enoch  Haps  judgment  in  the 
United  States  District  Court,  and  the  judgment  of  Jacob 
Bays  against  Benjamin  Redman  in  replevin."  This  award 
i*  not,  in  our  opinion,  objectionable  on  the  ground  of  un- 
certainty. It  is  for  a  sum  certain,  and  its  certainty  is  not 
affected  for  the  reason  that  in  making  up  the  aggregate 
amount,  it  includes  the  judgments  to  which  it  refers. 

But  the  inquiry  arises — Have  the  arbitrators,  by  includ- 
ing them,  exceeded  their  authority  under  the  submission  ? 
Evidently,  these  judgments  were  not  originally  between 
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May  Term,    Miller  v.  Hays ;  but,  in  view  of  the  whole  award,  may  we 

^  „  „ not  intend  that,  at  the  time  of  the  submission,  they  had, 

Hats  by  assignment,  or  in  some  way  become  existing  demands 
Millb*.  between  the  parties  ?  If  this  can  be  done,  then  the  award 
may  be  sustained.  It  is  said  to  be  a  maxim  of  the  Court?, 
never  to  raise  a  presumption  for  the  sake  of  overturning 
an  award ;  but,  on  the  contrary,  to  make  every  reasonable 
intendment  in  its  support.  Cald.  on  Arb.  279.  and  cases 
there  cited.  And,  further,  it  has  been  decided  that  "where 
the  words  of  an  award  are  so  comprehensive  that  they 
may  take  in  matters  not  within  the  submission,  yet  it  shall 
be  presumed  that  nothing  beyond  it  was  awarded,  unless 
the  contrary  be  expressly  shown."  Solomons  v.  JfJKii- 
stry,  13  Johns.  27.  In  looking  into  the  award  in  ques- 
tion, we  find  this  statement :  "  We,  the  arbitrators,  &c, 
do  make,  &c,  this  our  award,  of  and  concerning  the  mat- 
ters to  us  referred."  The  words  "matters  to  us  referred" 
obviously  mean  the  matters  included  in  the  submission. 
Hence,  it  must  be  inferred  that  the  arbitrators,  having  con- 
sidered these  judgments,  regarded  them  as  matters  prop- 
erly within  the  scope  of  the  authority  under. which  they 
acted.  There  is,  it  seems  to  us,  enough  on  the  face  of  the 
award,  until  the  contrary  be  shown,  upon  which  to  rest 
the  presumption  that  the  judgments  were  legitimately  be- 
fore the  arbitrators,  and  that  in  the  award  there  is  nothing 
outside  the  submission.  Cald.  on  Arb.  283. — 22  Pick.  144. 
—20  Verm.  R.  132.— 1  Band.  449.— 1  Leigh,  294. 

Again,  it  is  submitted  that  the  demurrer  to  the  seventh 
paragraph  of  the  answer  should  have  been  overruled. 
That  paragraph,  so  far  as  it  relates  to  the  point  made  in 
argument,  avers  that  the  arbitrators,  in  making  up  their 
award,  allowed  10  per  cent,  interest  on  all  claims  in  favor 
of  Miller )  and  compounded  said  interest  by  calculating  on 
both  principal  and  interest,  by  the  year,  by  which  miscon- 
duct of  the  arbitrators,  the  balance  due  Miller  was  greatly 
increased,  &c 

It  may  be  noted,  that  the  statute  on  the  subject  of  inter- 
est does  not  render  the  contract  upon  which  an  illegal  rate 
of  interest  is  reserved,  wholly  void,  but  simply  avoids  it  so 


OP  THE  STATE  OF  INDIANA.  191 

far  as  it  reserves  the  interest,    1  R.  S.  p.  344,  §  4.     The   May  Term, 
defense,  then,  is  objectionable  because  it  seeks  to  annul       1859. 
the  entire  award,  when,  if  at  all  defective,  it  is  only  so  in       Hats 
the  rate  of  interest  which  it  includes.     To  bring  such  a     Millbb. 
defense  within  the  provisions  of  the  statute,  it  is  essential 
that  the  amount  of  interest  included  in  the  award,  should 
be  affirmatively  pointed  out  in  the  pleading. 

But  there  is  another  reason  why  Ihe  ruling  of  the  Cir- 
cuit Court,  in  its  action  upon  the  demurrer,  must  be  sus- 
tained. This  was  a  submission  where  no  cause  was  pend- 
ing, and  there  was  no  agreement  to  make  the  submission 
a  rale  of  Court.  The  reference,  therefore,  was  as  at  com- 
mon law,  and  the  mere  act  of  the  parties.  Titus  v.  Scant- 
ling, 4  Blackf.  89.  And  there  are  various  decisions  to  the 
effect  that,  in  such  a  case,  in  an  action  to  enforce  the 
award,  it  is  no  ground  of  objection  that  it  is  against 
law.  Mitchell  v.  Bushy  7  Cow.  185. — Jackson  v.  Ambler,  14 
Johns.  96. —  Cranston  v.  Kenny's  exWs,  9  id.  212. — Bigelow 
v.  NeweU,  10  Pick,  348.  These  authorities  proceed  upon 
the  ground  that,  "if  judges  chosen  by  the  parties  errone- 
ously decide  a  question  of  law,  the  Court  will  abide  the 
decision.'9  In  this  instance,  the  demurrer  concedes  that 
the  award  contains  a  rate  of  interest  not  allowable  by  the 
statute;  and  the  arbitrators,  in  making  such  allowance, 
may  have  misjudged  the  law;  but  the  weight  of  authority, 
no  doubt,  is,  that  an  erroneous  decision,  thus  made,  can- 
not be  set  up  in  bar  of  an  action  on  the  award.  Kyd  on 
Awards,  pp.  185,  237,  238.— Symes  v.  Goodfellow,  2  Bing. 
(N.  C.)  532. 

But  it  is  insisted  that  the  finding  of  the  Court  is  unsus- 
tained  by  the  evidence.  There  was,  however,  no  motion 
for  a  new  trial;  and  it  has  been  often  decided  that  "where 
a  cause  is  tried  by  the  Court  instead  of  a  jury,  the  finding 
of  ihe  Court  stands  precisely  like  the  verdict  of  a  jury, 
and  can  only  be  set  aside  where  a  verdict  would  be." 
Priest  v.  Martin,  4  Blackf.  311.— The  State  v.  Swarts,  9 
Ind.  R.  222.— McDonald  v.  Stader,  10  id.  171.  We  are 
referred  to  Williams  v.  The  New  Albany  and  Salem  Rail- 
road Co.,  5  Ind.  R.  Ill ;  but  that  case,  though,  in  this  in- 
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Davis 

v. 

Campbell, 


May  Term,  stance,  it  seems  to  be  applicable,  will  not  be  allowed  to 
1859.  control  the  question  under  consideration;  because  we  have 
recently  decided  that  "the  submission  of  a  cause  on  an 
agreed  statement  of  facts,  does  not  excuse  the  failure  to 
move  for  a  new  trial."  McDonald  v.  Stader,  supra.  w  It  is 
due  to  the  lower  Court  that  its  errors,  if  any,  should  be 
pointed  out  there,  so  that  it  may  retrace  its  steps  while 
the  record  is  yet  under  its  control."  9  Ind.  R.  222.  In  this 
case,  there  being  no  motion  for  a  new  trial,  the  sufficiency 
of  the  evidence  to  sustain  the  finding  of  the  Court  must 
be  conceded* 

Per  Curiam. — The  judgment  is  affirmed,  with  1  percent 
damages  and  costs. 

W.  &  Holman,  for  the  appellant. 


Davis  v.  Campbell  and  Others. 


A  sheriff's  salo  will  be  set  aside  as'  erroneous  in  a  direct  j  receding,  when  it 
would  not  be  held  void  in  a  collateral  suit. 

Where  property  cannot  be  sold  by  the  sheriff  without  appraisement,  it  canaot 
be  legally  offered  for  sole  without  appraisement.  Such  an  offer  would  be  & 
vain  act,  which  no  bidder  could  be  expected  to  notice. 

Where  the  judgment  did  not  direct  a  sole  of  real  property  by  the  sheriff,  with- 
out appraisement,  and  the  rents  and  profits  were  offered  for  sale  without  ap- 
praisement, and,  no  bid  being  received,  the  fee  simple  was  sold,  it  was  held, 
that  there  was  no  valid  offer  of  the  rents  and  profits,  and  the  sale  of  the  fee 
simple  was,  therefore,  erroneous. 

Where  an  execution-defendant,  during  the  pendency  of  a  levy  upon  his  real 
estate,  and  before  the  sale,  offered  personal  property  to  the  sheriff,  which 
offer  the  sheriff  disregarded,  it  was  held,  that  the  sale  of  the  real  estate  ws* 
erroneous.  v 


Thursday, 
May  26. 


APPEAL  from  the  Randolph  Court  of  Common  Pleas. 

Perkins,  J. — Complaint  to  set  aside  a  sheriff's  sale.  An- 
swer by  the  defendant.  Trial  by  the  Court.  Judgment 
for  the  defendant. 

The  complaint  alleged  that  the  property  sold  was  a 
house  and  lot;  that  the  judgment  did  not  direct  a  sale 
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without  appraisement;  that  no  appraisement  of  the  rents  May  Term, 
and  profits  was  made,  though  they  were  offered  for  sale;       1859. 
that  no  bid  being  obtained  upon  the  offer,  the  fee  simple      Dxvib 
of  the  property  was  sold;  that  while  the  levy  was  pending    Caxfbkll. 
and  before  the  sale,  the  plaintiff  offered  other  and  personal 
property  to  the  sheriff,  and  requested  that  it  should  be 
taken,  which  offer  the  sheriff  disregarded. 

The  answer  denied  the  complaint.  The  evidence  is 
upon  the  record.     A  motion  for  a  new  trial  was  denied. 

The  allegations  of  the  complaint  were  clearly  proved. 
There  is  no  question  upon  the  weight  of  conflicting  evi- 
dence, or  upon  the  point  as  to  whether  that  given  proves 
the  allegations  of  fact  in  the  complaint.  The  question  is 
one  of  law  alone. 

There  are  two  classes  of  actions  in  which  questions 
upon  the  validity  of  sheriff's  sales  arise — 

1.  Those  instituted  directly  for  the  purpose  of  setting 
aside  the  sale. 

2.  Those  not  thus  instituted,  but  in  which  the  question 
arises  collaterally;  as  in  a  suit  to  recover  possession  of  the 
property  sold. 

The  rules  applied  in  the  two  classes  are  different. 

A  sale  will  be  set  aside  as  erroneous,  in  a  direct  proceed- 
ing for  that  purpose,  when  it  would  not  be  held  void  in  a 
collateral  suit. 

The  Court  below  seems  to  have  been  governed,  in  decid- 
ing this  case,  by  the  rules  applied  in  cases  where  the  ques- 
tion arises  collaterally.  In  this,  the  Court  acted  upon  a 
wrong  principle. 

The  suit  before  us  is  a  direct  proceeding  to  set  aside  a 
sheriff's  sale.  And  the  question  is — Was  it  substantially 
erroneous? 

The  code  provides  that,  in  cases  like  the  present,  pro- 
perty of  the  execution-defendant  shall  not  be  sold  without 
appraisement  2  R.  S.  p.  137.  It  further  expressly  pro- 
vides, that  the  rents  and  profits  of  real  estate  shall  be  gov- 
erned by  this  provision — in  other  words,  that  they  shall  not 
be  sold  without  appraisement.    Id.  p.  140. 

Where  property  cannot  be  sold  by  the  sheriff  without 
Vol.  XII.— 13 
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May  Term,   appraisement,  it  cannot  be  legally  offered  by  him  for  sale 

18^9*      without  appraisement.     Such  an  offer  wo^ld  be  a  vain  act 

Helm       which  no  bidder  at  the  sale  could  be  expected  to  notice 

Swigoxtt.   — in  other  words,  no  man  could  be  expected  to  bid  upon 

an  illegal  offer  of  sale. 

The  case,  then,  stands  as  though  a  sale  of  the  fee  sim- 
ple had  taken  place,  without  an  offer  of  the  rents  and  pro- 
fits. 

But  the  code  provides  that  the  fee  simple  shall  not  be 
sold  till  after  the  rents  and  profits  for  seven  years  have 
been  offered.  It  was  so  sold  in  this  case,  and  the  sale  was 
erroneous,  at  least;  we  do  not  say  it  was  not  void  under 
any  circumstances. 

Again;  the  statute  gives  the  right  to  the  debtor  to  select 
the  property  to  be  first  offered  for  sale.  2  R.  S.  p.  136. 
And  further,  it  provides  that  personal  property  shall  be 
first  levied  on  and  sold,  where  the  execution-defendant 
does  not  direct  otherwise.     Ibid. 

On  all  these  grounds  the  sale  in  question  was  erroneous 
and  should  have  been  set  aside.  We  make  no  decision  as 
to  whether  the  sale  would  or  would  not  have  been  held 
void  collaterally. 

Per  Curiam.—  The  judgment  is  reversed  with  costs. 
Cause  remanded  with  instructions  to  set  aside  the  sale. 

X  Brown,  W.  A.  Peek,  and  E.  L.  Watson,  for  the  appel- 
lant. 

S.  Colgrove,  T.  M.  Browne,  and  J.  J.  Cheney,  for  the  ap- 
pellees. 


1 12  194I  Helm,  President,  &c,  and  Another  v.  Swiggett. 

i141    450| 
I  12    194 

f  164  506  An  action  for  damages  lies  against  a  corporation  for  refusing  to  permit  a  trans- 

fer of  stock. 

Perhaps  a  mandamus  would  lie. 

Under  the  statute  regulating  "the  business  of  general  banking"  (1  R.  S.  p. 
152),  a  bank  cannot  set  up,  in  defense  of  a  suit  to  compel  the  transfer  of 
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stock,  or  for  damages,  that  tho  assignment  of  the  certificate  of  stock  was    May  Term, 
for  an  illegal  consideration,  if  the  bank  has  no  claim  upon  the  stock  for  debts        1859. 
due  from  the  assignor. 
Ownership  of  a  certificate  of  stock  in  a  bank  does  not  constitute  the  owner 


Helm 

a  stockholder,  without  the  transfer  of  the  stock  to  him  on  the  books  of  the     Swigobtt. 

bank. 


APPEAL  from  the  Fayette  Circuit  Court.  .  Thursday, 

•  9  May  26. 

Perkins,  J* — This  was  a  suit  against  the  Fayette  County 
Bank,  of  which  Meredith  Helm  was  president,  to  recover 
the  value  of  two  shares  of  stock  in  said  bank,  which  the 
bank  refused  to  permit  the  transfer  of  to  the  purchaser. 
The  suit  was  by  the  second  assignee  of  the  certificate  for 
said  shares.  One  Ross,  the  first  assignor,  was  made  a 
party  defendant,  with  the  bank. 

The  certificate  stated  that  Ross  was  the  owner  of  two 
shares  of  stock,  fully  paid  out,  &c,  and  that  the  same  were 
transferable  only  on  the  books  of  the  said  bank,  in  person 
or  by  attorney,  on  surrender  of  the  certificate.  This  pro- 
vision was  in  accordance  with  the  charter  and  by-laws  of 
said  bank.     See  llLS.p.  157. 

The  complaint  alleged  the  facts  of  the  ownership,  the 
assignments,  &c.,  of  the  certificate,  the  demand  of  the 
transfer  of  the  stock,  the  refusal,  &c,  to  the  damage  of  the  . 

plaintiff  of  260  dollars,  and  concluded  with  the  prayer  for 
judgment  for  the  250  dollars,  or  that  the  defendant  transfer 
the  stock. 

No  motion  was  made  to  strike  out  either  alternative  of 
the  prayer  of  the  complaint. 

An  action  for  damages  lies  against  a  corporation  for  re- 
fusing to  permit  a  transfer  of  stock.  Ang.  and  Ames  on 
Corp.  327.  Perhaps  a  mandamus  will  lie.  Redf.  on  Railw. 
62. 

The  two  main  grounds  of  defense,  taken  by  the  bank, 
were — 

1.  That  the  assignment  of  the  certificate  by  Ross,  the 
first  assignor,  to  one  Banes,  the  first  assignee,  was  for  an 
illegal  consideration. 

2.  That  Banes  was  a  debtor  to  the  bank,  and  that  the 
bank  had  a  lien  upon  the  stock  for  his  indebtedness. 
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May  Term,       The  firet  ground  is  entirely  untenable.    It  was  no  oon- 

1839.      cern  of  the  bank  whether  Ross  transferred  the  certificate 

Helm       for  any,  and  if  so,  for  what,  consideration.     If  the  bank 

Swiggbtt.   had  no  claim  upon  the  stock  of  Ross  for  debts  due  from 

him,  it  was  not  for  her  to  assume  a  guardianship  over  his 

disposal  of  it 

If  Ross  desired  to  prevent  the  transfer  of  the  stock,  by 
the  attorney  authorized  in  the  assignments  to  make  it,  he 
should  have  taken  the  proper  legal  steps  to  restrain  such 
transfer. 

The  second  ground  is  equally  untenable.  Conceding, 
for  the  argument  of  this  case,  that  the  bank  had  a  lien 
upon  the  stock  for  the  debts  of  the  stockholder  to  the  bank, 
and  might  refuse  to  permit  a  transfer  of  his  stock  till  such 
debts  were  paid;  still,  it  will  not  aid  the  defense,  for  Banes, 
the  intermediate  owner  of  the  certificate,  was  not  a  stock- 
holder. Ownership,  simply,  of  a  certificate  of  stock  in  the 
bank,  did  not  constitute  the  owner  a  stockholder.  It  re- 
quired the  transfer  of  the  stock  to  him  upon  the  books  of 
the  bank.  Coleman  v.  Spencer,  5  Blackf.  197. — The  New 
Albany,  <$-c.,  Co.  v.  McCormick,  10  Ind.  R.  499.  See  Dow- 
ner v.  7%e  Zanesville  Bank,  Wright  (O.),  477. 

Here  Ross,  the  owner  of  the  certificate,  assigned  it,  ac- 
companied by  a  power  of  attorney  to  a  person  named,  to 
transfer  the  stock  upon  the  books  of  the  bank,  to  the  holder 
of  the  certificate.  He  delivered  the  certificate  to  Banes. 
Banes  then  sold,  assigned,  and  delivered  the  certificate  to 
the  plaintiff.  The  plaintiff  called  upon  the  attorney  named 
to  transfer  the  stock;  he  was  ready  to  make  the  transfer; 
the  bank  refused  to  permit  it,  because  Banes,  who  had 
owned  the  certificate,  was  a  debtor  to  the  bank.  But  he 
was  not  a  stockholder,  and  the  bank  had  no  lien  upon  the 
stock  for  his  debts. 

No  error  is  assigned  touching  the  amount  of  damages. 

Per  Curiam. — The  judgment  is  affirmed  with  5  per  cent, 
damages  and  costs. 

B.  F.  Claypool,  for  the  appellants  (1). 

J.  &  Reid  and  8.  Heron,  for  the  appellee  (2). 
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(l)Mr.  C%poo/dtedAng.andAme8onCorp.,^a81,571to575;5Blackf.  May  Term, 
197 ;  1  R.  8.  p.  157,  *  21 ;  R.  8. 1838,  p.  98,  *  28.  1859. 

(2)  Counsel  for  the  appellee  cited  Bird  y.  Lanius,  7  Ind.  R.  615;  Ang.  and 


Ames  on  Corp.,  H  354,  355;  Chit,  on  Cont.  387,  712,  notes;  Story  on  Prom.        Paul 


T. 


Notes,  193, 195.  Axxou>, 


Paul  and  Another  v.  Arnold. 

If  a  complaint  upon  a  delivery-bond  refers  to  the  debt,  interest,  and  costs, 
shown  by  the  execution,  as  the  amount  demanded  in  the  suit,  and  it  appears 
by  such  reference  that  the  amount  is  within  the  jurisdiction,  it  is,  in  this  re- 
spect, sufficient. 

The  statute  (2  R.  S.  pp.  138, 139,  {*  457, 458),  contemplates  the  insertion  in  a 
delivery-bond  of  a  stipulation  that  the  execution-defendant  may  dispose  of 
the  property;  but  as  the  stipulation  is  for  his  benefit,  if  he  execute  the  in- 
strument without  inserting  it,  it  will  be  presumed  that  he  waived  it,  and  the 
bond  will  be  valid  without  it 

APPEAL  from  the  Decatur  Court  of  Common  Pleas.  Thursday, 
Davison,  J. — The  appellee,  who  was  the  plaintiff  sued 
John  Paul  and  Erastus  Floyd  upon  a  delivery-bond.  In 
the  complaint  it  is  alleged,  that  the  plaintiff,  at  the  July 
term,  1856,  recovered  a  judgment  in  the  Decatur  Court  of 
Common  Pleas  against  Paul  for  849  dollars,  and  costs, 
taxed  at  9  dollars,  upon  which  an  execution  was  issued, 
and,  by  virtue  of  which,  the  sheriff  levied  on  certain  arti- 
cles of  personal  property  belonging  to  Paul>  of  the  value  of 
1,082  dollars,  and  thereupon  he,  with  Floyd  as  his  surety, 
executed  to  the  plaintiff  the  bond  in  suit,  which  is  in  the 
penalty  of  1,800  dollars,  and  conditioned  for  the  delivery 
of  the  property  levied  on  to  the  sheriff,  at  the  residence  of 
Paul,  on  the  5th  of  June,  1857. 

For  breach,  it  is  alleged  that  defendants,  or  either  of  them, 
did  not  deliver  the  property  as  stipulated  in  the  condition 
of  the  bond.  The  complaint  concludes  thus:  "In  consid- 
eration of  the  premises,  the  plaintiff  demands  judgment 
for  the  amount  of  the  debt,  interest,  and  costs,  as  shown 
by  the  execution,  together  with  ten  per  cent,  damages 
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May  Term,   thereon,  and  accruing  interest  and  costs,  and  other  proper 
1859-      relief." 


Paul  Demurrer  to  the  complaint  overruled,  and  final  judgment 

Aknou>.     in  favor  of  the  plaintiff  for  951  dollars. 
There  are  two  assignments  of  error — 

1.  That  the  complaint  nowhere  demands  judgment  for 
any  stated  sum  of  money;  that  the  bond  sued  on  is  in  a 
penalty  of  1,800  dollars,  and  the  amount  claimed  is  not 
limited  within  the  jurisdiction  of  the  Common  Pleas. 

2.  That  the  bond  is  void  on  its  face,  because  the  condi- 
tion does  not  state  that  the  execution-defendant  might  sell 
the  goods  Jevied  on  at  private  sale. 

These  assignments  are  not  maintainable.  The  conclud- 
ing branch  of  the  complaint  very  distinctly  refers  to  the 
debt,  interest,  and  costs,  shown  by  the  execution,  as  the 
amount  demanded  in  the  suit;  and  by  this  reference  it  suf- 
ficiently appears  that  the  aggregate  amount  demanded  is 
within  the  jurisdiction  of  the  Common  Pleas.  It  is  true, 
the  mode  in  which  the  demand  is  stated  is  not  in  any  ap- 
proved form ;  but,  in  this  instance,  it  seems  to  be  substan- 
tially sufficient. 

The  second  assignment  of  error  remains  to  be  consid- 
ered.    We  have  a  statute  which  says: 

"  Any  personal  property  taken  in  execution,  may  be  re- 
turned to  the  execution-defendant  by  the  sheriff,  upon  the 
delivery,  by  the  defendant  to  him,  of  a  written  undertaking, 
payable  to  the  execution-plaintiff,  with  sufficient  surety, 
&c.,  to  the  eftect  that  the  property  shall  be  delivered  to  the 
sheriff  at  the  time  and  place  named  in  the  undertaking,  to 
be  sold,  &c,  or  for  the  payment  to  the  sheriff  of  the  ap- 
praised value  thereof,  or  when  the  same  is  not  appraised, 
then  of  the  fair  value  of  the  same."   2.  R.  S.  p.  138,  §  457. 

Another  section  provides  that  the  sheriff,  before  he  de- 
livers the  property  to  the  defendant,  shall  cause  it  to  be 
appraised,  &&;  and  the  defendant  may  sell  or  dispose  of 
it,  paying  the  officer  the  full  appraised  value  thereof.  Id. 
p.  139,  §  458. 

These  provisions  evidently  contemplate  the  insertion,  in 
the  written  undertaking,  of  a  stipulation  to  the  effect  that 
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the  execution-defendant  may  dispose  of  the  property;  but   M»y  Term, 
the  stipulation  is  for  his  benefit,  and  having  executed  the       ±859. 
instrument  without  its  insertion,  it  must,  in  the  absence  of      Biggs 
proof  to  the  contrary,  be  presumed  that  he  waived  it.   The      Adams. 
omission  to  insert  the  stipulation  does  not,  in  our  opinion, 
affect  the  validity  of  the  instrument  in  suit.     Patterson  v. 
Brown,  1  Ind.  R.  567. 

Per  Curiam* — The  judgment  is  affirmed  with  3  per  cent 
damages  and  costs. 

M.  M.  Ray  and  T.  A.  McFarland,  for  the  appellants. 

&  Bobbins,  J.  &  Scobey,  and  W.  Cumback,  for  the  ap- 
pellee. 


Riggs  v.  Adams.  "it  ittl 

Action  commenced  before  a  justice  of  tho  peace,  upon  a  promissory  note. 
No  answer.  On  the  trial,  the  defense  was,  that  the  note  was  given  for  an 
illegal  consideration,  namely,  for  services  rendered  by  the  plaintiff  for  the 
defendant  as  clerk  of  the  defendant's  lottery  office.  There  was  no  evidence 
of  Any  special  contract  before  the  services  were  performed ;  nor  was  there 
any  evidence  that  the  plaintiff  had  performed  any  services  of  an  illegal 
character. 

Held,  l.  That  the  action  having  been  commenced  before  a  justice,  evidence  of 
the  consideration  was  admissible  without  answer. 

3.  In  the  absence  of  proof  that  the  plaintiff  performed  acts  of  service  which 
were  expressly  prohibited  by  law  or  public  policy,  it  cannot  be  conclusively 
presumed  that  he  did  so,  because  he  was  the  employe  of  one  who  might 
have  contemplated  or  performed  such  acts ;  nor  can  it  be  presumed,  in  the 
absence  of  proof  of  the  terms  of  his  contract,  that  by  its  stipulations  he 
was  to  perform  illegal  acts. 

The  constitutional  provision  against  lotteries,  is  in  restraint  of  legislative 
authority  to  authorize  lottery  schemes  in  the  state,  or  the  sale  of  tickets 
within  the  state  in  schemes  organized  without  the  state. 

APPEAL  from  the  Henry  Court  of  Common  Pleas.       Friday, 
Hanna,  J. — This  was  a  suit  commenced  before  a  jus- 
tice  of  the  peace  on  a  promissory  note.     On  appeal  to  the 
Court  of  Common  Pleas,  there  was  a  judgment  for  the 
defendant. 
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May  Term,  No  answer  was  filed.  Upon  the  trial,  the  defense  at- 
1859.  tempted  to  be  made,  was,  that  the  note  was  given  for 
Riggs  an  illegal  consideration,  namely,  for  services  rendered  by 
Adams.  Riggs  for  Adams,  in  the  capacity  of  clerk  in  his,  Adamfs, 
lottery  office,  whilst  he  was  getting  up  and  drawing  seve- 
ral lotteries. 

The  first  objection  is,  that  evidence  of  the  consideration 
of  the  note  should  not  have  been  received  without  an 
affirmative  answer.  The  action  having  been  commenced 
before  a  justice  of  the  peace,  the  evidence  was  admissible 
without  answer.    2  R.  S.  p.  455. 

The  next  point  made,  is,  that  "  drawing  a  lottery,  &c,  is 
not  a  crime  malum  in  se,  nor  of  that  class  of  acts,  void  as 
against  public  morals  or  public  policy." 

This  question  is  fully  considered  in  the  case  of  Swain 
v.  Bussell,  10  Ind.  R.  438.  We  see  no  reason  to  change 
the  conclusion  there  arrived  at 

It  is  insisted  that  the  acts  of  the  plaintiff  were  innocent, 
and  not  tainted  with  illegality.  The  evidence  shows  that 
he  acted  as  the  clerk  of  Adams,  who  got  up  and  drew 
several  lotteries,  in  writing  in  his  lottery  office,  answering 
correspondence,  making  out  the  numbers  of  blanks  and 
prizes,  &c,  but  no  part  of  his  services  were  in  selling 
tickets ;  that  he  acted  generally  as  his  clerk,  and  the  note 
was  given  for  that  service,  after  the  performance  thereof 
There  is  no  evidence  of  a  special  contract  before  the  ser- 
vices'were  performed,  nor  of  any  contract  other  than  an 
implied  one,  until  the  execution  of  the  note  sued  on. 

The  question,  then,  upon  this  evidence,  is,  whether,  for 
the  services  indicated,  an  implied  contract  would  be  pre- 
sumed in  favor  of  the  plaintiff  by  which  he  could  recover 
the  reasonable  value  of  his  labor.  This  is  the  most  favor- 
able light  in  which  the  case  can  be  put  for  the  defendant. 

The  introduction  of  the  note  made  a  prima  facie  case 
for  the  plaintiff.  The  evidence  of  the  defendant  disclosed 
the  services  that  were  performed  by  plaintiff  as  a  consid- 
eration for  the  execution  of  the  note,  but  did  not  disclose 
the  agreement  upon  which  that  service  was  so  performed, 
or  whether  there  was  any  such.     If  the  agreement  was 
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general,  to  labor  in  a  particular  capacity,  as  clerk,  for  in-  May  Term» 
stance,  it  would  not  be  presumed  that  illegal  acts  should       1889, 
form  any  part  of  the  contemplated  service ;  and  if,  in  the       Bioos 
progress  of  that  service,  a  small  portion  of  that  performed      Adjjcb. 
at  the  request  of  the  employer,  should  consist  of  illegal 
acts,  a  question  would  then  arise  whether  such  acts  should 
prevent  the  clerk  from  a  recovery  of  any  portion,  or  of  the 
whole,  of  his  wages.     For  instance,  if  the  clerk  of  a  dry 
goods  merchant  should,  by  request,  sell  an  article,  the  sale 
of  which  was  prohibited  as  being  against  law  and  public 
policy,  should  he,  by  that  illegal  act,  be  prevented  from 
recovering  his  wages  during  the  whole  time  of  his  service, 
or  should  it  defeat  the  recovery  of  a  portion,  and  if  so, 
how  much  (1)  ? 

In  this  case  the  evidence  shows  that,  upon  a  settlement, 
the  note  was  executed.  The  law  will  not  presume  that  the 
consideration,  or  any  part  of  it,  upon  which  the  note  was 
founded,  was  illegal 

The  position  contended  for  by  the  defendant,  if  sane* 
tioned,  would  exclude  the  manufacturer  of  articles  that 
might  be  used  in  gaming,  such  as  billiard  tables,  &&,  or 
the  printer  of  blank  lottery  tickets,  from  a  recovery  for  his 
labor. 

We  think  the  true  rule  is  indicated  in  the  case  of  Own- 
ing* v.  Henry,  10  Ind.  R.  112;  and  when  applied  as  a  test, 
in  the  case  at  bar,  would  require  the  determination  of  the 
question,  whether  the  acts  of  the  plaintiff  were  such  as 
were  prohibited  by  law,  or  against  public  policy ;  and  such 
as  were  provided  for  in  the  contract  of  employment. 

The  constitutional  provision  is,  that  "  No  lottery  shall  be 
authorized;  nor  shall  the  sale  of  lottery  tickets  be  allowed." 

The  first  branch  of  this  constitutional  provision  is  evi- 
dently in  restraint  of  the  legislative  authority  upon  the  sub- 
ject involved,  and  was  intended  to  prohibit  that  body  from 
authorizing  such  schemes  to  be  consummated  in  the  state, 
under  the  sanction  of  the  public  authorities,  either  for  a 
public  or  private  purpose.  The  second  branch  would,  in 
like  manner,  restrain  the  law-making  power  from  authoriz- 
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May  Term,   ing  the  sale,  within  the  state,  of  tickets  in  any  scheme  got 
1809.      up  without  the  state. 

Biggs  rpjje  statute,  following  this  constitutional  provision,  for- 

AjMja.  bids  any  person,  under  a  fine  not  exceeding  500  dollars, 
from  selling  any  lottery  tickets,  or  share  in  any  lottery  or 
scheme  for  the  division  of  property,  to  be  determined  by 
chance,  or  from  making  or  drawing  any  lottery  or  scheme 
for  division  of  property,  not  authorized  by  law.  2R.S. 
p.  437. 

The  evidence  in  the  case  at  bar  does  not  disclose  that 
the  plaintiff  sold  either  tickets  or  shares  in  any  lottery  or 
scheme.  Indeed,  it  affirmatively  shows  that  he  did  not 
Nor  does  it  show  that  he  either  made  or  drew  any  lottery, 
although  he  was  in  the  service  of  one  who  did. 

In  the  absence  of  proof  that  the  plaintiff  performed  acts 
of  service  which  were  expressly  prohibited  by  law  or  public 
policy,  it  will  not  be  conclusively  presumed  that  he  did  so,  be- 
cause he  was  in  the  employ  of  one  who  might  have  contem- 
plated or  performed  such  acts ;  nor  will  it  be  presumed,  in  the 
absence  of  proof  of  the  terms  of  his  contract  of  employ- 
ment, that,  by  its  stipulations,  he  was  to  perform  illegal 
and  unauthorized  acts. 

It  therefore  follows  that  the  evidence,  upon  these  points, 
was  not  at  all  sufficient  to  authorize  the  finding  for  the  de- 
fendant. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

/.  H.  Mellett,  for  the  appellant. 

W.  Grose  and  J.  Brown,  for  the  appellee. 

(1)  See  Armstrong  v.  Toler,  11  Wheat.  258;  Faikney  t.  Reynons,  4  Burr. 
2069;  Chit,  on  Cont.  570;  5  Blackf.  265;  5  Ind.  B.  356.  • 
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May  Term, 
Scott  v.  King  and  Another.  1869. 


Scott 
Suit  upon  a  written  agreement  for  the  delivery  of  four  thousand  bushels  of  corn  KY' 
on  board  of  a  canal  boat — two  thousand  bushels  to  be  delivered  on  the  20th 
of  August,  1856,  and  two  thousand  bushels  on  the  30th  of  the  same  month. 
Fire  hundred  dollars  was  to  be  paid  down,  500  dollars  on  the  8th  of  August, 
1856,  and  200  dollars  "upon  the  delivery  of  each  load/'  in  all,  1,400  dollars. 
The  complaint  averred  that  the  defendant  was  engaged  in  buying  corn,  and 
possessed  a  warehouse,  at  which  the  corn  was  to  be  delivered  on  board  the 
boat.  There  was  no  controversy  about  the  two  thousand  bushels  first  to  be 
delivered.  It  was  averred  that  before  the  90th  of  August,  at  the  instance  of 
the  defendant,  the  time  for  the  delivery  of  the  last  two  thousand  bushels  was 
extended,  by  agreement  of  the  parties,  without  fixing  any  day  for  perform- 
ance; and  that  on  the  3d  of  September,  1856,  the  defendant  informed  the 
plaintiffs  mat  the  last  two  thousand  bushels  was  ready  for  delivery  whenever 
they  would  send  a  boat  (but  no  day  was  fixed  for  such  delivery),  and  re- 
quested payment,  which  was  made.  General  averment  of  performance  on 
the  part  of  the  plaintiffs,  and  that  on  the  6th  of  September,  1856,  they  de- 
manded, and  were  ready  to  receive,  said  two  thousand  bushels;  but  that  the 
defendant  failed,  and  still  fails  to  deliver  the  same,  nor  did  he  Aave  it  to  de- 
liver. Answer,  admitting  the  execution  of  the  agreement,  the  payment  of 
.the  money,  and  that  the  defendant  was  engaged  in  buying,  &c,  and  averring 
that  he  delivered  the  first  two  thousand  bushels;  that  at  the  time  of  payment 
in  full,  to-wit,  September  3,  1856,  he  had  on  hand  and  ready  for  the  plaintiffs, 
in  his  warehouse,  the  two  thousand  bushels  yet  at  that  time  due  upon  the 
contract,  and  so  informed  the  plaintiffs ;  that  no  arrangement  as  to  the  time 
of  receiving  the  corn  was  made ;  that  the  corn  not  being  called  for  by  the 
plaintiffs,  remained,  &c.,  until  the  6th  of  the  same  month,  when  it  was  de- 
stroyed by  fire;  wherefore  it  was  impossible  to  put  the  same  on  board  the 
boat;  that  the  contract  was  fully  performed  by  the  defendant,  except  trans- 
ferring the  corn  from  the  warehouse  to  the  boat;  that  the  property,  after,  &c., 
became  and  was  the  property  of  the  plaintiffs,  subject  to  their  control.  De- 
murrer, because  the  answer  did  not  state  facts  sufficient,  Ac.,  sustained. 
Amended  answer,  admitting  all  the  facts  stated  in  the  complaint,  except  the 
averments  of  performance  by  the  plaintiffs,  and  averring  that  they  did  not 
perform,  in  this,  that  they  failed  to  send  a  boat  within  a  reasonable  time, 
although  the  corn  had  been  set  apart  and  measured,  and  was  ready  to  be  trans- 
ferred to  the  boat  at  the  time  of  the  receipt  of  the  full  amount  of  the  purchase- 
money,  and  remained  so  set  apart,  &c.,  until  the  morning  of  the  6th  of  Sep- 
tember, when  the  same,  yet  being  in  the  warehouse,  by  reason  of  the  want  of 
diligence  upon  the  part  of  the  plaintiffs,  was  destroyed  by  fire,  &c.  Demur- 
rer, for  the  same  cause  as  before,  sustained.  Held,  that  the  original  answer 
was  bad,  and  the  amended  answer  good  on  demurrer;  that  the  admeasure- 
ment and  setting  apart  of  the  corn,  and  the  payment  in  full  of  the  sum  to 
be  paid  on  delivery,  completed  the  sale;  that  the  transfer  of  the  corn  from 
the  warehouse  to  the  boat,  although  necessary  to  complete  performance,  was 
waived,  as  necessary  to  a  completion  of  the  sale. 
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May  Term,       APPEAL  from  the  Tippecanoe  Circuit  Court. 

I™®*  Hanna,  X — The  parties  made  a  written  agreement  by 

Scott       which  Scott  was  to  deliver,  on  board  of  a  canal  boat,  four 

Knio.       thousand  bushels  of  shelled,  merchantable  corn— two  thou- 

Friday  B*n^  bushels  to  be  delivered  on  the  20th  of  August,  1856,  and 

Afay  27.  two  thousand  bushels  on  the  30th  of  the  same  month.    Five 

hundred  dollars  was  paid  down,  500  dollars  was  to  be  paid 

on  the  8th  of  August,  and  200 dollars  was  to  be  paid  "upon 

the  delivery  of  each  load,"  in  all  1,400  dollars. 

The  complaint  averred  that  the  defendant,  Scott,  was 
engaged  in  buying  corn,  &c,  and  was  possessed  of  a  ware- 
house, at  which  the  corn  was  to  be  delivered  on  board  of 
a  canal  boat. 

There  is  no  controversy  about  the  two  thousand  bushels 
first  to  be  delivered. 

It  is  averred  that  before  the  said  30th  of  August,  at  the 
instance,#&c.,  of  Scott,  and  by  verbal  agreement  of  the 
parties,  the  time  for  the  delivery  of  the  last  two  thousand 
bushels,  and  for  the  payment,  &c,  was  extended,  without 
fixing  any  day,  &c,  for  performance;  and  that,  on  the  3d 
day  of  September,  1856,  the  defendant  informed  the  plain- 
tiffs that  the  last  two  thousand  bushels  were  ready  for  de- 
livery whenever  they  would  send  a  boat  (but  no  day  was 
fixed  for  the  delivery  thereof),  and  requested  the  plaintiffs 
to  pay,  &c.,  which  the  plaintiffs  did. 

General  averment  of  performance  on  the  part  of  the 
plaintiffs,  and  that  on  the  6th  of  said  September,  they  de- 
manded, and  were  ready,  &c.,  to  receive  said  two  thousand 
bushels;  that  the  defendant  failed,  &c,  and  still  fails  to 
deliver  the  same,  nor  did  he  have  it  to  deliver. 

The  answer  admitted  the  execution  of  the  written  agree- 
ment; the  payment  of  the  money;  that  he  was  engaged  in 
buying,  &c. ;  that  he  delivered  the  first  two  thousand  bush- 
els mentioned;  that  at  the  time  of  the  payment  of  said 
last-named  sum,  to-wit,  September  3,  1856,  which  was  in 
full,  he  had  on  hand,  and  ready  for  said  plaintiffs,  in  his 
warehouse,  the  two  thousand  bushels  yet,  at  that  time,  due 
upon  said  contract,  and  that  he  so  informed  the  said  plain- 
tiffs; that  no  arrangement  as  to  the  time  of  receiving  said 
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corn  was  made;  that  said  corn  not  being  called  for  by  said  M*y  Tonn» 
plaintiffs,  remained,  &c,  until  the  6th  of  said  September,      1Sp9. 
when  the  same,  with  other,  &c.,  was  destroyed  by  fire,       8cott 
wherefore,  it  was  impossible  to  put  the  same  on  board  of  a   .    Kiko. 
canal  boat;  that  said  contract  was,  by  defendant,  fully  per- 
formed, except  transferring  said  corn  from  the  said  house 
to  a  boat  of  plaintiffs;  that  the  property  after, &c,  became, 
and  was  the  property  of  the  plaintiffs,  subject  to  their  con- 
trol,  &c. 

To  this  answer  there  was  a  demurrer,  because  the  same 
did  not  state  facts  sufficient,  &c. 

The  demurrer  was  sustained.  This  ruling  presents  the 
first  point. 

Thus  far  we  are  not  informed  by  the  pleadings,  by  direct 
averment,  whether  the  corn  was  in  bulk  with  other  corn, 
or  whether  it  was  separated  or  set  apart  for  the  plaintiffs. 
The  plaintiffs  admit  that  they  were  informed  by  the  de- 
fendant, of  his  readiness  to  perform.  The  defendant  avers 
that  he  had  on  hand,  and  ready  for  the  plaintiffs,  said  corn. 

From  the  contract,  we  are  left  to  infer  that  it  was  ex- 
pected the  four  thousand  bushels  would  make  two  boat 
loads;  and  it  was  thereby  directly  stipulated  that  200  dol- 
lars was  to  be  paid  at  the  delivery  of  each  load.  These 
pleadings  admit  and  aver,  that  upon  the  information,  or 
notice,  thus  given  by  the  defendant  to  the  plaintiffs,  they 
paid  the  said  last-named  200  dollars. 

We  have  been  thus  minute  in  these  statements,  because, 
by  the  acts  of  the  parties,  as  stated  in  the  pleadings,  we 
are  called  upon  to  determine  the  question  of  the  fulfill- 
ment of  the  contract — the  question  of  delivery  and  accept- 
ance— the  question  of  title  at  the  time  of  the  disaster. 

Suppose  that,  instead  of  the  property  having  been  de- 
stroyed by  fire,  the  defendant  had  been  suddenly,  by  some 
other  casualty,  driven  to  bankruptcy,  and  had  made  a  gen- 
eral assignment  of  his  property,  on  the  6th  of  September ', 
for  the  benefit  of  his  creditors,  would  this  two  thousand 
bushels  of  corn  have  passed  to  his  assignee,  or  would  these 
plaintiffs  have  had  the  right  to  take  possession  of  it?  If 
the  bankrupt  had  been  able  to  pay  but  ten  cents  to  the 
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May  Term,   dollar,  this  question  would  have  been  important  to  the  in- 

*I^1L__  terest  of  the  plaintiffs, 

Scott  Again;  suppose  that  after  the  defendant  had  notified  the 

Kino.  ■  plaintiffs,  and  they  had  made  payment,  as  averred,  they  had 
suffered  the  corn  to  remain  in  the  warehouse,  and  had  not 
demanded  it;  could  the  defendant  have  sold  it  again? 

A  solution  of  both  these  propositions  depends,  we  think, 
upon  whether  the  corn  was  in  a  separate  parcel,  so  as  to 
be  distinguished  and  known. 

If  it  could  not  be  so  identified  as  the  property  sold  to  the 
plaintiffs,  the  assignees  could  hold  it  under  the  assignment 
in  the  one  case,  and  the  vendor  again  dispose  of  it,  in  the 
other. 

So,  in  the  case  at  bar,  we  think  that,  as  every  pleading 
should  be  construed  most  strongly  against  the  pleader,  the 
facts  averred  were  not  sufficient  to  divest  the  vendor  of 
title  in  the  corn,  and  vest  it  in  the  vendee.  There  was  no 
direct  averment  that  the  corn  was  in  a  condition  to  be  dis- 
tinguished, identified,  and  known.  There  was  a  readiness 
to  perform  shown,  and  notice  to  the  plaintiffs  of  that  fact, 
and  that  the  plaintiffs,  thereupon!,  did  an  act  which  they 
were,  by  the  terms  of  the  contract,  to  do  upon  the  delivery 
of  the  corn,  to-wit,  they  made  payment  in  full.  These  acts 
would  have  vested  the  title  in  the  vendee  if  the  purchase 
had  been  of  a  specific  article,  as  a  certain  horse,  or  certain 
cattle,  as  in  the  case  of  Bradley  v.  Michael,  1  Ind.  R.  551. 
Nevertheless,  there  are  decisions  which  go  very  far,  if  not 
the  whole  length,  in  sustaining  the  defense  here  attempted 
to  be  made.  Whitehouse  v.  Frost,  12  East.  612. — Damon 
v.  Osborn,  1  Pick.  476. 

But  we  think  the  weight  of  authority  is  against  the  de- 
fendant, if  his  proof  should  but  sustain  this  answer.  Mur- 
phy v.  The  State,  1  Ind.  R.  366,  and  authorities  there  cited, 
1  Pars,  on  Cont.  441,  and  cases  cited. 

After  the  demurrer  was  sustained  to  the  answer,  the  de- 
fendant filed  an  amended  answer,  in  substance,  that  he 
admitted  all  the  facts  stated  in  the  complaint  except  the 
averments  of  performance  by  the  plaintiffs,  and  averred 
that  they  did  not  perform,  in  this,  that  they  failed  within  a 
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reasonable  time  to  send  a  boat,  &c.,  for  the  corn,  &c.,  al-   May  Tcrm> 
though  said  corn  had  been  set  apart  and  measured  by  said  _z__— 
defendant,  and  was  ready  to  be  transferred  to  canal  boats,       8oott 
at  the  time  of  the  receipt  of  the  full  amount  of  the  pur-       King. 
chase-money  by  the  defendant,  to-wit,  &c,  and  remained 
so  set  apart,  &c.,  until  the  morning  of  the  6th  of  Septem- 
ber, 1856,  when  the  same,  yet  being  in  the  warehouse,  &c, 
by  reason  of  the  want  of  reasonable  diligence  upon  the 
part  of  the  plaintiffs,  was  destroyed  by  fire,  and  the  trans- 
ferring, &c,  became  impossible,  &c.     Wherefore,  &c. 

This  amended  answer  was  demurred  to,  and  the  demur- 
rer sustained,  on  the  ground  that  it  does  not  state  facts 
sufficient,  &c. 

This  ruling  presents  the  remaining  point  to  be  considered 
in  the  case. 

It  should  be  borne  in  mind  that  the  complaint  states  that 
on  the  3d  of  September,  the  defendant  notified  or  informed 
the  plaintiffs  that  he  had  the  corn  ready,  and  requested  pay- 
ment, which  was  made  in  fulL  The  answer  avers  that  at 
that  time  the  corn  was  measured  and  set  apart  for  the 
plaintiffs.  All  that  remained  for  the  defendant  to  do  was 
to  transfer  the  corn  from  his  warehouse  (which  is  shown 
by  the  pleadings  to  have  been  on  the  canal)  on  to  the  boat. 
This,  perhaps,  by  the  terms  of  the  contract,  the  plaintiffs 
might  have  insisted  upon,  before  they  paid  the  remaining 
200  dollars;  but  as  they  paid  that  200  dollars  which,  by 
the  contract,  was  not  due  until  the  corn  was  delivered; 
and  as  it  is  averred  the  corn  had  then  been  set  apart,  so 
that  the  same  could  be  identified  and  distinguished;  we 
cannot  see  why  the  transaction  from  thenceforth  should 
not  be  governed  by  the  same  rules  governing  the  sale  of 
other  specific  articles  of  personal  property. 

In  the  case  cited  in  1  Ind.  R.  551,  Michael  purchased  of 
Bradley,  sixteen  head  of  fat  cattle  for  400  dollars,  and  as 
much  more  as  they  should  come  to  at  four  cents  a  pound 
when  weighed  at,  &c.  He  paid  350  dollars,  took  away 
part,  and  was  to  pay  50  dollars  more  on  receiving  the  cat- 
tle, &c  It  is  said  that,  "by  the  contract  of  purchase,  the 
property  in  the  cattle  passed  into  Michael?  &c     So,  "by 
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May  Teim,  a  regular  sale,  without  delivery,  the  property  is  so  abso- 
1859*  .  lutely  vested  in  the  vendee,  that  if  A.  sells  a  horse  to  B. 
Scott  for  £10,  and  B.  pays  him  earnest,  or  signs  a  note  in  writ- 
King.  ing,  of  the  bargain,  find  afterwards,  before  the  delivery  of 
the  horse,  or  money  paid,  the  horse  dies  in  the  vendors  cus- 
tody, still  he  is  entitled  to  the  money;  because,  by  the  con- 
tract,  the  property  was  in  the  vendee."  Blacks.  Comm., 
Book  ii.,  p.  449. 

Another  writer  says:  "But  when  everything  is  done  by 
the  seller,  even  as  to  parcel  of  the  quantity  sold,  to  put  the 
goods  in  a  deliverable  state,  the  property,  and  consequently 
the  risk  of  the  parcel,  pass  to  the  buyer;  and  as  to  so  much 
of  the  entire  quantity  as  requires  further  acts  to  be  done 
on  the  part  of  the  seller,  the  property  and  the  risk  remain 
with  the  seller."    2  Kent's  Comm.  390. 

So  much,  then,  in  reference  to  the  sale  of  a  specific 
article  of  personal  property.  The  position,  that  when  the 
corn,  in  the  case  at  bar,  was  set  apart,  and  paid  for  by  the 
plaintiffs,  it  should  be  governed  by  the  same  rules,  and  be- 
come the  property  of  the  vendees,  is,  we  think,  sustained 
by  the  case  of  Thompson  v.  Gray,  1  Wheat.  75* — 3  Cur- 
tis, 471. 

In  that  case,  it  appeared  that  the  Potomac  company  had 
been  created  a  corporation,  with  authority  to  raise  300,000 
dollars  by  lotteries,  and  had  published  a  scheme,  &c  Gray 
and  one  Milligan  projected  another  scheme,  which  was 
submitted  to  the  managers,  together  with  a  proposition,  to 
the  effect  that  if  such  scheme  was  adopted,  they  each  en- 
gaged to  take  two  thousand  five  hundred  tickets,  to  be  paid 
for  in  a  certain  manner  designated,  and  approved  security 
to  be  given  on  the  delivery  of  the  tickets.  This  scheme 
was  approved  of,  and  the  original  one  abandoned;  and  it 
was  admitted  that  the  proposition  was  accepted,  and  be- 
came a  binding  contract  between  the  parties.  Gray  se- 
lected two  thousand  five  hundred  tickets  by  delivering  a 
schedule  specifying  the  numbers  of  the  tickets,  &c,  to  the 
agent  of  the  lottery.  Some  of  the  tickets  having  been  dis- 
posed o£  a  second  schedule  was  furnished  by  Gray,  who 
received  a  part,  to-wit,  thirteen  hundred  tickets.   The  others 
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he  did  not  receive.     An  action  of  trover  was  commenced   May  Term, 
by  Oray,  against  the  agent  of  the  lottery,  to  recover  a       1859' 
ticket  against  which  a  prize  of  20,000  dollars  was  drawn,       Scott 
on  the  second  day.   The  ticket  was  not  one  of  the  thirteen       kino. 
hundred  delivered  to  Gray;  but  on  the  trial,  a  bundle  con- 
taining twelve  books  of  tickets,  of  one  hundred  each,  was 
produced   by  the   agent — being  the  remaining  numbers 
named  in  the  schedule  of  Gray — and  amongst  others  the 
ticket  against  which  the  prize  was  drawn.     On  each  book 
was  the  name  of  the  plaintiff,  in  his  own  handwriting,  and 
on  the  envelope  of  the  whole  was  indorsed  in  the  hand- 
writing of  the  agent,  the  words  "  Robert  Gray,  12  books." 
The  tickets  were  not  paid  for,  nor  security  given  nor  offered  * 
before  the  drawing  took  place.     Chief  Justice  Marsahll, 
in  delivering  the  opinion  of  the  Court,  says:  "Was  the 
purchase  and  sale  of  the  twelve  books,  not  delivered,  so 
complete  that  the  tickets  had  become  the  property,  and 
were  at  the  risk  of  Grayl"     In  answer  to  this  inquiry,  he 
says,  among  other  things,  that,  "  When  the  vendee,  in  exe- 
cution of  this  contract,  selects  the  number  of  tickets  he 
has  agreed  to  purchase,  and  the  vendor  assents  to  that  se- 
lection, when  they  are  separated  from  the  mass  of  tickets, 
and  those  not  actually  delivered  are  set  apart  and  marked 
as  the  property  of  the  vendee;  what  then  is  the  state  of 
the  contract?     It  certainly  stands  as  if  the  selection  had 
been  previously  made  and  inserted  in  the  contract  itself. 
An  article  purchased  in  general  terms  from  many  of  the 
same  description,  if  afterwards  selected  and  set  apart  with 
the  assent  of  the  parties  as  the  thing  purchased,  is  as  com- 
pletely identified,  and  as  completely  sold,  as  if  it  had  been 
selected  previous  to  the  sale  and  specified  in  the  contract." 

As  to  the  question  of  security,  it  was  decided  that  it 
was  not  a  condition  precedent,  but  that  "the  managers 
could  have  required,  and  have  insisted  on  this  security; 
but  they  might  waive  it  without  dissolving  the  contract." 

It  was  there  held  that  the  property  in  the  tickets  changed 
when  the  selection  was  made  and  assented  to. 

So,  in  the  case  at  bar,  the  contract  was  for  "shelled,  mer- 
chantable corn."   It  is  averred  that  corn  was  measured  and 
Vol.  XIL^-14 
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May  Tonn,    get  apart;  and,  we  think,  that  selection  was  assented  to  by 

18o9.      the  plaintiffs  by  their  conduct,  in  making  full  payment,  and 

Scott       the  right  to  require  the  corn  to  be  first  delivered  on  the  boat, 

Kiko.       if  such  right  at  any  time  existed,  was  thereby  waived;  and 

the  article  remained  at  their  risk. 

If  the  general  doctrine  laid  down  in  the  case  in  1  Wheat, 
is  correct,  that  after  articles  are  set  apart  they  are  as  com- 
pletely sold  as  if  they  had  been  selected  previous  to  the 
sale,  &c,  then  the  case  at  bar,  after  the  corn  had  been 
set  apart,  would  fall  within  the  reasoning  of  the  same 
Court  in  a  later  case,  where  the  purchasers  of  pork  and 
flour  in  the  warehouses  of  the  vendors,  in  Indiana,  took  from 
each  of  the  vendors  a  written  memorandum  of  the  sale, 
with  a  receipt  for  the  money,  and  an  engagement  to  deliver 
them  on  board  of  canal  boats,  soon  after  the  opening  of 
canal  navigation. 

These  evidences  of  title  were  afterwards  delivered  to 
one  Gibson,  in  New  York,  with  an  order  indorsed  thereon 
to  said  vendors  to  deliver  the  property  to  him.  This  in- 
dorsement and  delivery  was  in  consideration  of  the  ad- 
vance of  money  then  made  to  said  purchasers  by  Gibson, 
and  it  was  held  that  the  legal  effect  thereof  was  the  trans- 
fer of  the  legal  title  and  the  constructive  possession  of  the 
property  to  him.  The  money  was  advanced,  in  the  usual 
course  of  trade, upon  such  warehouse  documents;  and  the 
Court  held  that  the  execution  and  delivery  of  those  docu- 
ments, by  the  original  vendors,  transferred  the  property  and 
the  possession  of  the  pork,  &c.,  to  the  purchasers,  and  the 
vendors  from  that  time  held  it  for  them  as  their  bailees; 
and  that,  as  respects  the  legal  title,  there  can  be  no  distinc- 
tion between  the  advance  made  by  Gibson  and  the  case  of 
an  actual  purchaser.  Gibson  v.  Stevens,  8  How.  384.  See, 
also,  Pierce  v.  Gibson,  2  Ind.  R.  408;  Mansing  v.  Turner ', 
2  Johns.  13.  We  are  of  opinion  that  the  demurrer  to 
the  amended  answer  should  have  been  overruled. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

W.  C  Wilson  and  G.  Gardiner,  for  the  appellant  (1). 

H.  W.  Chase  and  J.  A.  Wilstach,  for  the  appellees  (2). 
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(1 )  Counsel  for  the  appellant  argued  as  follows :                                             May  Term, 
The  question*  involved,  arise  on  the  demurrers  to  the  answers,  original  and        1859. 
amended,  and  are—  

1.  Whether,  the  purchase-money  being  folly  paid,  and  the  corn  ready  for  bcott 
delivery  by  Scott  when  called  for,  the  property  in  it  had  passed  to  King  fr  C°->  Kino. 
or  remained  in  Scott,  so  as  to  make  the  latter  responsible  for  its  loss. 

2.  Whether  King  £•  Co.,  by  their  want  of  diligence  in  sending  for  the  corn, 
are  not  liable  for  a  loss  suffered,  which  would  not  hare  occurred  if  the  same 
had  been  removed  in  reasonable  time. 

What  is  necessary  to  Test  the  property  in  goods  sold  in  the  vendee,  is  a  ques- 
tion often  made,  and  we  think  definitely  settled. 

In  examining  the  point,  we  must  not  forget  that  there  is  a  wide  distinction 
between  the  right  of  property  and  the  right  of  possession,  for  each  may  exist 
without  the  other.  In  the  case  under  consideration,  the  former,  alone,  is  to  be 
inquired  into,  as  a  determination  of  that  settles  the  question  of  liability  in  case 
of  loss,  where  it  happens  without  negligence. 

The  following  cases  are  believed  to  be  pertinent: 

In  Willis  v.  WiUuf  Administrators,  6  Dana,  48,  an  exchange  of  negroes  had 
been  agreed  upon,  though  neither  party  had  delivered  the  possession  to  the 
other.  Yet  it  was  held  that  the  property  passed,  and  the  risk  of  loss  vested 
accordingly. 

In  Whitehouse  v.  Frost,  12  East,  614,  A.  sold  B.  ten  tuns  of  oil,  to  be  drawn 
and  measured  from  a  cistern  containing  forty  tuns,  and  paid  the  purchase-mo- 
ney. B.  sold  to  C.  on  credit,  and  gave  C.  an  order  for  the  oil,  which  was  pre- 
sented to  and  accepted  by  A.  C*s  assignees  could  maintain  trover  for  the  oil, 
and  recover  its  value  from  B.,  of  course  holding  that  the  sale  transferred  the 
property  from  A.  to  B.,  and  from  B.  to  C,  although  it  still  remained  to  be 
measured;  because,  as  the  Court  say,  nothing  remained  to  be  done  "for  the 
purpose  of  ascertaining  either  the  quantity  or  the  price." 

In  2  Johns.  13,  in  an  action  for  non-delivery  of  beef,  which  had  become 
unmerchantable  after  sale,  the  Court  say :  "  The  purchase  was  made  in  the  an- 
nua of  1804,  and  the  consideration  paid  the  following  January,  at  which  time 
there  i«  little  or  no  doubt,  that  the  beef  was  in  good  order.  It  remained,  how- 
ever, in  the  actual  possession  of  the  defendants  until  the  succeeding  summer, 
when  it  was  found  to  be  damaged,  and  on  whom  the  loss  ought  to  fall  is  now 
the  point  m  dispute.  The  property  in  the  beef  was  so  far  transferred,  on  the 
payment  of  the  consideration-money,  that  it  must  be  considered  as  remaining 
at  the  plaintiff 's  risk." 

In  Damon  v.  Osbom,  1  Pick.  476,  suit  was  brought  to  recover  twelve  thou- 
sand bricks,  sold  by  plaintiff  to  defendant,  on  the  following  facts,  viz. :  Plaintiff 
sold  defendant  twelve  thousand  bricks,  at  4  dollars  per  thousand,  to  be  received 
by  defendant  at  plaintiff's  brickyard,  where  plaintiff  had  some  forty  thousand 
bricks,  and  an  agent  ready  to  deliver  the  twelve  thousand  when  called  for.  De- 
fendant got  eight  hundred  of  the  bricks  and  no  more,  but  told  the  agent  he 
would  take  the  residue  of  the  twelve  thousand  the  next  week.  The  residue 
were  never  separated  from  the  kiln,  though  the  agent  was  ready  to  deliver 
them  when  called  for,  but  defendant  never  called  for  them.  The  language  of 
the  Court  is  this : 

"It  has  been  contended,  however,  that  the  plaintiff  cannot  recover,  because 
he  has  not  done  all  on  his  part  to  be  done,  namely,  that  he  has  not  separated 
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May  Term,  the  eleven  thousand  two  hundred  bricks  from  the  kiln  in  which  they  were.  Bat 
1859.       where  the  bargain  and  sale  is  complete,  and  the  vendee  does  not  take  the  goods 

away,  an  action  lies  for  the  price.    Here  the  bargain  and  sale  was  complete  by 

Scott  ^  de]jTerT  of  part.  Nothing  more  was  necessary  to  be  done  on  the  part  of 
King,  the  vendor,  until  the  yendee  should  call  for  the  residue.  The  property  was  in 
the  vendee." 

Bradley  v.  Michael,  1  Ind.  B.  551,  is  also  in  point,  for  it  was  there  held  that 
where  certain  cattle  were  sold,  a  part  taken  away  and  paid  for,  and  part  pay- 
ment made  for  the  residue  which  remained  in  the  possession  of  the  vendor,  to 
be  delivered  on  payment  of  the  balance  of  the  purchase-money,  the  property 
in  the  cattle  passed  to  the  purchaser,  though  the  right  of  possession  was  in  the 
vendor  till  the  balance  of  the  purchase-money  was  paid. 

In  2  Kent's  Comm.,  8th  cd.,  p.  645,  the  rule  of  the  common  law  is  thus 
stated :  "  When  the  terms  of  sale  are  agreed  on,  and  the  bargain  is  struck,  and 
everything  that  the  seller  has  to  do  with  the  goods  is  complete,  the  contract  of 
sale  becomes  absolute  as  between  the  parties,  without  actual  payment  or  deliv- 
ery, and  the  property  and  the  risk  of  accident  to  the  goods  vest  in  the  buyer." 
Again,  at  page  655  of  the  same  volume—"  We  think  the  common  law  very  rea- 
sonably fixes  the  risk  where  the  title  resides;  and  when  the  bargain  is  made 
and  rendered  binding  by  giving  earnest,  or  by  part  payment,  or  part  delivery, 
or  by  a  compliance  with  the  requisitions  of  the  statute  of  frauds,  the  property, 
and  with  it  the  risk,  attach  to  the  purchaser."  See,  also,  note  6  to  above  page, 
as  well  as  from  p.  645  to  655,  inclusive. 

The  conclusion  from  these  cases,  would  seem  to  be  almost  irresistable,  that 
where  the  price  is  certain  and  the  quantity  certain,  and  nothing  remains  but 
merely  to  measure  off  and  deliver  the  amount  sold  on  demand  by  the  purchaser, 
then  die  property  is  in  the  vendee  and  at  his  risk.  In  two  of  the  cases  cited, 
the  goods  sold  were  part  of  a  larger  quantity;  yet  the  quantity  sold  and  the 
price  were  both  certain.  Nothing  remained  to  be  ascertained  or  done  except  the 
manual  delivery  of  the  goods,  which  remained  in  the  possession  of  the  vendor 
at  the  risk  of  the  vendee. 

Apply  this  to  the  case  under  consideration.  The  quantity  sold  was  four 
thousand  bushels,  deliverable,  as  the  complaint  charges,  at  the  vendee's  ware- 
house, one-half  of  which  had  been  delivered;  the  price  was  1,400  dollars,  all 
of  which  was  paid;  and  nothing  remained  but  the  actual  manual  delivery 
of  the  remaining  corn  to  the  vendee.  At  whose  risk  did  it  remain  in  the 
hands  of  the  vendor? 

If,  however,  it  should  be  thought  that  an  actual  setting  apart  of  a  specific 
quantity  and  bulk  of  corn  was  necessary  by  Scott  before  the  title  could  pass  to 
King  fr  Co.,  then  that  was  done,  as  charged  in  the  amended  answer,  and  we 
think  there  can  be  no  question  that  by  that  act  the  title  wae  vested  in  Kingfr 
Co.,  and  from  that  time  the  risk  was  theirs.  Upon  this  point  all  the  authorities 
heretofore  cited  are  pertinent,  and  wf  refer,  in  addition,  to  2  Kent's  Comm.,  pp. 
492,  498;  Pothier  on  Cont.  of  Sale,  part  4,  No.  308;  Rugg  v.  Minett,  11  East, 
209;  Crawford  v.  Smith,  7  Dana,  59;  Hanson  v.  Meyer,  6  East,  614;  Pierce  v. 
Gibson,  2  Ind.  R.  408. 

The  other  question,  viz. :  Want  of  diligence  in  sending  for  the  corn — is  a 
mixed  one  of  law  and  fact. 

The  pleadings  show  that  nearly  three  whole  days  elapsed  from  the  time  Scott 
informed  King  fr  Co.  that  the  corn  was  ready  for  them,  before  it  was  destroyed. 
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The  payment  was  made  at  Lafayette,  and  the  corn  was  at  Granville,  in  the    May  Term, 
same  county.    The  day  for  receiving  the  corn,  under  the  contract,  had  passed,        1859. 

when  King  fr  Co.  were,  or  onght  to  have  been  ready  for  the  same;  and  no  pre- 

tense  is  made  that  anything  prevented  them  from  receiving  it  at  any  day  they  boot* 
chose  to  send  a  boat;  but  they  delayed  sending  until  the  third  day,  when  the  Kino. 
corn  had  been  destroyed. 

It  is  well  to  notice  that  nothing  is  claimed  on  the  ground  of  Scott' $  negli- 
gence in  not  taking  proper  care  of  the  corn. 

The  evidence  is  all  contained  in  the  pleadings  and  the  bill  of  exceptions, 
found  at  the  end  of  the  transcript,  which  contains  only  the  contract  and  its  in- 
dorsements. 

The  trial  was  by  the  Court,  and  the  judgment  corresponded  with  the  views 
of  the  Court  on  the  questions  of  law  raised  by  the  demurrers. 

(2)  Counsel  for  the  appellees  submitted  the  following: 

We  do  not  propose  to  examine  the  authorities  cited  by  the  appellant,  in  de- 
tail, with  a  view  of  distinguishing  them  from  the  case  presented  in  the  record 
before  the  Court,  nor  yet  to  show  how  far  many  of  them  have  been  substan- 
tially overruled  in  this  state.  It  is  enough  for  our  purpose  to  say,  that  by  this 
contract  the  appellant  agreed  to  deliver  the  corn  on  board  of  canal  boats,  and 
nntil  that  was  done  no  property  passed.  Any  merchantable  corn  thus  deliv- 
ered, would  have  been  a  compliance  with  this  contract.  It  would,  indeed,  be 
a  strange  doctrine,  to  allow  a  warehouseman  and  grain  dealer  to  set  up  as  a 
defense  to  an  action  of  mis  kind,  the  fact  that  he  had  more  than  enough  corn 
to  fill  the  contract.  Suppose  he  had.  No  specific  corn  was  purchased,  and 
the  appellees  could  not  replevy  the  same.  Suppose  an  execution  had  issued 
against  Scott,  or  suppose  he  had  died,  would  not  the  execution-plaintiff  in  the 
one  case,  and  the  administrator  in  the  other,  hold  the  corn  as  against  the  ap- 
pellees.   Here  is  a  test  of  the  ownership. 

But  in  answer  to  the  second  point  urged  by  the  appellant,  we  have  to  say 
that  the  verbal  alteration  of  the  contract  merely  extended  the  time— nothing 
more.    It  did  not  change  the  terms  of  the  written  agreement  in  any  other  par- 
ticular. The  corn  was  to  be  delivered  on  board  of  canal  boats — it  was  not  to  be      N 
set  apart  and  stored. 

It  is,  perhaps,  true  that  had  the  appellant,  after  waiting  a  reasonable  time 
for  the  appellees'  boat,  measured  the  corn  and  set  it  apart  for  the  appellees  and 
notified  them  of  that  fact,  the  property  in  the  corn  would  have  passed  and 
been  at  their  risk.  But  it  would  certainly  be  contrary  to  justice  to  measure 
and  set  apart  the  corn  without  any  day  being  fixed  for  its  delivery,  and  give  no 
notice  to  the  appellees,  and  still  hold  them  bound  by  the  act.  We  are  aware 
of  the  well  settled  rules  governing  the  rights  of  parties  who  purchase  or  sell 
specific  articles  deliverable  at  a  particular  time.  Then  the  vendor  must  set 
aside  the  goods  to  shield  himself.  Bnt  no  authority  can  be  found  authorizing 
him  to  do  it  in  a  case  where  no  definite  time  is  fixed,  unless  notice  is  given. 
We,  therefore,  conclude  that  the  cases  cited  are  not  applicable,  and  that  the 
counsel  for  the  appellant,  however  much  to  be  commended  for  their  industry, 
are  not  entitled  to  be  rewarded  by  a  reversal  of  this  case.  As  but  two  ques- 
tions are  argued  in  appellant's  brief,  we  have  treated  all  others  as  waived,  and 
have  not  deemed  it  neeessary  to  notice  them  further. 
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Howe  v.  Woodruff  and  Others. 


Complaint  to  redeem  mortgaged  premises,  in  substance  as  follows :  That  in 
October,  1853,  Cornelia  M.  Baker,  being  then  the  owner  of  the  premises  in 
question,  with  her  husband,  Charles  F.  Baker,  mortgaged  the  same  to  one 
Martha  J.  Fish,  to  secure  the  payment  of  three  notes— one  for  100  dollars, 
one  for  44  dollars,  62  cents,  and  one  for  55  dollars,  38  cents;  that  after- 
wards, said  Martha  assigned  the  note  for  100  dollars,  and  the  mortgage,  to 
Otis  Newton,  who,  on  the  12th  of  September,  1854,  assigned  die  note  and 
mortgage  to  the  plaintiff;  that  the  other  two  notes  are  owned  by  Morse,  and 
Morse  and  Woodruff,  who  are  made  defendants ;  that  the  mortgage  above 
mentioned  is  subject  to  a  prior  mortgage,  executed  by  said  Martha  J.  Fish, 
and  her  husband,  Charles  F.  Fish  (she  then  being  the  owner  of  the  property), 
to  one  Samuel  Bartlett,  to  secure  the  payment  of  200  dollars,  which  last 
mentioned  mortgage  was  executed  in  March,  1853,  and  was  assigned  by 
Bartlett  to  Hubbard.  Prayer,  that  plaintiffs  be  permitted  to  redeem  the 
senior  mortgage,  and  for  other  relief.  Answer,  1.  That,  at  the  commence- 
ment of  the  suit,  Woodruff  was  the  owner  in  foe  of  the  premises;  that  the 
mortgage  executed  by  Fish  and  wife  to  Bartlett,  and  by  him  assigned  to 
Hubbard,  was  foreclosed  by  Hubbard,  by  advertisement  and  sale  pursuant  to 
a  power  of  sale  contained  in  the  mortgage,  and  at  such  sale  Woodruff  bid 
off  the  premises,  and  became  the  purchaser.  2.  That  said  Cometh  Baker 
fully  paid  and  satisfied  said  note  of  100  dollars  to  Newton  while  he  was  the 
owner  thereof.  3.  That  after  such  sale  and  purchase  by  Woodruff,  Cornelia, 
and  her  husband,  conveyed  the  premises  to  the  plaintiff  by  deed,  which  is 
the  plaintiff's  only  title  to  the  premises.  4.  That  the  plaintiff  acted  as  the 
agent  of  said  Cornelia  Baker,  in  the  payment  of  the  note  to  Newton,  and 
after  such  payment,  he  caused  to  be  made  an  assignment  of  the  note  and 
mortgage  by  Newton  to  himself,  but  that  such  assignment  conveyed  no  inter- 
est to  the  plaintiff;  that  Emery  Morse  and  Morse  and  Woodruff  are  the  own- 
ers of  the  other  notes  secured  by  the  mortgage,  and  the  defendants  are 
willing,  and  offer  to  pay  whatever  may  be  due  thereon.  Reply,  that  the 
plaintiff  denies  the  matters  set  up  in  the  answer,  except  so  far  as  they  admit 
the  matter  charged  in  the  complaint.  For  all  the  purposes  of  the  suit,  the 
plaintiff  admits  the  validity  of  the  sale  set  np,  to  Woodruff,  and  he  raises  no 
question,  except  as  to  his  right  to  redeem  the  premises,  reserving  his  right 
to  contest  the  validity  of  such  sale  in  another  suit.  The  evidence  showed 
that  on  the  15th  of  March,  1854,  Baker  and  wife  executed  to  iho  plaintiff  a 
mortgage  on  the  premises  in  question,  to  secure  the  payment  of  a  note  for 
306  dollars,  given  by  Baker  to  the  plaintiff.  The  mortgage  executed  by 
Fish  and  wife  to  Bartlett  was  dated  March  28, 1853;  and  the  sale  under  the 
power  therein  contained,  was  made  on  the  31st  of  December,  1853.  Between 
the  date  of  the  Bartlett  mortgage,  and  the  sale  under  it,  viz.,  on  the  14th  of 
October,  1853,  the  mortgage  by  Baker  and  wife  to  Fish  was  executed,  which, 
together  with  the  note  for  100  dollars,  came  to  the  plaintiff  by  assignment 
Mrs.  Baker  famished  to  the  plaintiff  the  money  paid  to  Newton,  to  procure 
the  assignment  of  the  note  and  mortgage  to  the  plaintiff;  but  from  the  evi- 
dence, it  appears  to  have  been  the  intention  of  the  plaintiff  and  Mrs.  Baker, 
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not  thereby  to  cancel  or  extinguish  die  note  or  the  mortgage,  bat  to  place    May  Term, 
the  plaintiff  in  a  position  to  redeem  the  senior  mortgage,  and  in  that  man-4   .    1859. 

ner  realize  as  much  of  the  note  for  306  dollars,  secured  by  mortgage  on  the 

•vi  Howe 

same  premises,  as  possible. 

Hdd,  1.  That  although  the  foe  in  the  premises  might  have  been  in  Mrs.  Baker,  Woodruff. 
and  although  she  furnished  to  the  plaintiff  the  money  with  which  to  procure 
an  assignment  of  the  note,  by  Newton  to  the  plaintiff,  yet  that  such  payment 
to  Newton,  with  the  money  thus  furnished,  did  not  necessarily  cancel  or  ex- 
tinguish the  note  or  the  mortgage,  so  far  as  it  was  a  security  for  the  pay- 
ment of  the  note.  The  transaction,  on  its  face,  did  not  purport  to  be  a  pay- 
ment and  extinguishment  of  the  note  or  mortgage,  as  they  were  both  duly 
assigned  to  the  plaintiff.  The  general  rule  of  law  is,  that  where  the  mort- 
gage and  the  fee  vest  in  the  same  person,  and  in  the  same  right,  the  mort- 
gage is  merged  in  die  fee  simple.  But  notwithstanding  this  technical  rule 
of  law,  it  is  well  settled  that  a  Court  of  equity  will  keep  an  incumbrance 
alive,  or  consider  it  extinguished,  as  will  best  subserve  the  purposes  of  jus- 
tice, and  the  actual  and  just  intention  of  the  party. 

2.  That  under  the  circumstances,  although  Mrs.  Baker  famished  the  money 
that  procured  the  assignment  of  the  note  and  mortgage  to  the  plaintiff,  the 
transfer  to  him  is  valid,  and  vests  in  him  the  same  right  which  Newton  held 
before  the  assignment. 

3.  That  the  plaintiff,  holding  a  mortgage  which  accrued  before  the  sale,  was 
not  in  any  manner  prejudiced  thereby,  nor  were  his  rights,  as  such  holder, 
affected  by  the  sale.  So  far  as  his  rights  under  the  mortgage  thus  assigned 
to  him  are  concerned,  the  case  stands  as  if  no  sale  had  been  made.  To  pro- 
tect himself  and  secure  his  own  claim,  he  has  a  right  to  redeem  the  prior 
mortgage. 

4.  That  the  plaintiff,  holding  a  note  and  mortgage  executed  before  the  sale, 
and  the  sale  not  in  any  manner  affecting  his  rights,  so  far  as  that  note  and 
mortgage  are  concerned,  he  has  a  right,  for  the  purpose  of  securing  the  ben- 
efit of  his  mortgage,  to  redeem  the  prior  incumbrance. 

APPEAL  from  the  Lagrange  Court  of  Common  Pleas.  Friday 
Worden,  J. — Complaint  by  the  appellant  against  the     ay 
appellees,  to  redeem  certain  mortgaged  premises. 

The  substantial  facts  set  up  in  the  complaint,  are,  that 
in  October,  1853,  Cornelia  M.  Baker,  being  then  the  owner 
of  the  premises  in  question,  with  her  husband,  Charles  F. 
Baker,  mortgaged  the  same  to  one  Martha  J.  Fish,  to  se- 
cure the  payment  of  three  notes — one  for  100  dollars,  one 
for  44  dollars,  62  cents,  and  one  for  55  dollars,  38  cents; 
that  afterwards,  said  Martha  assigned  the  note  for  100  dol- 
lars, and  the  mortgage,  to  Otis  Newton,  who,  on  the  12th 
of  September,  1854,  assigned  the  note  and  mortgage  to  the 
plaintiff;  that  the  other  two  notes  are  owned  by  Morse, 
and  Morse  and  Woodruff,  who  are  made  defendants;  that 
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May  Term,   the  mortgage  above  mentioned  is  subject  to  a  prior  mort- 

lofl*-      gage  executed  by  said  Martha  J.  Fish,  and  her  husband, 

How*       Charles  F.  Fish  (she  then  being  the  owner  of  the  prop- 

Woodbijpf.  erty),  to  one  Samuel  Bartlett,  to  secure  the  payment  of 

200  dollars,  which  last-mentioned  mortgage  was  executed 

in  March,  1853,  and  was  assigned  by  Bartlett  to  Hubbard. 

Prayer,  that  plaintiffs  be  permitted  to  redeem  the  senior 

mortgage,  and  for  other  relief. 

The  defendants  answered,  setting  up — 

First  That  at  the  commencement  of  the  suit,  Woodruff 
was  the  owner  in  fee  of  the  premises;  that  the  mortgage 
executed  by  Fish  and  wife  to  Bartlett,  and  by  him  assigned 
to  Hubbard,  was  foreclosed  by  Hubbard,  by  advertisement 
and  sale  pursuant  to  a  power  of  sale  contained  in  the 
mortgage,  and  at  such  sale  Woodruff  bid  off  the  premises 
and  became  the  purchaser. 

Second  That  said  Cornelia  Baker  fully  paid  and  satis- 
fied said  note  of  100  dollars  to  Newton,  while  he  was  the 
owner  thereof. 

Third.  That  after  such  sale  and  purchase  by  Woodruff, 
Cornelia,  and  her  husband,  conveyed  the  premises  to  the 
plaintiff  by  deed,  which  is  the  plaintiff's  only  title  to  the 
premises. 

Fourth.  That  the  plaintiff  acted  as  the  agent  of  said 
Cornelia  Baker,  in  the  payment  of  the  note  to  Newton, 
and  after  such  payment,  he  caused  to  be  made  an  assign- 
ment of  the  note  and  mortgage  by  Newton  to  himself;  but 
that  such  assignment  conveyed  no  interest  to  the  plaintiff; 
that  Emery  Morse  and  Morse  and  Woodruff  are  the  own- 
ers of  the  other  notes  secured  by  the  mortgage,  and  the 
defendants  are  willing,  and  offer  to  pay  whatever  may  be 
due  thereon. 

For  replication,  the  plaintiff  denies  the  matters  set  up 
in  the  answer,  except  so  far  as  they  admit  the  matter 
charged  in  the  complaint.  For  all  the  purposes  of  the 
suit,  the  plaintiff  admits  the  validity  of  the  sale  set  up,  to 
Woodruff,  and  he  raises  no  question,  except  as  to  his  right 
to  redeem  the  premises,  reserving  his  right  to  contest  the 
validity  of  such  sale  in  another  suit. 
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Trial  by  the  Court,  finding  and  judgment  for  the  de-   May  Tenn, 
fendants,  a  motion  for  a  new  trial  being  overruled.  1859. 

It  appears  by  the  evidence,  which  is  set  out  in  the  bill  Howb 
of  exceptions,  that,  on  the  15th  of  March,  1854,  Baker  and  Woodbuff. 
wife  executed  to  the  plaintiff  a  mortgage  on  the  premises 
in  question,  to  secure  the  payment  of  a  note  for  306  dol- 
lars, given  by  Baker  to  the  plaintiff.  The  mortgage  exe- 
cuted by  Fish  and  wife  to  Bartlett,  was  dated  March  28, 
1853;  and  the  sale,  under  the  power  therein  contained, 
was  made  on  the  31st  of  December,  1853.  Between  the 
date  of  the  Bartlett  mortgage,  and  the  sale  under  it,  viz., 
on  the  14th  of  October,  1853,  the  mortgage  by  Baker  and 
wife  to  Fish  was  executed,  which,  together  with  the  note 
for  100  dollars,  came  to  the  plaintiff  by  assignment. 

Mrs.  Baker  furnished  to  the  plaintiff  the  mouey  paid  to 
Newton,  to  procure  the  assignment  of  the  note  and  mort- 
gage to  the  plaintiff;  but  from  the  evidence,  it  appears  to 
have  been  the  intention  of  the  plaintiff  and  Mrs.  Baker, 
not  thereby  to  cancel  or  extinguish  the  note  or  the  mort- 
gage, but  to  place  the  plaintiff  in  a  position  to  redeem  the 
senior  mortgage,  and  in  that  manner  realize  as  much  of 
the  note  for  306  dollars,  secured  by  mortgage  on  the  same 
premises,  as  possible. 

We  are  of  opinion,  that,  although  the  fee  in  the  prem- 
ises might  have  been  in  Mrs.  Baker,  and  although  she  fur- 
nished to  the  plaintiff  the  money  with  which  to  procure 
an  assignment  of  the  note,  by  Newton  to  the  plaintiff,  yet 
such  payment  to  Newton,  with  the  money  thus  furnished, 
did  not  necessarily  cancel  or  extinguish  the  note,  or  the 
mortgage,  so  far  as  it  was  a  security  for  the  payment  of 
the  note.  The  transaction,  on  its  face,  did  not  purport  to 
be  a  payment  and  extinguishment  of  the  note  or  mort- 
gage, as  they  were  both  duly  assigned  to  the  plaintiff 
The  general  rule  of  law  is,  that  where  the  mortgage  and 
the  fee  vest  in  the  same  person,  and  in  the  same  right,  the 
mortgage  is  merged  in  the  fee  simple.  But,  notwithstand- 
ing this  technical  rule  of  law,  it  is  well  settled  that  a 
Court  of  equity  will  keep  an  incumbrance  alive,  or  con- 
sider it  extinguished,  as  will  best  subserve  the  purposes  of 
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Mar  Term,  justice,  and  the  actual  and  just  intention  of  the  party. 
1859-  Forbes  v.  Moffatt,  18  Ves.  384.— Gardner  v.  Astor,  3  Johns. 
Howb  Ch.  53.— Starr  v.  Ellis,  6  id.  393.— Hatch  v.  Kimball,  16 
WooMtuFr.   Maine  R.  146. — Holden  v.  Pike,  34  id.  427.  * 

In  Hatch  v.  Kimball,  it  is  said,  that  "  It  is,  in  each  case, 
a  question  of  intention  whether  or  not  there  is  an  extin- 
guishment of  the  charge  upon  the  estate.  If  at  the  time 
the  mortgage  is  taken  in,  the  intention  to  extinguish  it  ap- 
pears, that  is  decisive.  If  it  does  not,  equity  presumes  it 
to  be  outstanding  or  extinguished,  as  the  interest  of  the 
party  may  require."  Vide,  also,  Clift  v.  White,  2  Kernan, 
519. 

In  the  case  at  bar,  it  not  only  appears  to  have  been  the 
intention  of  the  parties  to  keep  the  mortgage  alive,  so  far 
as  the  note  for  100  dollars  is  secured  thereby,  but  it  was 
evidently  for  the  interest  of  Mrs.  Baker  that  it  should  be 
so  kept  alive.  Her  equity  of  redemption  had  been  cut  off, 
by  a  sale  of  the  property,  and  if  a  transfer  of  the  note  and 
mortgage  by  Newton  to  the  plaintiff,  would  enable  the 
plaintiff  to  make  not  only  that  note,  but  all  or  a  part  of 
the  note  for  306  dollars,  which  he  held  against  Baker,  out 
of  the  property,  it  would  so  far  pay  a  debt  which  would 
otherwise  devolve  a  personal  liability  upon  her  husband. 
We  think  that,  under  the  circumstances,  although  Mrs. 
Baker  furnished  the  money  that  procured  the  assignment 
of  the  note  and  mortgage  to  the  plaintiff,  the  transfer  to 
him  is  valid,  and  vests  in  him  the  same  right  which  New- 
ton held  before  the  assignment. 

What  is  the  effect  of  the  sale  to  Woodruff,  so  far  as  the 
interests  of  the  plaintiff  are  concerned  ?  This  must  be  de- 
termined by  the  provisions  of  the  statutes  of  1843,  under 
which  the  sale  was  made.  By  §  58,  R.  S.  1843,  p.  464,  it 
is  provided  that  "  No  mortgagee  of  the  same  premises,  or 
any  part  thereof,  whose  title  accrued  prior  to  such  sale, 
&c.,  shall  be  prejudiced  by  any  such  sale,  nor  shall  their 
rights  or  interests  be,  in  any  way,  affected  thereby." 

The  plaintiff,  holding  a  mortgage  which  accrued  before 
the  sale,  was  not  in  any  manner  prejudiced  thereby,  nor 
were  his  rights  as  such  holder  in  any  manner  affected  by 
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the  sale.  So  far  as  his  rights  under  the  mortgage  thus  as-  M*7  Twm» 
signed  to  him  are  concerned,  the  case  stands  as  if  no  sale  lPQg« 
had  been  made.  To  proteet  himself  and  secure  his  own  Howe 
claim,  he  has  a  right  to  redeem  the  prior  mortgage.  Whe-  Woodruff. 
ther  or  not  his  right  to  redeem  could  be  defeated  by  a  pay- 
ment or  tender  to  him  of  the  amount  due  on  the  note  and 
mortgage  thus  assigned  to  him,  so  as  to  cut  off  his  claim 
on  the  subsequent  note  and  mortgage  for  306  dollars,  exe- 
cuted after  the  sale,  is  a  question  that  has  not  been  argued 
by  counsel,  and  one  which  we  do  not  decide.  But  the 
plaintiff,  holding  a  note  and  mortgage  executed  before  the 
sale,  and  the  sale  not,  in  any  manner,  affecting  his  rights, 
so  far  as  that  note  and  mortgage  are  concerned,  he  has  a 
right,  for  the  purpose  of  securing  the  benefit  of  his  mort- 
gage, to  redeem  the  prior  incumbrance.  If  a  payment  or 
tender  of  what  may  be  due  on  the  mortgage  thus  held  by 
assignment,  would  defeat  the  plaintiff's  right  to  redeem, 
no  such  tender  or  offer  of  payment  is  made.  The  offer  to 
pay,  contained  in  the  pleading  of  the  defendants,  is  con- 
fined to  the  other  two  notes  secured  by  the  mortgage,  and 
in  the  hands  of  some  of  the  defendants. 

We  are  of  opinion,  that  upon  the  law  and  the  facts  in 
the  case,  the  plaintiff  was  entitled  to  relief,  and  that  a  new 
trial  should  have  been  granted. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded  for  a  new  trial. 

J.  B.  Howe,  for  the  appellant  (1). 

/.  M.  Flagg  and  O.  H.  Smith,  for  the  appellees  (2). 

(1)  Mr.  Howe  argued  as  follows : 

The  holder  of  one  of  several  notes  may  foreclose  in  chancery,  making  the 
other  holder  or  holders  parties.  Stanley  v.  Beatty,  4  Ind.  R.  134.  It  follows 
that  he  may,  in  like  manner,  file  a  bill  to  redeem,  making  the  other  holder  or 
holders  parties.  The  appellant  was  the  holder  of  the  note  last  falling  due.  The 
appellees,  holding  the  other  notes  first  falling  due,  are  entitled  to  priority  of  pay- 
ment. Id.  135.  This,  however,  may  not  be  important  in  the  decision  of  the 
present  question,  the  case  having  been  argued  and  decided  below  wholly  upon 
this  question — What  effect  upon  the  appellant's  right  to  redeem  had  the  fact 
which  he  stated  in  his  answer  to  appellees'  written  interrogatories,  that  the 
money  with  which  the  junior  mortgage  and  the  note  of  100  dollars  last  falling 
due,  were  purchased  by  him  of  Newton,  the  holder  and  assignee  thereof,  was 
advanced  by  Mrs.  Baker  1 
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May  Term,  The  object  of  Mrs.  Baker  in  furnishing  the  money,  as  stated  in  the  appd- 
1859.       lantfs  answer  to  the  interrogatories,  was  to  enable  him,  by  redeeming  the  first 

mortgage,  to  secure  to  himself  the  amount  of  a  third  mortgage,  executed  by 

y1™  Mrs.  Baker,  after  the  foreclosure  sale,  for  money  loaned :  the  premises  having 
Woodruff.  Decn  *old> m  **<*>  ■*  much  less  than  their  value.  The  motive  is  only  material 
for  the  purpose  of  showing  clearly,  if  indeed  it  is  not  to  be  presumed,  that 
Mrs.  Baker  did  not  intend  simply  to  pay  off  the  note  held  by  Newton.  The 
answer  to  the  interrogatories  6hows  plainly  that  the  particular  object  was  to 
enable  appellant  to  redeem  and  obtain  payment  of  his  third  mortgage,  and 
give  Mrs.  Baker  the  benefit  of  any  surplus  that  might  possibly  be  left,  after 
paying  off  all  incumbrances,  by  selling  the  property  at  a  fair  price.  It  cannot 
be  imagined  that  Mrs.  Baker  would  voluntarily  discharge  the  note,  and  thereby 
the  mortgage,  when  in  the  hands  of  Newton  the  latter  was  valid  and  outstand- 
ing, and  could  be  resorted  to  for  the  purpose  of  obtaining  satisfaction  of  the 
former.  She  was  also  indebted  to  the  appellant  at  the  time,  and  the  effect  of 
the  advance  of  the  money  by  her,  was  merely  to  give  the  appellant  a  good 
security  in  the  shape  of  the  note  and  mortgage  assigned  to  him  by  Newton,  in 
the  place,  so  far,  of  his  defective  security  for  the  loan  he  had  made  her.  But 
it  is  immaterial  who  advanced  the  money;  for  the  general  rule  in  equity  is, 
that  if  it  be  for  the  interest  of  the  assignee  of  a  mortgage,  that  it  be  upheld,  it 
shall  be  considered  as  subsisting.  Holden  v.  Pike,  24  Maine  R.  427.  Even  if 
no  assignment  had  been  made  by  Newton,  but  the  amount  of  his  note  and 
mortgage  merely  paid  to  him,  without  any  intention  expressed  one  way  or  the 
other,  equity  would  presume  the  mortgage  either  outstanding  or  extinguished, 
just  as  the  interests  of  the  appellant  might  demand.  His  interests  would,  in 
snch  case,  demand  that  it  be  deemed  outstanding.  Hatch  v.  Kimball,  16  Maine 
R.  146. 

In  this  case,  Mrs.  Baker,  who  furnished  the  money,  was  one  of  the  mort- 
gagors in  the  junior  mortgage  assigned  to  the  appellant  by  Newton.  Her  in- 
terest in  the  equity  of  redemption  was  gone  by  the  foreclosure,  and  she  had  no 
remaining  interest  in  the  premises.  If  the  note  and  mortgage  had  been  pur- 
chased of  Newton  entirely  for  her  benefit,  there  could  be  no  merger  of  the 
mortgage  interest  in  the  equity  of  redemption ;  for  she  had  no  euch  equity. 
She  Bigned  the  note,  however,  accompanying  that  mortgage,  as  well  as  the 
mortgage ;  but  this  amounted  to  nothing — no  more,  certainly,  than  her  join- 
ing with  her  husband  in  the  covenants  in  a  deed  would  bind  her.  In  the  latter 
case,  the  covenants  would  be  her  husband's  only :  in  the  former  the  note  was 
her  husband's  only.  There  was  nothing  to  prevent  her  from  purchasing  the 
note  and  mortgage  through  a  trustee,  in  order  to  make  the  same  available 
against  the  mortgaged  property,  after  redeeming  the  prior  mortgage. 

But  she  made  no  such  purchase.  The  purchase  was  first  for  the  benefit  and 
security  of  the  complainant,  who,  as  the  pleadings  and  evidence  show,  had 
loaned  money  to  her;  and  in  the  next  place,  she  had  only  the  contingent  bene- 
fit and  advantage  of  any  surplus  which  might  possibly  remain,  after  satisfying 
all  the  claims.  It  is  due  to  the  judge  below  to  say,  that  he  probably  did  not 
fully  apprehend  the  nature  of  the  question,  or  he  could  not  have  rendered 
such  a  decree. 

The  authorities  are  so  plain,  and  the  equity  so  clear,  that  where  there  is  an 
intention  to  redeem,  that  intention  shall  be  supported,  even  when  there  maybe 
a  technical  merger,  and  that,  as  a  general  rule,  when  no  intention  is  expressed, 
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the  Court  will  consider  what  is  most  to  the  advantage  of  the  party  paying  the    May  Term, 
money,  that  it  is  difficult  to  imagine  any  ground  upon  which  the  Court  can        1859. 
hare  bated  the  decree.    The  only  ground  referred  to  by  the  Court  was  the  fact  ~        ~~~~ 

that  Mrs.  Baker  advanced  the  money;  and  that  was  the  ground  upon  which  Y< 

the  appellees'  counsel  argued  the  case,  and  will,  moat  probably,  be  the  only  Woodruff. 
ground  npon  which  he  will  seek  to  sustain  the  decree.  This  is  about  as  im- 
portant as  the  question  whether  Mrs.  Baker  furnished  the  money  in  coin  or 
bank  notes.  The  only  imaginary  reason  for  the  decree  is,  that  the  judge  sup- 
posed that  if  Mrs.  Baker  furnished  the  money,  and  it  was  actually  paid  to 
JVwcfoa  as  her  money  and  for  her  benefit  alone,  there  would  be  a  merger  of  the 
mortgage  interest  in  her  equity  of  redemption,  or  she  would  be  merely  paying 
her  own  debt.  The  first  position  is  not  true,  as  already  shown,  for  she  had  no 
equity  of  redemption ;  and  if  she  had,  there  was  no  merger  necessarily,  if 
equity  required  otherwise.    Peet  r.  Been,  4  Ind.  B.  46. 

The  second  position  is  equally  untenable;  for  the  debt  was  not  her  debt, 
although  she  signed  the  note,  bnt  her  husband's  only— -she  being  incapable  of 
thus  binding  herself.  1  Pars,  on  Cont.  286.  A  married  woman  cannot  even 
indorse  a  note  made  payable  to  her  before  coverture;  still  less  one  made  paya- 
ble afterwards.  Id.  212. — Savage  v.  King,  17  Maine  R.  301,  and  other  cases 
cited  by  Parsons.  Therefore,  not  being  bound  by  the  note,  she  could  advance 
money  to  any  one  in  trust  to  procure  an  assignment  of  the  note  and  mortgage 
in  Newtot's  hands.  But  it  is  utterly  false  in  fact,  to  assume  that  the  assign- 
ment was  to  be  for  her  exclusive  benefit.  The  first  object,  as  already  stated, 
was  to  enable  the  appellant  to  procure  the  assignment  for  the  benefit  of  him- 
self, and  men  for  the  contingent  benefit  of  Mrs.  Baker,  Courtesy  would  re- 
quire me,  if  possible,  to  conjecture  some  other  ground  on  which  the  judge's 
decree  might  be  placed,  but  it  is  impossible. 

The  inquiry,  who  advanced  the  money,  is  simply  ridiculous.  The  money 
advanced  by  her  ceased  to  be  hers  after  the  advance;  for  after  redemption  and 
on  foreclosure  by  appellant,  to  whom  would  the  mortgage  purchased  by  New- 
ton belong?  To  the  appellant,  certainly;  and  the  amount  of  it  would  be  cred- 
ited upon  the  mortgage  given  to  the  appellant  by  Baker  and  wife ;  and,  then, 
after  deducting  the  balance  due  upon  that  mortgage,  and  the  amount  paid  the 
appellee  upon  redemption  and  all  costs,  any  remaining  balance  would  belong 
to  Mrs.  Baker;  but  after  parting  with  the  money  required  to  purchase  the 
mortgage  of  Newton,  she  had  no  legal  right  and  no  equity  in  respect  to  that 
particular  money.  It  therefore  belonged  to  the  appellant,  as  did  the  mortgage 
purchased  with  it  of  Newton. 

(2)  Mr.  Flaggy  for  the  appellees,  submitted  the  following : 
The  foreclosure  and  sale  took  place  under  the  statutes  of  1843,  and  the 
rights  of  the  plaintiff  as  to  redemption,  so  far  as  they  are  affected  by  statutory 
provisions,  will  be  determined  by  that  code.    See  B.  8. 1843,  p.  464,  f  *& 

The  foreclosure  and  sale  by  Hubbard,  and  the  purchase  by  Woodruff,  then, 
were  "an  entire  bar  of  all  claim  of  equity  of  redemption  of  the  mortgagors, 
their  heirs  and  representatives,  and  of  all  persons  claiming  under  them  by  vir- 
tue of  any  title  subsequent  to  the  mortgage,"  foreclosed  by  Hubbard;  and  as 
the  plaintiff's  mortgage  and  deed  from  Baker  and  wife,  were  both  subsequent 
to  such  mortgage,  he  can  derive  no  benefit  or  rights  from  them  to  make  out  a 
right  to  redeem.    His  right  to  redeem,  if  he  has  such  a  right,  is  derived  solely 
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WOOPEUFF. 


from  the  assignment  made  to  him  by  Newton,  Did  that  assignment  give  the 
plaintiff  in  this  case  any  such  right  1 

Li  the  first  place,  I  would  remark  that  this  case  is  one  of  that  large  class 
which  come  before  this  Court  simply  upon  the  weight  of  evidence.  The  cause 
was  tried  by  the  Court,  no  charges  were  given  or  refused,  no  exceptions  taken 
to  any  ruling  of  the  Court,  no  error,  in  short,  alleged,  only  that  from  the  evi- 
dence the  Court  should  have  found  for  the  plaintiff,  but  had  the  temerity  to 
find  for  the  defendants.  The  finding  of  the  Court  is  equivalent  to  the  verdict 
of  a  jury;  and  this  Court  have  shown  therein  repugnance  to  setting  aside  the 
verdict  of  a  jury  upon  the  weight  of  evidence,  <in  so  marked  a  manner,  and  in 
so  many  instances,  that  it  may  be  regarded  as  almost  a  rule  that  no  case  will 
be  reversed  for  that  cause.  Monk  v.  Wellington,  7  Ind.  R.  320.  In  Doe  r. 
Herr,  8  Ind.  R.  84,  the  Court,  by  Stuakt,  J.,  say,  "That  the  same  sacredness 
attaches  to,  and  the  same  presumptions  arise  in  favor  of,  the  finding  of  the 
Court,  as  are  to  be  allowed  in  favor  of  the  verdict  of  a  jury/' 

The  only  evidence  iu  the  case,  except  the  deeds  and  mortgages,  was  the 
plaintiff's  answers  to  the  interrogatories  filed. 

The  main  issue  of  tact  in  the  case  was,  whether  the  mortgage  and  note  as- 
signed by  Newton  to  Howe  had  been  paid  or  not,  previous  to  the  commence- 
ment of  this  suit.  If  the  plaintiff  is  to  be  believed,  there  can  be  no  doubt  on 
this  point.  He  states  expressly,  that  he  did  pay  them  himself  with  money 
furnished  him  by  Bin.  Baker,  As  a  matter  of  met,  then,  the  mortgage  as- 
signed by  Newton  to  Howe,  was  paid  by  one  of  the  makers  thereof,  previous  to 
the  commencement  of  this  suit;  for  in  that  transaction,  Howe  can  only  be  re- 
garded as  the  agent  of  Mrs.  Baker.  And  this  Court  say,  per  Pebkihs,  J.,  in 
Ledyard  v.  Ckapin,  6  Ind.  R.  320 :  "  When  the  money  to  secure  which  a  mort- 
gage has  been  executed,  is  fully  paid,  it  is  functus  officio  and  dead,  and  can  be 
no  longer  available  in  the  hands  of  any  one." 

But  the  plaintiff  insists  that  the  Court  erred  in  its  application  of  the  law  to 
the  facts  proven.  If  this  were  so,  he  is  not  in  a  position  to  avail  himself  of 
the  error.  He  did  not  require  the  Court  to  make  a  special  statement  of  the 
facts  and  the  questions  of  law  decided  thereon,  and  then  except  to  the  deci- 
sion, as  he  might  have  done.    See  2  R.  S.  p.  115,  \  341 ;  6  Ind.  R.  494. 

The  motion  for  a  new  trial  is  directed  simply  to  the  sufficiency  of  the  evi- 
dence to  sustain  the  finding,  in  the  absence  of  exceptions  to  errors  of  law 
taken  at  the  time.  The  record  in  this  case,  then,  presents  no  question  for  ex- 
amination here  as  to  errors  of  law. 

But,  waiving  this  point,  we  insist  that  the  Court  below  was  right  in  its  law, 
as  well  as  facts. 

In  the  first  place,  the  plaintiff's  title,  such  as  it  was,  accrued  subsequent  to 
the  sale  under  the  Bartiett  mortgage  and  the  purchase  by  Woodruff,  and  for 
that  reason,  he  was  barred  by  that  foreclosure.    R.  S.  1843,  p.  464,  \  58. 

Again :  The  money  paid  to  Newton  by  Howe  was  Mrs.  Baker'*,  and  was,  in 
legal  contemplation,  paid  by  her.  Qui  facit  per  alium,  facit  per  *e.  Hence, 
she,  or  she  and  her  husband,  were  the  proper  persons  to  redeem,  if  anybody. 

But  we  contend  that  neither  did,  nor  could,  under  that  asFignmcnt,  acquire 
any  such  right.  Wc  do  not  deny  that  equity  will,  in  a  proper  case,  keep  alive 
a  mortgage  otherwise  dead ;  but  it  is  always  to  subserve  equity  or  preserve  a 
right.  That  it  will,  for  the  protection  of  those  who  are  compelled  to  pay 
money  to  protect  their  rights,  subrogate  them  to  the  rights  of  those  whose 
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claims  they  have  been  compelled  to  pay,  gee  Peet  v.  Been,  4  Ind.  R.  46,  and    May  Term, 
cases  there  cited.    But  wo  do  deny  that  the  plaintiff  or  Baker  did  or  could  by        1859. 

the  assignment  from  Newton,  bring  themselves  clearly  within  the  role  laid  — 

down  in  Peet  v.  Been.  Baker  had  no  rights  to  protect,  that  a  Court  of  eqniiy  Dlc**K8°N 
should  be  asked  to  keep  alive  a  dead  mortgage  for  her  benefit ;  for  all  her  Tubker. 
claims  were  expressly  barred  by  the  foreclosure  of  the  BartUtt  mortgage. 
B.  S.  1843,  supra.  And  Howe's  mortgage  and  deed  from  Baker,  being  subse- 
quent to  such  foreclosure,  conferred  upon  him  no  rights  which  a  Court  of 
equity  would  protect.  Being,  then,  outside  of  that  rule,  even  a  Court  of 
equity  could  not  call  that  dead  mortgage  to  life,  and  all  their  fancied  rights 
must  die  with  it. 

Mr.  Smith,  for  the  appellee*,  added  the  following : 

The  question  is — Can  a  junior  mortgagee  redeem  mortgaged  premises,  in 
the  hands  of  the  purchaser?  Conceding  this  question  in  favor  of  appellant, 
we  say  this  assumed  junior  mortgagee  cannot  sustain  this  complaint  to  re- 
deem, for  the  following  reasons : 

First.  The  note  and  mortgage  that  he  seeks  to  enforce,  were  paid  off  and 
satisfied  before  it  was  assigned  to  him,  leaving  the  only  liability  to  him  be- 
tween himself  and  assignee,  for  the  amount  he  paid  for  the  assignment ;  and 
he  says  he  paid  nothing.    So  he  has  no  claim  on  the  mortgage  or  note. 

Second.  The  appellant  shows  that  he  claims  only  a  part  of  the  amount  se- 
cured by  the  second  mortgage ;  and  still  he  f  ues  alone,  without  making  the 
other  claimants  for  the  residue  of  the  second  mortgage  parties. 

Third.  The  appellant  seeks  to  redeem  the  lots,  without  a  tender  of  the 
amount  due  on  the  first  mortgage,  with  the  interest  and  costs  of  sale,  and 
without  bringing  the  money  into  Court.    This  is  fatal  in  all  such  cases. 

Fourth.  The  appellees,  in  any  and  all  events,  had  a  right  to  pay  off  the 
junior  mortgage,  and  perfect  their  equitable,  as  well  as  legal,  title. 


Dickerson  and  Others  v.  Turner  and  Another. 

A  notarial  protest  of  a  bill  of  exchange,  showing  that  on  the  day  when  the  bill 
became  payable  it  was  presented  to  the  book-keeper  of  the  drawee,  at  his 
office,  &c.,is  presumptive  evidence  of  the  facts  stated  in  it,  and  is  admissible 
in  evidence  in  a  suit  upon  the  bill. 

Whether  or  not  such  a  protest  is  sufficient  to  prove  a  proper  presentment,  is  a 
question  that  could  not  arise  on  the  objection  to  its  admissibility. 

Circumstances  rendering  such  a  presentment  proper,  may  be  proven  aside  from 
the  protest,  if  such  proof  be  necessary. 

The  plaintiffs  in  this  case  proved  that,  since  the  suit  was  commenced  one  of 
the  attorneys  for  the  plaintiffs,  being  surprised  at  learning  that  a  defense 
would  be  set  up,  took  one  of  the  defendants  aside,  viz.,  Charles  Dickerson, 
and  had  a  conversation  with  him  in  reference  to  the  bill.   Witness  presented 
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TUBITBK. 


the  bill  to  Dickerson  and  asked  him  if  he  was  liable  upon  it  Dickerson  re- 
plied that  he  was  willing  to  stand  as  surety  upon  it.  Witness  told  him  he 
was  liable  or  not,  and  if  liable  he  wanted  to  know  it,  and  if  not,  he  wanted 
to  know  it.  Dickerson  then  gave  the  witness  a  detailed  history  of  the  bill, 
and  the  matters  oat  of  which  it  grew.  He  said  the  bill  was  signed  by  his 
son,  Hendricks  Dickerson  (now  deceased),  who  was  one  of  the  firm  of  Dick- 
er ton  y  Bethell  fr  Co.  (the  firm  name  in  which  the  bill  is  drawn),  thai  firm 
being  composed  of  said  Charles  Dickerson,  Hendricks  Dickerson,  Chester  Bethell, 
and  Frank  Bethell;  that  Chester  Bethell  and  Aaron  Shelby,  composing  the 
firm  of  Shelby  and  Bethell,  owed  mold  debt  to  Turner  and  Wilson,  the  plain- 
tiffs, and  this  bill  was  drawn  by  the  firm  of  Dickerson,  Bethell  %-  Co.,  and  in- 
dorsed by  Chester  Bethell,  to  secure  the  plaintiffs  the  old  debt  Witness  told 
Dickerson  that  if  the  bill  was  drawn  in  that  way,  he  was  liable  upon  it  Dick- 
erson admitted  he  was  liable  as  surety  for  Chester  Bethell;  that  it  was  Ches- 
ter's debt;  and  that  he,  Hendricks,  and  Frank  Bethell  were  sureties  in  the  bul 
for  Chester.  Witness  inquired  of  him  why  they  were  putting  in  a  defense  to 
the  action.  He  replied  that  the  debt  was  just,  but  there  was  a  settlement  to 
be  made  between  the  plaintiffs  and  Chester  Bethell.  Witness  then  called  bis 
attention  to  some  indorsements  of  credits  on  the  bill,  remarking  that  these 
showed  that  a  settlement  had  already  been  made.  Dickerson  said  be  knew 
nothing  about  that  settlement,  but  then  said  that  Chester  Bethell  wanted  to 
delay  the  case  until  he  conld  hear  from  his  old  partner,  Shelby,  who  had 
gone  to  Oregon,  and  who  was  a  good  deal  behind  with  him;  that  he  expected 
funds  from  him,  or  expected,  in  some  way,  to  throw  off  the  payment  of  this 
bill,  or  a  part  of  it,  on  to  Shelby,  from  whom  he  expected  to  hear  at  every 
mail. 
Held,  1 .  That  it  seems  that  accommodation  drawers,  who  unite  as  drawers  with 
the  person  for  whose  accommodation  they  draw,  are  entitled  to  notice  of  non- 
payment, if  they  had  reason  to  expect  their  principal  to  provide  funds  to 
meet  the  bill. 

2.  That  the  admission,  by  one  of  the  drawers,  of  liability  as  surety,  and  that 
the  debt  was  just,  was  sufficient  evidence  of  a  proper  presentment  and  no- 
tice of  non-payment. 

3.  The  bill,  being  in  evidence,  showed  the  drawers  to  be  joint  contractors;  and 
the  admissions  of  one  of  the  drawers  bound  his  co-contractors — they  stood,  in 
this  respect,  in  a  relation  similar  to  that  of  existing  partners. 

4.  That  an  order  that  the  sheriff  levy  the  execution  to  be  issued  upon  the 
judgment  in  this  case,  upon  the  property  of  Chester  Bethell,  and  exhaust  that, 
before  a  levy  should  be  made  upon  property  of  the  other  defendants,  upon 
the  ground  that  he  was  the  principal,  and  the  others  sureties,  was  erroneous, 
being  based  wholly  upon  the  admissions  of  one  of  the  other  defendants. 


Friday, 
May  27. 


APPEAL  from  the  Warrick  Circuit  Court 
Wordbn,  J. — Action  by  the  appellees,  as  holders,  against 
the  appellants,  as  drawers,  of  a  certain  bill  of  exchange, 
drawn  by  the  appellants  upon  James  Turner,  of  New  Or- 
leans, Louisiana,  in  favor  of  Chester  Bethell,  and  by  him 
indorsed  to  the  plaintiffs. 
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There  was  a  demurrer  to  the  complaint,  which  was  over-  May  Term, 
ruled,  and  exception  was  taken.     This  rating  is  assigned       1859. 
for  error,  but  as  no  objection  is  pointed  out  in  the  brief  of  Dickersox 
counsel,  we  shall  treat  the  complaint  as  good.    We  see  no     Turner. 
substantial  defect  in  it. 

Answer  in  denial,  and  trial  by  the  Court;  finding  for  the 
plaintiffs  and  judgment,  overruling  a  motion  for  a  new 
trial. 

The  plaintiffs,  on  the  trial,  introduced  the  bill  described, 
with  the  indorsement  thereon,  together  with  a  notarial  pro- 
test, by  which  it  appears  that  on  the  day  the  bill  became 
payable,  it  was  presented  to  the  book-keeper  of  the  drawee 
for  payment,  at  his  office  in  New  Orleans.  This  protest 
was  objected  to  as  inadmissible,  because  it  did  not  show  a 
presentment  to  the  drawee,  nor  show  any  reason  for  pre- 
senting it  to  his  book-keeper. 

We  are  of  opinion  that  the  protest  was  properly  admit- 
ted in  evidence,  as  it  was  presumptive  evidence  of  the  facts 
therein  stated,  to-wit,  a  presentment  of  the  bill  to  the  book- 
keeper of  the  drawee,  and  non-payment.  Turner  v.  Rogers, 
8  Ind.  R.  139. 

Whether  or  not  it  was  sufficient  to  prove  a  proper  pre- 
sentment, is  a  question  that  did  not  arise  on  the  objection 
to  its  admissibility.  Admissibility  is  one  thing,  sufficiency, 
another.  Without  undertaking  to  determine  whether  the 
protest  furnished  sufficient  evidence  of  the  dishonor  of  the 
bill,  or,  in  other  words,  whether  a  presentment  to  the  book- 
keeper of  a  drawee,  at  his  office,  is  prima  facie  sufficient, 
or  otherwise,  we  think  circumstances  rendering  such  pre- 
sentment proper,  may  be  proven,  aside  from  the  protest,  if 
snch  proof  be  necessary. 

The  plaintiffs  further  proved,  that  since  the  suit  was  com- 
menced, one  of  the  attorneys  for  the  plaintiffs,  being  sur- 
prised at  learning  that  a  defense  would  be  set  up,  took  one 
of  the  defendants  aside,  viz.,  Charles  Dickerson,  and  had  a 
conversation  with  him  in  reference  to  the  bill.  Witness 
presented  the  bill  to  Dickerson  and  asked  him  if  he  was 
liable  upon  it.  Dickerson  replied  that  he  was  willing  to 
stand  as  surety  upon  it  Witness  told  him  he  was  liable 
Voi*  XIL— 15 
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May  Term,   or  not,  and  if  liable  he  wanted  to  know  it,  and  if  not,  he 
13°9'      wanted  to  know  it.    Dickerson  then  gave  the  witness  a  de- 

DicKEMoir  tailed  history  of  the  bill,  and  the  matters  out  of  which  it 
Turner,  grew.  He  said  the  bill  was  signed  by  his  son,  Hendricks 
Dickerson  (now  deceased),  who  was  one  of  the  firm  of 
Dickerson,  Bethell  if  Co.,  (the  firm  name  in  which  the  bill 
was  drawn),  that  firm  being  composed  of  said  Charles 
Dickerson,  Hendricks  Dickerson,  Chester  Bethell,  and  Frank 
Bethell;  that  Chester  Bethell  and  Aaron  Shelby,  compos- 
ing the  firm  of  Shelby  and  Bethell,  owed  an  old  debt  to 
Turner  and  Wilson,  the  plaintiffs,  and  this  bill  was  drawn 
by  the  firm  of  Dickerson,  Bethell  if  Co*,  and  indorsed  by 
Chester  Bethell,  to  secure  the  plaintiffs  the  old  debt.  Wit- 
ness told  Dickerson  that  if  the  bill  was  drawn  in  that  way, 
he  was  liable  upon  it  Dickerson  admitted  he  was  liable 
as  surety  for  Chester  Bethell;  that  it  was  Chester's  debt, 
and  that  he,  Hendricks  Dickerson  and  Frank  Bethell  were 
sureties  in  the  bill  for  Chester.  Witness  inquired  of  him 
why  they  were  putting  in  a  defense  to  the  action.  He  re- 
plied that  the  debt  was  just,  but  there  was  a  settlement  to 
be  made  between  the  plaintiffs  and  Chester  BethelL  Wit- 
ness then  called  his  attention  to  some  indorsements  of 
credits  on  the  bill,  remarking  that  these  showed  that  a  set- 
tlement had  already  been  made.  Dickerson  said  he  knew 
nothing  about  that  settlement,  but  then  said  that  Chester 
Bethell  wanted  to  delay  the  case  until  he  could  hear  from 
his  old  partner,  Shelby,  who  had  gone  to  Oregon,  and  who 
was  a  good  deal  behind  with  him;  that  he  expected  funds 
from  him,  or  expected  in  some  way,  to  throw  off  the  pay- 
ment of  this  bill,  or  a  part  of  it,  on  to  Shelby,  from  whom 
he  expected  to  hear  at  every  mail. 

The  question  arises,  whether,  on  the  foregoing  evidence, 
the  plaintiffs  were  entitled  to  recover. 

It  is  insisted,  on  the  part  of  the  appellees,  that  the  evi- 
dence shows  a  want  of  funds  of  the  drawers  in  the  hands 
of  the  drawee,  and,  therefore,  there  was  no  need  of  any 
proof  of  dishonor  of  the  bill  and  notice  to  the  drawers.  It 
is  doubtful  whether  this  proposition  can  be  maintained  as 
against  accommodation  drawers,  as  were  the  defendants  in 
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this  case.     Cory  v.  Scott,  3  B.  and  Aid.  619.— Norton  v.   May  Term, 
Pickering,  8  B.  and  C.  610.— Chit  on  Bills,  438.    To  be      1859- 
sore  Chester  BetheU,  for  whose  accommodation  the  bill  was  Dickbmok 
drawn,  was  one  of  the  drawers;  but  if  the  other  drawers     Tuewbb. 
had  taken  tip  the  bill,  they  would  have  had  a  remedy 
against  him  for  the  amount  thus  paid.     A  case  similar  to 
the  present,  in  this  respect,  has  recently  been  determined  in 
Ohio.  Abiser  v.  Troowiger's  exWs,  7  Ohio  State  R.  281.   It 
was  there  held  that  accommodation  drawers,  who  unite  as 
drawers  with  the  person  for  whose  accommodation  they 
draw,  are  entitled  to  notice  of  non-payment  if  they  had 
reason  to  expect  their  principal  would  provide  funds  to 
meet  the  bill. 

But  however  this  may  be,  we  think  the  statement*  made 
by  Charles  Dickerson  are  sufficient  to  sustain  the  finding 
of  the  Court.  There  is  a  distinct  admission  of  liability, 
as  the  surety  of  Chester  BetheU,  that  the  debt  was  just; 
and  from  the  whole  tenor  of  the  conversation,  it  is  evident 
that  iHckerson  did  not  contemplate  any  objection  to  pay- 
ment, on  the  ground  that  the  bill  had  not  been  properly 
presented  to  the  drawee  for  payment,  and  the  defendants 
notified  of  the  non-payment. 

It  will  be  observed  that  the  evidence  does  not  show  that 
the  defendants  were  discharged  by  the  laches  of  the  holders 
of  the  bill.  Where  such  discharge  is  not  shown,  a  promise 
to  pay  the  bill  by  the  drawer  is  presumptive  evidence  of 
due  notice.     Edwards  on  Bills,  625. 

Here,  there  was  no  direct  promise  on  the  part  of  Dicker- 
son  to  pay  the  bill;  but  there  was  an  admission  of  liability, 
which  is  the  very  thing  inferred  from  the  promise.  "  The 
cases  go  to  this  point  only,  that  if,  after  the  dishonor  of 
the  bill,  the  drawer  distinctly  promises  to  pay,  that  is  evi- 
dence from  which  it  may  be  inferred  he  has  received  notice 
of  the  dishonor;  because  men  are  not  prone  to  make  admis- 
sions against  themselves;  and,  therefore,  when  the  drawer 
promises  to  pay,  it  is  to  be  presumed  he  does  so  because 
he  knows  the  acceptor  has  refused.  The  promise  is  not 
direct  evidence  of  the  fact;  but,  in  the  language  of  Mr. 
Justice  Bailey,  where  a  party  to  a  bill  or  note,  knowing  it 
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May  Term,   to  be  due,  and  knowing  that  he  was  entitled  to  have  it 
18™«      presented,  when  due,  to  the  acceptor  or  maker,  and  to  re- 

Dickbrso*  ceive  notice  of  its  dishonor,  promises  to  pay  it,  this  is  pre- 
Turheh.  sumptive  evidence  of  the  presentment  and  notice,  and  be 
is  bound  by  the  promise  so  made."  Id.  652.  And,  again, 
says  the  same  author,  p.  664,  u  Where  it  does  not  appear 
that  the  drawer  or  indorser  has  been  discharged  by  the 
laches  of  the  holder,  a  qualified  promise,  taken  in  connec- 
tion with  the  facts  and  circumstances,  has  been  held  in 
several  cases  presumptive  evidence  of  demand  and  notice. 
As  an  admission,  it  is  evidence  for  the  jury,  like  any  other 
conversation;  if  the  liability  of  the  drawer  or  indorser  be 
conceded  by  him,  the  concession  is  quite  as  good  evidence 
of  demand  and  notice  as  a  promise  to  pay;  for,  as  we  have 
said,  a  promise  to  pay  is  deemed  an  admission  of  liability; 
an  admission  that  the  bill  of  note  has  been  presented  in 
time,  and  that  due  notice  of  non-payment  has  been  given.'9 
This  is  the  ground  of  the  decision  in  Gibbon  v.  Coggon, 
2  Camp.  188.  There  the  drawer  of  a  bill  being  called  upon 
to  pay,  said  "  that  his  affairs  were,  at  that  moment,  deranged, 
but  that  he  would  be  glad  to  pay  it  as  soon  as  his  accounts 
with  his  agent  were  cleared."  Per  Lord  Ellenborough. 
"By  Colburn's  (the  drawer's)  promise  to  pay,  he  admits 
his  liability.  He  admits  the  existence  of  everything  which 
is  necessary  to  render  him  liable.  When  called  upon  for 
the  payment  of  the  bill,  he  ought  to  have  objected  that 
there  was  no  protest.  Instead  of  doing  that,  he  promises 
to  pay  it.  I  must,  therefore,  presume  that  he  had  due 
notice,  and  that  a  protest  was  regularly  drawn  up  by  a 
notary." 

With  this  view  of  the  law,  we  think  the  Court  below 
was  sustained  by  the  evidence  in  finding  that  the  bill  had 
been  dishonored  and 'due  notice  given. 

But  it  is  insisted  that,  as  the  admission  made  by  Dicker- 
son,  was  made  after  the  dissolution  of  the  partnership,  it 
could  not,  in  the  least,  affect  the  other  parties. 

This  is  a  question  upon  which  the  decisions  are  conflict- 
ing. Vide  Doughton  v.  TUlay,  4  Blackf.  433.  In  a  later 
case,  Kirk  v.  Hiatt,  2  Ind.  R.  322,  it  was  held,  an  admis- 
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sion  by  a  partner,  after  the  dissolution,  but  made  at  a  time   M*y  Term> 
of  the  payment  to  him  of  a  partnership  debt,  is  admissible       1859. 
against  the  other  partners.    This  is  upon  the  principle  that  Dickersoh 
there  is  an  agency  in  the  partner,  by  which  he  is  empow-     Ttbweb. 
ered  to  receive  and  receipt  for  partnership  debts. 

In  an  older  case,  Yandes  v.  Lefavour,  2  Blackf.  371,  it 
was  held  to  be  settled  on  American  authority,  "that  after 
the  dissolution  of  a  partnership,  one  partner  cannot  bind 
the  other  by  the  admission  of  a  debt." 

This  question,  however,  does  not  legitimately  arise  in 
the  case,  and,  therefore,  we  shall  not  pass  upon  it.  We 
leave  it  open,  because  the  conclusion  to  which  we  have 
come  would  be  the  same,  whatever  might  be  our  views  as 
to  the  effect  of  an  admission  by  a  partner  after  cjissolution. 
The  defendants  were  partners,  but  so  far  as  the  point 
under  consideration  is  concerned,  we  think  that  circum- 
stance is  wholly  immaterial.  The  parties  defendant  were 
joint  contractors,  and  had  a  joint  interest  in  the  subject  of 
the  suit.  Mr.  Oreenleaf  says:  "that  in  the  absence  of 
fraud,  if  the  parties  have  a  joint  interest  in  the  matter  in 
suit,  whether  as  plaintiffs  or  defendants,  an  admission  made 
by  one,  is,  in  general,  evidence  against  all.  They  stand,  in 
this  respect,  in  a  relation  similar  to  that  of  existing  part- 
ners." 1  GreenL  Ev.  174.  As  one  illustration  of  the  rule, 
a  case  is  cited  where  two  persons  were  bound  in  a  single 
bill,  and  the  admissions  of  one  held  good  against  both.  In 
a  note  to  the  section  cited,  the  author  says,  that  the  pro- 
priety, and  the  extent  of  the  application  of  the  rule,  have 
been  much  discussed,  and  sometimes  questioned,  but  it 
seems  now  to  be  clearly  established. 

The  leading  case  on  this  subject  is  that  of  Whitcomb  v. 
WliUinffj  2  Doug.  662,  which  was  an  action  against  one  of 
several  joint  and  several  makers  of  a  promissory  note,  and 
it  was  held  that  proof  of  payment  by  one  of  the  others,  of 
interest  on  the  note  and  part  of  the  principal,  took  the  case 
out  of  the  statute  of  limitations  as  against  the  defendant 
who  was  sued:  Lord  Mansfield  said:  "Payment  by  one 
is  payment  for  all,  the  one  acting  virtually  for  all  the  rest; 
and  in  the  same  manner  an  admission  by  one  is  an  admis- 
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May  Term,   8j0n  by  all,  and  the  law  raises  the  promise  to  pay  when  the 
,1859.      debt  is  admitted  to  be  due." 

Dicuuo*  The  doctrine  of  Whitcomb  v.  Whiting,  so  far  as  it  holds 
TuivzB.  an  admission  by  one  to  be  sufficient  to  take  a  case  out  of 
the  statute  of  limitations,  has  been  controverted  in  this 
country,  and  it  has  been  overruled  by  the  Supreme  Court 
of  the  United  States,  by  the  Court  of  Appeals  of  New 
York,  and  the  Supreme  Court  of  this  state,  at  an  early  day. 
Vide  Bell  v.  Morrison,  1  Pet.  361;  Van  Keuren  v.  Par- 
melee,  2  Corns.  523;  Yandes  v.  Lefavour,2  Blackf.  371: 
Kirk  v.  Matt,  supra. 

The  modern  and  more  correct  doctrine  is,  that  it  is  the 
new  promise  as  such,  supported  by  the  original  considera- 
tion, that  takes  a  case  out  of  the  statute,  and  not  the  new 
promise,  viewed  merely  as  an  admission  of  the  debt.  The 
case  of  Bell  v.  Morrison,  supra,  is  decided  upon  the  ground 
that  the  new  promise  or  acknowledgment  is  not  a  mere 
continuation  of  the  original  promise,  "but  a  new  contract, 
springing  out  of,  and  supported  by,  the  original  considera- 
tion." Such  new  contract,  neither  a  joint  contractor,  nor 
a  partner,  after  the  dissolution,  has  power  to  make  so  as  to 
bind  his  co-contractor  or  co-partner. 

We  do  not,  however,  find  much  controversy  in  reference 
to  the  other  branch  of  the  decision  in  Whitcomb  v.  Whiting, 
supra,  that  is  to  say  that  the  admission  of  one  is  an  admis- 
sion by  all.  In  Bell  v.  Morrison,  it  seems  to  be  taken  for 
granted  by  the  Court,  that  if  the  bare  admission,  without 
a  new  agreement  either  express  or  implied,  to  pay  the  debt, 
would  take  a  case  out  of  the  statute,  such  admission  made 
by  one,  would  be  good  as  to  all. 

The  proposition  cited  from  Greenleaf,  has  been  recog- 
nized and  acted  upon  in  this  Court.  Parker  v.  The  State, 
8  Blackf.  292.  Parker  and  his  sureties  were  sued  on  his 
official  bond  as  a  justice  of  the  peace.  Parker's  letters 
showing  a  breach  of  the  bond,  were  offered  in  evidence. 
The  Court  say:  u  It  is  objected  that  Parker's  letters  are  not 
evidence  against  the  sureties;  but  we  think  they  were. 
The  obligors  were  all  jointly  interested  as  to  the  facts  ad- 
mitted in  the  letters,  and  the  admission  of  those  facts,  by 


OF  THE  STATE  OF  INDIANA.  231 

anyone  of  the  obligors, was,  therefore, admissible  evidence  May  Term, 
against  them   all."     Fide,  also,  Chapel  v.  Washburn,  11       1869. 
Ind.  R.  393.  Dickebsox 

In  Bridge  v.  Gray,  14  Pick.  56,  it  was  said  that,  "  It  Tcrker. 
must  be  considered  as  a  general  rule,  that  upon  each  joint 
contract  the  admissions  of  a  joint  debtor,  as  to  the  exist- 
ence, payment,  and  settlement  of  the  joint  debt,  are  admis- 
sible to  bind  the  joint  debtor,  and  to  many  purposes  the 
character  of  joint  debtors,  when  once  established,  must  be 
deemed  to  continue  until  the  debt  is  paid,  or  by  some  other 
means  legally  canceled,  barred,  or  discharged." 

The  reasoning  of  Bronson,  J.,  in  VanKeuren  v.  Parme^ 
lee,  supra,  strongly  militates  against  this  doctrine;  but  we 
think  it  safer  to  adhere  to  it,  as  it  seems  to  be  thoroughly 
established,  than  to  unsettle  the  rule. 

Applying  the  principle  to  the  case  at  bar,  it  seems  to  us 
that  the  admissions  of  Charles  Dickerson  must  be  good  as 
against  all  the  defendants.  The  production  of  the  bill  in 
evidence  made  out  a  case  of  joint  contract.  There  was  no 
controversy  as  to  the  making  of  the  bill  by  the  defendants. 
The  admissions  were  not  of  facts  necessary  to  be  proven, 
in  order  to  show  a  joint  contract.  The  admissions  of  one, 
that  they  were  joint  contractors,  could  not  be  received  as 
against  the  others ;  because,  until  the  joint  contract  is  proven 
by  competent  testimony,  there  is  no  ground  laid  for  the  ad- 
mission at  all,  as  against  the  other  parties.  But  here  the 
joint  contract  was  shown  by  the  bill  itself,  and  this  author- 
ized the  admission  of  one  of  the  parties,  in  reference  to  it, 
to  be  given  in  evidence  against  his  co-contractor. 

The  admission  of  Dickerson,  that  he  was  liable  on  the 
bill,  is  equivalent  to  an  admission  that  the  bill  had  been 
dishonored,  and  that  due  notice  had  been  given.  Now  we 
cannot  see  how  he  could  have  been  liable  unless  the  rest  of 
the  defendants  were.  If  the  defendants  are  to  be  viewed 
as  partners,  notice  to  one  was  notice  to  all  If  notice  to 
one  is  not  notice  to  all,  then  notice  must  be  given  to  all,  in 
order  to  hold  any  liable.  The  State  Bank  v.  Slaughter,  7 
Blackf.  133.  If  he  was  liable,  according  to  his  admissions, 
they  all  were.     The  facts  that  would  make  him  liable 
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May  Term,   would  make  them  all  liable,  so  far  as  protest  and  notice 
1859.      are  concerned. 


Dicnxso*       On  the  whole,  we  think  the  Court  did  not  err  in  ovemil- 


T. 


Tdrhbk.     ing  the  motion  for  a  new  trial. 

After  the  rendition  of  judgment  for  the  plaintiffs,  the 
Court,  upon  the  testimony  adduced  upon  the  trial,  made 
an  order  that  the  sheriff  levy  the  execution  to  be  issued 
upon  the  judgment,  upon  the  property  of  Chester  BetheU, 
and  exhaust  his  property,  before  a  levy  should  be  made 
upon  the  property  of  the  other  defendants,  upon  the 
ground  that  said  Chester  was  principal,  and  the  other  de* 
fendants  sureties.     To  this  order,  Chester  excepted. 

We  think  this  order  was  wrong.  There  was  nothing 
before  the  Court  to  show  that  the  other  defendants  were 
sureties  merely  for  Chester,  and  that  he  was  the  principal 
debtor,  except  the  admission  of  Charles  Dickerson,  and 
that  admission  is  not  competent,  as  between  themselves, 
to  prove  that  fact.  An  admission  .by  Chester,  that  he  was 
principal  and  the  others  sureties,  would  probably  be  suffi- 
cient; but  the  statement  of  Dicker  son  to  that  effect,  could 
not  be  received  for  that  purpose,  as  it  would  be  permitting 
a  man,  by  his  own  statement,  to  make  out  a  case  in  his 
own  favor,  or,  in  other  words,  to  manufacture  testimony 
for  himself. 

This  order,  although  wrong,  does  not  at  all  affect  the 
proceedings  of  the  plaintiffs.  2  R.  8.  p.  186,  §  674.  But 
as  the  order  is  assigned  for  error  by  said  Chester,  it  will 
have  to  be  set  aside. 

Per  Curiam. — The  judgment  is  affirmed  with  3  per  cent, 
damages  and  costs;  and  the  order  of  the  Court,  directing 
the  execution  to  be  levied  first  on  the  property  of  Chester 
Bethell,  as  principal,  is  set  aside. 

C.  Baker,  for  the  appellants  (1). 

A.  L.  Robinson  and  H.  Q.  Wheeler,  for  the  appellees  (2). 

(I)  Mr.  Baker,  for  the  appellants,  argued  as  follows: 
The  judgment  is  not  sustained  by  the  evidence  for  two  reasons,  to-wit: 
1.  There  was  no  attempt  made  to  prove  notice  to  the  defendants  or  to  cither 
of  them,  of  the  protest  of  the  bill. 
S.  There  was  no  evidence  of  a  want  of  effects  in  the  hands  of  the  drawee. 
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It  is  alleged  in  the  complaint  and  appears  from  the  evidence,  that  the  firm  of 
Dickerson,  BetheU  fr  Co.  was  composed  of  Charles  Dickerson,  Hendricks  Dicker- 
ton,  Chester  Bethdl,  and  Frank  BetheJlf  and  that  Hendricks  Dickerson  died  in 
September,  1855,  long  prior  to  the  commencement  of  this  action,  and  by  his 
death  the  firm  was  dissolved. 

As  there  was  no  attempt  made  to  prove  notice  to  the  defendants,  of  the  dis- 
honor of  the  hill,  there  could  be  no  recovery  under  the  first  paragraph  of  the 
complaint  Let  ns  inquire  whether  there  was  any  evidence  to  justify  a  recov- 
ery against  all  or  any  of  the  defendants  under  the  second  paragraph  of  the 
complaint,  and  in  prosecuting  this  inquiry  we  will  endeavor  to  establish  three 
propositions,  to- wit: 

1.  That  there  is  no  evidence  of  a  want  of  effects  in  the  hands  of  the  drawee 
of  the  bill,  sufficient  to  justify  a  judgment  against  any  of  the  defendants. 

2.  That  if  the  above  proposition  is  not  established  to  the  satisfaction  of  the 
Court,  still  the  evidence  did  not  justify  a  verdict  against  the  defendants,  Ches- 
ter BetheU  and  Frank  Bethdl,  because  there  is  not  a  particle  of  evidence  tending 
to  show  that  the  drawers  of  the  bill  had  no  effects  in  the  hands  of  the  drawee, 
except  the  declarations  of  Charles  Dickerson,  and  these  were  not  binding  on  the 
other  defendants,  because  they  were  made,  as  the  record  shows,  long  after  the 
dissolution  of  the  firm  of  Dickerson,  BetheU  fr  Co.,  by  the  death  of  Hendricks 
Dickerson,  am  before  stated. 

3.  The  order  requiring  Chester  BetheWs  property  to  be  exhausted  before  the 
property  of  the  other  defendants  should  be  levied  upon,  on  the  ground  that  he 
was  the  principal  debtor,  was  made  without  any  evidence  except  the  admissions 
or  declarations  of  Charles  Dickerson. 

We  insist  then,  in  the  first  place,  that  there  was  no  evidence  of  a  want  of 
effects  of  the  drawers  in  the  hands  of  the  drawee,  sufficient  to  warrant  a  judg- 
ment against  cither  of  the  defendants.  To  excuse  the  want  of  notice  of  the 
dishonor  of  the  bill,  it  was  necessary  for  the  plaintiffs  to  show  an  entire  want  of 
effects  in  the  hands  of  the  drawee,  continually,  from  the  time  of  the  drawing  of 
the  bill  until  the  time  it  fell  due,  and  this  under  such  circumstances  as  to  es- 
tablish that  the  drawers  had  no  right  to  expect  that  the  drawee  or  any  other 
person  would  pay  the  bill.  Chit,  on  Bills,  345.  It  is  a  presumption  of  law 
that  the  drawers  have  been  damaged  by  want  of  notice,  and  almost  the  only 
allowed  proof  of  the  negative  is  such  a  total  want  of  effects  as  is  above  stated. 
Id.  435.  Whenever,  says  the  same  author  (p.  438),  a  party  to  a  bill  is  entitled 
to  his  remedy  over  against  another  party,  cither  on  the  bill  or  otherwise,  as  he 
may  be  prejudiced  by  the  delay  in  giving  him  notice  of  the  dishonor,  he  is 
entitled  to  due  notice  thereof.  Applying  these  principles  to  the  evidence  in 
this  case,  let  us  inquire  whether  the  testimony  even  tends  to  show  such  a  want 
of  effects.    The  only  evidence  introduced  by  the  plaintiff  was — 

I .  The  bill  and  its  indorsement  and  a  memorandum  of  a  credit  on  the  back  of 
it  2.  The  protest  of  the  bill.  8.  The  testimony  of  Andrew  L.  Robinson,  Esq., 
one  of  the  plaintiffs'  attorneys,  as  to  certain  admissions  or  declarations  made 
to  him  by  Charles  Dickerson,  one  of  the  defendants,  immediately  before  the 
trial. 

The  bill,  on  its  face,  waived  acceptance,  and  this  is  relied  on  as  a  circum- 
stance to  prove  a  want  of  effects.  The  waiver  of  acceptance  amounts  to  noth- 
ing, as  without  this  waiver  it  was  not  incumbent  on  the  holder  to  present  the 
bill  for  acceptance,  it  being  payable  at  a  fixed  time  (eleven  months)  after  date. 
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Chit.  011  Bills,  279.  But  if  this  waiver  did  tend  to  proTe  a  want  of  effects  at 
any  time,  it  was  only  at  the  time  of  the  drawing  of  the  bill;  it  did  not  surely 
tend  to  prove  that  the  drawee  was  not  placed  in  funds  to  meet  the  bill  during 
the  eleven  months  between  its  date  and  its  maturity. 

The  waiver  of  acceptance,  then,  does  not  prove  a  want  of  effects  in  the 
hands  of  the  drawee.  The  protest  does  not,  of  course,  show  a  want  of  effects 
such  as  would  justify  an  omission  of  notice,  for  if  it  did,  mere  would  be  no 
necessity  of  proving  notice  of  protest  in  any  case,  as  the  protest  would  estab- 
lish a  want  of  effects,  and  this  want  of  effects  would  excuse  the  omission  to 
give  notice  of  the  dishonor.  It  will  not  be  pretended  that  the  bill  and  its  in- 
dorsements  show  a  want  of  effects,  and  this  brings  us  to  the  only  other  evidence 
in  the  case,  vis.,  Major  Robinson's  testimony  as  to  the  admissions  of  Ckorln 
Dickerson,  one  of  the  defendants.  Now,  on  the  supposition  that  these  admis- 
sions were  binding  on  the  other  defendants,  we  insist  that  they  do  not  show 
such  a  want  of  effects  as  would  justify  an  omission  to  notify  the  drawers  of 
the  bill  of  its  dishonor.  These  admissions  only  show  that  the  bill  was  drawn 
by  Dickerson,  Betheil  fr  Co,,  for  the  accommodation  of  the  firm  of  Shelby  and 
Betheil,  to  pay  a  debt,  which  the  last-named  firm  owed  the  plaintiffs,  and  that 
Chester  Betheil,  the  payee  and  indorser  of  the  bill,  was  a  member  of  both  firms, 
and  indorsed  the  bill  to  the  plaintiffs,  one  of  the  plaintiffs  being  the  drawee. 
Now  these  very  admissions  show  that  the  bill  was  drawn  for  the  accommoda- 
tion of  Shelby  and  Betheil,  and  that  the  drawers  had  a  right  to  expect  that  they, 
Shelby  and  Betheil,  would  provide  for  it,  and  as  it  was  given  for  the  debt  of 
Shelby  and  Betheil,  the  drawers  would  have  their  remedy  over  against  that  firm, 
and  were,  therefore,  entitled  to  notice.  The  plaintiffs  appear  to  give  considera- 
ble weight  to  the  circumstance  that  the  bill  was  drawn  on  James  Turner,  taken 
in  connection  with  Dickerson' s  admission  that  it  was  given  to  pay  a  debt  due  to 
himself  and  his  partner  Wilson;  but  how  this  could  negative  the  idea  that  the 
drawee  was  placed  in  funds  to  meet  the  bill  during  the  eleven  months  that  inter- 
vened between  its  date  and  maturity,  I  am  at  a  loss  to  conjecture.  I  think 
then  I  am  warranted  in  saying  that  the  evidence  not  only  does  not  prove,  but 
does  not  tend  to  prove  such  a  want  of  effects  as  would  excuse  the  want  of  no- 
tice. 

But  if  I  am  mistaken  in  this,  still  the  judgment  against  Chester  BethtU  and 
Frank  Betheil  is  erroneous,  because  the  admissions  of  Charles  Dickerson,  upon 
which  it  was  based,  were  made  after  the  dissolution  of  the  firm  of  Dickers/*, 
Betheil  4r  Co.,  and  were,  therefore,  not  binding  on  the  other  defendants.  It  is 
a  well  settled  principle  of  law,  that  after  the  dissolution  of  a  partnership,  one 
partner  cannot,  by  declarations  or  acknowledgments,  bind  his  co-partners,  but 
that  his  power  to  bind,  either  by  his  acts  or  his  declarations,  wholly  ceases  with 
the  dissolution.  Yandes  v.  Lefavour,  2  Blackf.  371.— Kirk  v.  Watt,  2  lad.  B. 
824,  325. — Chase  v.  Kendall,  6  id.  806.  The  only  evidence  in  the  case,  except 
the  bill  itself,  and  the  protest  thereof,  consists  of  the  declarations  of  Chada 
Dickerson,  and  these  declarations  were  not  only  made  after  the  dissolution,  as 
before  stated,  but  were  clearly  made  in  relation  to  a  transaction  with  reference 
to  which  Dickerson  was  in  no  sense  the  agent  of  the  other  members  of  the  firm. 
The  statements  in  Mr.  Robinson's  testimony  in  relation  to  Dickerson'$  refusing 
to  attend  Court  after  being  subpoenaed,  and  in  relation  to  BetheWs  avoiding  the 
service  of  the  subpoena,  might  have  afforded  a  good  ground  for  an  application 
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for  a  continuance,  or  for  an  attachment  against  the  supposed  delinquents,  bat 
finely  conld  not  justify  a  judgment  against  them  without  evidence. 

Tbe  Court  not  only  rendered  judgment,  but  ordered  that  Chester  BetheWs 
property  should  be  exhausted  before  the  property  of  the  other  defendants  should 
be  levied  upon,  and  this  order,  as  well  as  the  judgment,  has  no  other  basis  than 
the  declarations  of  Dickerson  himself. 

We  think  we  have  demonstrated,  first,  that  there  could  he  no  recovery  under 
tbe  first  paragraph  of  the  complaint,  because  there  was  no  attempt  to  prove 
notice  of  the  dishonor  of  the  bill;  secondly,  that  there  could  be  no  recovery 
under  the  second  paragraph  of  the  complaint,  because  there  was  no  evidence 
proving,  or  tending  to  prove,  that  the  bill  was  drawn  for  the  accommodation 
of  the  drawers,  and  that  they,  continuously,  from  the  time  of  the  drawing  of 
the  bill  until  it  became  due  and  payable,  had  no  effects,  whatever,  in  the  hands 
of  the  drawee. 


May  Term, 
1859. 

DlCKBBSOH 

V. 
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(2)  The  following  was  the  argument  of  Mr.  Robinson,  for  the  appellees : 
It  is  difficult  to  ascertain,  by  the  brief  of  appellants,  how  many  of  the  assign- 
ments of  error  are  relied  upon.    That  there  may  be  no  omission,  I  will  take 
up  each  assignment  separately. 

1.  In  overruling  the  demurrers  to  the  plaintiffs'  complaint. 

The  demurrers  to  separate  parts  of  the  complaint,  calling  them  the  first  and 
second  paragraphs  (and  they  are  so  designated  by  the  clerk,  in  making  up  the 
record),  are  not  well  taken,  for  the  reason  that  only  one  cause  of  action  is  set 
out  See  2  B.  3.  p.  38.  "When  the  complaint  contains  more  than  one  cause 
of  action,  each  shall  be  distinctly  stated  in  a  separate  paragraph,  and  num- 
bered." That  part  of  the  complaint  designated  by  die  clerk  as  the  second 
paragraph,  is  the  amendment  made  by  Turner  and  Wilton,  by  leave  of  the 
Court,  showing  why  notice  of  the  non-payment  of  this  bill  of  exchange  had 
not  been  given  to  the  drawer. 

The  complaint,  before  the  amendment  was  made,  was  clearly  sufficient,  for 
it  contains  all  the  material  allegations  necessary  in  suits  against  the  drawers  of 
bilk  of  exchange. 

2.  In  admitting  the  certificate  of  protest  in  evidence. 

There  was  no  error  in  this.  See  2  R.  8.  p.  91,  4  281 ;  Turner  v.  Rogers,  8 
Ind.  R.  139.  Our  code  authorizes  tbe  protest  of  bills  of  exchange  for  non- 
payment, and  when  protested,  the  holder  is  entitled  to  5  per  cent,  damages  upon 
bills  of  this  sort.  1  R.  8.  p.  379,  4  7.  Without  a  protest,  the  drawers  would 
have  been  liable  to  the  holder  for  principal  and  interest  due  upon  the  bill, 
merely  upon  a  notice  of  non-payment,  or  even  without  a  notice,  if  the  facts 
(ss  m  this  case)  were  such  as  to  render  a  notice  of  non-payment  wholly  unne- 


"  Certificates  of  protest  shall  be  received  as  presumptive  evidence  of  the 
official  character  of  such  instrument  and  of  the  facts  therein  set  forth." 

A  personal  presentment  for  payment  of  a  bill,  is  not  necessary.  A  present- 
ment at  the  place  of  business  of  the  drawee  is  sufficient.  Story  on  Bills,  44 
350, 351.  See,  also,  Sharpe  v.  Drew,  9  Ind.  R.  281.  In  this  case,  "the  bill 
was  presented  to  the  book-keeper  of  James  Turner,  the  drawee,  at  his  office,  in 
this  city  (New  Orleans)." 

3.  In  finding  for  the  plaintiffs  on  the  evidence  set  out  in  the  record,  and  in 
refusing  the  appellants  a  new  trial. 
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The  admissions  of  Charles  Dickerson,  one  of  the  appellants,  mat  they  were 
liable  upon  this  instrument,  settles  the  whole  case.  These  admissions,  made 
deliberately,  and  with  full  explanations,  show,  not  only  the  liability  of  Dicker- 
son  himself,  bnt  also  the  liability  of  all  the  defendants.  They  became  liable 
by  drawing;  this  bill  by  the  name,  style,  and  firm  of  Dickerson,  Bethell  #■  Co., 
which,  at  that  date,  was  composed  of  four  partners,  Charles  Dickers**,  Cheskr 
Bethell,  Frank  BetheU,  and  Hendricks  Dickerson,  the  last-named  having  died  be- 
fore the  commencement  of  this  suit. 

Hendricks  Dickerson  drew  the  bill.  It  was  given  to  pay  an  old  debt  which 
Chester  Bethell  owed  Turner  and  Wilson,  sad  Charles  Dickerson  expressly  admit* 
his  liability;  so  that  here  is  a  liability  fixed  upon  two  of  the  parties  to  this  bill 
beyond  question.  The  credits  on  the  back  of  the  bill  strongly  corroborate 
the  statement  made  by  Dickerson. 

It  is  said  "  there  was  no  evidence  of  a  want  of  effects  in  the  hands  of  the 
drawee  of  the  bill,  sufficient  to  justify  a  judgment  against  any  of  the  defend- 
ants, and  that  the  waiver  of  acceptance  does  not  prove  a  want  of  effects  in  the 
hands  of  the  drawee."  The  waiver  of  acceptance  does  prove  that  the  drawers, 
D.,  B.  4r  Co.,  had  no  effects  in  the  hands  of  drawee  at  that  rime;  but  all 
the  facts  together — this  waiver  of  acceptance,  with  the  met  that  the  bill  wsj 
given  in  liquidation  of  an  old  debt  due  from  one  of  the  drawers  ( Chester  Be- 
thell), to  Turner  and  Wilson,  the  bill  being  drawn  upon  James  Turner,  one  of 
the  firm  to  whom  this  old  debt  was  due,  with  the  admissions  of  Charles  Dick- 
erson that  he  was  liable  as  surety — make  a  pretty  strong  case.  All  these 
tacts,  taken  together,  prove  that  Turner  not  only  had  none  of  the  money  of 
Dickerson,  Bethell  fr  Co.,  but  that  Chester  Bethell,  one  of  the  firm,  was  indebted 
to  Turner  and  Wilson,  and  could  not  pay  them,  and  he  procured  his  three  part- 
ners (the  other  defendants)  to  become  his  sureties  for  that  debt,  upon  paper 
which  had  eleven  months  to  run.  They  saw  fit  to  put  the  debt  in  the  form  of 
a  bill  of  exchange,  such  as  is  set  out  in  the  complaint.  At  the  expiration  of 
the  eleven  months,  he  rails  to  pay,  and  on  being  sued  for  the  money,  times 
being  hard  and  cash  difficult  to  raise,  he  concludes  to  take  further  time,  and  so 
gets  up  a  few  points  and  brings  the  case  to  this  Court,  with  the  chances  of  two 
years  delay,  before  judgment  will  be  affirmed. 

Upon  the  supposition  that  Dickerson,  Bethell  fr  Co.  had  effects  in  the  hands 
of  James  Turner  (the  drawee},  they  have  done  what  no  other  men  of  common 
sense  ever  did,  and  what  none  but  crazy  men  would  do.  Let  us  put  the  cose 
in  a  few  brief  words  just  as  it  appears  on  this  record.  James  Turner  has 
1,497  dollars,  39  cents  in  his  hands  belonging  to  Dickerson,  Bethell  fr  Co.  They 
draw  a  bill  of  exchange  for  mat  amount  upon  Turner',  and  waive  acceptance 
of  the  bill,  and  then  immediately  indorse  it  over,  by  Chester  Bethell,  one  of  their 
firm,  and  deliver  it  to  the  drawee  himself,  so  that  they  are  left  without  a  shadow 
of  evidence  to  prove  that  Turner  is  their  debtor  for  a  dollar.  And  this  story 
is  gravely  told  to  the  Supreme  Court  with  the  expectation  of  full  credence. 

But  it  is  said  that  the  firm  of  Dickerson,  Bethell  fr  Co.  was  dissolved  by  die 
death  of  Hendricks  Dickerson,  and  that  the  admissions  of  Charles  Dickens* 
having  been  made  after  6uch  dissolution,  the  other  parties  are  not  bound  by 
them,  and  appellants  have  cited  several  authorities.  A  brief  reference  to  them 
may  not  be  amiss.  The  case  of  Yandes  v.  Lefavour,  2  Blackf.  371,  decides 
that  after  the  dissolution  of  a  partnership,  one  partner  cannot  bind  another  by 
admissions  which  have  the  effect  of  a  new  contract,  nor  can  a  partner,  under 
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such  circumstances,  by  his  admission  or  promise,  revive  a  debt  already  barred 
by  the  statute  of  limitations. 

The  case  of  Kirk  v.  Hiatt,  2  Ind.  B.  322,  decides  the  same  principle.  The 
case  of  Chase  v.  Kendall,  6  id.  806,  decides,  that  after  the  dissolution  of  a  part- 
nership, the  firm  is  not  bound  by  the  new  contracts  of  a  partner.  But  none  of 
those  cases  are  similar  to  the  one  under  consideration.  Charies  Dickerwn  did 
not  attempt  to  make  a  new  contract,  nor  to  revive  a  debt  which  had  been 
barred  by  the  statute  of  limitations. 

His  admissions  were  made  in  reference  to  facts  which  had  transpired  during 
the  partnership.  8  Kent's  Comm.  51.  In  discussing  this  subject  Mr.  Kent 
says:  "But  there  is  a  distinction  between  an  acknowledgment  which  goes  to 
create  a  new  contract,  and  the  declarations  of  a  partner  made  after  the  dissolu- 
tion of  the  partnership,  concerning  facts  which  transpired  previous  to  that  event, 
and  declarations  of  that  character  are  held  to  be  admissible." 

This  authority  and  reasoning  are  directly  in  point,  and  are  sufficiently  con- 
clusive. There  can  be  no  doubt  that  these  admissions  made  by  Charles  Dick- 
erxm,  of  these  facts  set  out  in  the  record,  and  of  his  liability  to  pay  this  bill  of 
exchange,  are  conclusive  against  bis  partners. 

These  admissions,  thus  deliberately  made,  giving  all  the  dates  and  circum- 
stances touching  the  transaction,  prove,  also,  that  the  bill  of  exchange  was 
duly  presented  for  payment,  and  was  protested  for  non-payment.  Story  on 
Bills,  f  820,  and  note — also  $  873,  and  note  8,  which  recognizes  the  doctrine 
that  a  promise  of  payment  is  an  admission  that  the  bill  had  been  duly  presented 
for  payment,  protested  for  non-payment,  and  notice  of  dishonor  given  to  the 
drawers.  There  is  no  difference  in  principle  nor  in  legal  effect,  between  an  ad- 
mission of  liability  and  a  promise  of  payment. 

Permit  me  to  refer  to  some  peculiar  circumstances.  Here  are  plaintiffs  en- 
deavoring to  bring  the  defendants,  Dickerwn  and  Bethell,  before  the  Court  to 
make  mem  witnesses  in  their  own  cause,  and  they  refusing  to  attend,  one  hav- 
ing been  actually  served  with  a  subpoena,  and  the  other  running  off  to  Kentucky 
to  avoid  the  process  of  the  Court. 

These  facts  rendered  it  necessary  to  make  a  witness  of  Mr.  Robinwn. 

These  facts,  say  counsel,  might  have  been  the  basis  of  a  motion  for  an  at- 
tachment for  a  contempt,  or  for  a  continuance;  they  might  also  have  been 
made  the  basis  of  a  motion  for  striking  ont  the  answers  of  those  parties  and 
rendering  a  judgment  against  them  by  default.  2  B.  S.  p.  96,  $  299.  And 
they  are  now  in  no  worse  condition  than  they  would  have  been  if  their  answers 
had  been  struck  out,  and  a  default  taken  for  that  cause. 

The  order  of  the  Court  that  Chester  Bethell9 s  property  should  be  exhausted 
before  a  levy  could  be  made  upon  the  property  of  the  other  defendants,  was 
made  upon  the  statute.  2  B.  8.  p.  186,  SS  674,  675.  It  is  possible  the  Circuit 
Court  may  have  committed  an  error  in  making  this  order.  The  same  testi- 
mony which  proves  the  plaintiffs'  case,  proves  that  Chester  Bethell  is  the  princi- 
pal and  the  other  parties  are  his  sureties.  If  that  be  the  relation  of  the  parties, 
the  order  is  just  and  equitable,  and  this  Court  will  presume  that  it  was  made 
in  the  proper  manner,  and  upon  the  application  of  the  proper  parties,  if  the 
record  is  silent  upon  those  points. 

But  that  order  may  be  set  aside  without  affecting  the  judgment.  Indeed,  it 
is  expressly  provided  in  S  675  above  referred  to,  that  those  proceedings  shall 
in  no  wise  affect  the  interest  of  the  plaintiff. 
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May  Tens,       In  conclusion,  permit  me  to  refer  to  the  mlet  which  control  this  Court  in 
1859*       reviewing  cause*  upon  the  weight  of  evidence. 

— All  the  evidence  in  thi  case  wu  adduced  by  the  appellees.    The  appellants 

Haromicxt   offered  none  whatever. 

Coxstock.  In  Cham  v.  Kendall,  $uprat  this  Court  holds  that  "every  reasonable  intend- 
ment in  favor  of  the  verdict  is  to  be  indulged,"  &c  In  Kile  v.  Chapim,  9  Ind. 
B.  150,  this  Court  say,  that  "  the  finding  of  an  inferior  Court  is  not  to  be  dis- 
turbed unless  it  is  palpably  wrong." 

The  verdict  and  judgment  in  this  case  being  palpably  right,  the  appellees 
not  only  ask  that  it  be  affirmed,  but  that  damages  be  assessed  pretty  liberally 
in  their  favor. 


Hendricks  and  Another  v.  Comstock. 

In  an  action  instituted  in  this  state,  upon  a  judgment  rendered  in  another 
state,  a  pica  of  the  statute  of  limitations  of  the  latter  state  will  not,  as  a 
general  rule,  be  sustained. 

There  may  be  a  distinction  between  a  statute  limiting  the  time  within  which 
an  action  may  be  brought,  and  one  simply  raising  a  presumption  of  pay- 
ment by  lapse  of  time ;  but  a  defense  based  upon  either  relates  to  the  rem- 
edy, and  not  to  the  merits,  and  is  governed  by  the  lex  Jbri. 

Friday,  APPEAL  from  the  St.  Joseph  Court  of  Common  Pleas. 

Davison,  J. — The  appellee,  who  was  the  plaintiff,  sued 
Hendricks  and  Cottrell,  administrators  of  Alexis  Coquil- 
lard,  upon  a  judgment  against  their  intestate,  rendered 
on  the  15th  of  October,  1842,  by  a  Court  of  record,  held 
within  and  for  the  county  of  Berrien,  and  state  of  Michi- 
gan. 

The  defendants'  answer  contains  seven  paragraphs.  The 
first  is  a  general  denial  By  the  sixth,  it  is  averred  that 
the  judgment  sued  on  was  rendered  in  Michigan,  more 
than  ten  years  before  the  commencement  of  this  suit;  and 
that,  by  §  24  of  ch.  140  of  the  Revised  Statutes  of  that 
state,  approved  May  18, 1846,  the  same  is  presumed  to  be 
paid  and  satisfied.  The  section  to  which  the  defense  re- 
fers, is  therein  set  forth,  and  is  as  follows: 

"Every  judgment  and  decree  in  any  Court  of  record  of 
the  United  States,  or  of  this  or  any  other  state,  shall  be 
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presumed  to  be  paid  and  satisfied  at  the  expiration  of  ten  M*y  Tenn» 
years  after  the  judgment  or  decree  was  entered."  1809. 

The  seventh  paragraph  alleges  payment  by  the  intestate  Hwtobicks 
in  his  lifetime.  The  other  paragraphs  make  no  point  in  Combtock. 
the  case,  and  will  not,  therefore,  be  further  noticed. 

To  the  sixth  paragraph  a  demurrer  was  sustained ;  but 
to  the  seventh,  the  plaintiff  replied  by  a  general  denial. 

Issues  of  fact  were  submitted  to  a  jury.     There  was  a    - 
verdict  for  the  plaintiff    New  trial  refused,  and  judgment. 

Upon  the  trial,  the  plaintiff  produced  and  gave  in  evi- 
dence an  authenticated  transcript  of  the  record  of  the 
judgment  in  suit,  and  rested.  And  thereupon  the  defend- 
ants offered  in  evidence  a  printed  statute-book,  purporting 
to  be  printed  under  the  authority  of  the  state  of  Michigan, 
and  containing  the  section  referred  to  in  their  answer. 
And  further,  they  offered  to  prove,  by  a  competent  witness, 
that  Coqaillard,  the  intestate,  from  the  time  the  judgment 
was  rendered  until  his  death,  which  occurred  in  January, 
1855,  was,  at  all  times,  abundantly  able  to  pay  all  his  lia- 
bilities, and  was  possessed  of  a  large  capital  and  extensive 
resources.  But  their  offers  were  severally  resisted  by  the 
plaintiff,  and  refused  by  the  Court. 

The  only  questions  noticed  in  the  argument,  relate  to 
the  action  of  the  Court  in  sustaining  the  demurrer  to  the 
sixth  defense,  and  in  refusing  to  admit  the  defendants' 
evidence. 

In  support  of  the  demurrer,  it  is  assumed  that,  to  an  ac- 
tion instituted  in  this  state,  upon  a  judgment  rendered  in 
a  sister  state,  a  plea  of  the  statute  of  limitations  of  the 
latter  state  cannot  be  s astained. 

This  position,  as  a  general  rule,  is  no  doubt  correct. 
Does  it  apply  to  the  question  raised  by  the  demurrer? 
The  appellants  contend  that  the  statute  set  up  in  the  de- 
fense is  not  a  statute  of  limitations ;  that  it  does  not  limit 
the  time  within  which  an  action  may  be  brought,  but  sim- 
ply raises  a  presumption  of  payment  by  lapse  of  time. 
The  distinction  thus  pointed  out  may  exist.  2  Pars,  on 
Cont  341,  et  seq.     Still,  each  defense  relates  to  the  rem- 
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arises — Are  they,  in  reference  to  the  case  made  by  the  re- 
Hendricks  cord,  subject  to  the  same  rule  of  decision  ?  The  rule  is 
Comstock.  thus  stated :  "  In  regard  to  the  merits  and  rights  involved 
in  actions,  the  law  of  the  place  where  they  originated  is  to 
govern ;  but  the  form  of  remedies,  and  the  order  of  judi- 
cial proceedings,  are  to  be  according  to  the  rules  of  the 
place  where  the  action  is  instituted."  Story's  ConfL  of 
Laws,  §§  558,  676.— 13  Pet  312.— 9  How.  407. 

The  statute  before  us  does  not,  in  any  degree,  affect  the 
right  involved  in  the  action.  It  relates  to  a  rule  of  evi- 
dence. It  declares,  in  efiect,  that  the  plaintiff,  in  a  suit  on 
a  judgment,  instituted  at  the  expiration  of  a  given  period 
after  it  was  entered,  cannot  recover  unless  he  proves  that 
it  remains  unpaid.  Thus,  the  statute  seems  to  be  a  mere 
regulation  of  the  order  of  judicial  procedure  in  reference 
to  actions  on  judgments  presumed  to  be  paid.  It  must, 
therefore,  be  held  to  relate  to  the  law  of  the  remedy,  and 
cannot,  in  view  of  the  rule  to  which  we  have  referred,  be 
deemed  operative  in  any  state  other  than  the  one  in  which 
it  was  enacted.  And  the  result  is,  that  the  action  having 
been  instituted  in  this  state,  the  matter  set  up  in  the  sixth 
paragraph  is  not  well  pleaded.  Such  a  defense,  to  be 
availing,  must  be  founded  upon,  and  brought  within,  the 
statutory  enactments  of  the  state  in  which  suit  is  brought. 
See  2  R.  S.  p.  78,  $  225. 

Per  Curiam. — The  judgment  is  affirmed  with  5  percent, 
damages  and  costs. 

J.  L.  Miller  and George,  for  the  appellants. 

A*  G.  Deavitt,  for  the  appellee. 
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Patterson 


Section  216,  ch.  40,  B.  S.  1843,  declaring  that  any  pleading  denying  or  re-    Cbawvobd. 
quiring  proof  of  the  execution  or  agfjgnment  of  any  instrument  of  writing     ..  . 

which  is  the  foundation  of  the  suit,  and  is  specially  set  forth  in  the  declare-     \\i\   276J 
tion,  shall  not  impose  the  necessity  of  such  proof,  unless  verified  by  oath,  is 
continued  in  force  by  {  802,  2  R.  S.  p.  224. 

A.  was  convicted  and  sentenced  to  the  state  prison  by  a  Court  of  Common 
Fleas,  for  an  offense  of  which  that  Court  had  not  jurisdiction.  He  was 
confined  at  hard  labor  from  June,  1853,  till  November,  1854,  when  he  was  re- 
leased on  a  habeas  carpus.  He  assigned  his  account  for  the  work  and  labor 
done  dnring  that  time  for  the  lessee  of  the  prison,  to  B.,  who  brought  suit 
against  the  lessee,  joining  A.  as  a  party  defendant,  to  recover  die  amount 
of  the  account  Held,  that  the  assignment  was  good,  and  B,  could  recover, 
in  his  own  name,  against  the  lessee,  as  upon  an  implied  contract,  for  work 
and  labor  done  with  his  knowledge  and  at  his  request,  although  A.,  while  a 
prisoner,  was  under  the  control  of  the  warden  of  the  prison. 

An  assignee  takes  precisely  the  same  interest  in  the  assignment  of  any  species 
of  demand,  either  at  law  or  in  equity,  that  he  would  have  taken  before  the 
enactment  of  the  new  code.  Thus,  a  demand  assignable  before  the  code,  so 
as  to  vest  the  real  interest  in  the  assignee,  will  pass  by  assignment  under  the 
code,  so  as  to  give  the  assignee  a  right  of  action. 

APPEAL  from  the  Clark  Circuit  Court.  Friday, 

Davison,  X — Crawford  was  the  plaintiff  below,  and 
Patterson  the  defendant,  The  complaint  alleges  that  one 
William  Armstrong  worked  for  the  defendant,  at  his  re- 
quest, from  June  7,  1853,  till  October  16, 1854,  for  which 
he,  defendant,  was  to  pay  him,  Armstrong,  what  his  work 
was  reasonably  worth;  that  said  work  was  worth  350  dol- 
lars, which  is  wholly  unpaid,  and  that  Armstrong,  on,  &&, 
assigned  said  demand,  by  writing  (a  copy  of  which  is  filed, 
&c),  to  the  plaintiff. 

Defendant's  answer  contains  three  paragraphs — 

L  A  general  denial. 

2.  That  Armstrong,  on  the  3d  of  June,  1853,  was,  by  the 
judgment  of  the  Posey  Court  of  Common  Pleas,  convicted 
of  grand  larceny,  and  sentenced  to  an  imprisonment  at 
hard  labor  in  the  state  prison,  for  the  term  of  five  years; 


*  A  petition  for  a  rehearing  of  this  case  was  filed  on  the  27th  of  May,  and 
overruled  on  the  2d  of  June. 
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May  Term,   and  that  in  pursuance  of  said  judgment,  he  was  impris- 

1859*      oned  in  said  prison,  in  the  custody  and  under  the  exclu- 

Pattxbsov    sive  control  of  David  W.  Miller,  then  and  ever  since  the 

Crawfobd.  warden  thereof,  who  compelled  him  to  do  work  and  labor 

as  a  convict,  conformably  to  the  rules  established  for  the 

government  of  the  prison,  till  the  24th  of  November,  1854, 

when,  upon  a  writ  of  habeas  corpus,  he  was  discharged 

from  prison*     It  is  averred  that  during  the  imprisonment, 

the  defendant  exercised  no  control  over  Armstrong-;  that 

the  work  performed  by  him  when  so  imprisoned  is  the 

identical  work  charged,  &c.,  and  that  defendant   never 

agreed  to  pay  therefor,  &c. 

By  the  third  defense,  the  defendant  reiterates  the  facts 
stated  in  the  second,  files  a  certified  transcript  of  the  judg- 
ment of  conviction  in  the  Posey  Court  of  Common  Pleas, 
and  submits  whether  any  right  of  action  growing  out  of 
the  work  performed  by  Armstrong,  as  set  forth  in  the  sec- 
ond defense,  can  be  assigned  to  the  plaintiff  so  as  to  vest 
in  him  a  right  to  bring  this  suit. 

Demurrers  to  the  second  and  third  paragraphs  were  sus- 
tained. The  issues  made  by  the  general  denial  were  sub- 
mitted to  the  Court,  who  found  for  the  plaintiff  300  dol- 
lars ;  and  the  Court,  having  refused  a  new  trial,  rendered 
judgment,  &c. 

During  the  trial,  the  plaintiff  offered  in  evidence  the  as- 
signment referred  to  in  the  complaint     It  reads  thus : 

uWe,  the  subscribers,  severally  assign  and  transfer  to 
Randall  Crawford  all  our  several  claims  against  Samuel 
JET.  Patterson  and  David  W.  Miller,  or  either  of  them,  for 
labor  severally  done  by  us  for  them,  or  either  of  them,  at 
the  penitentiary  at  Jeffersonville ;  and  we  severally  appoint 
said  Crawford  our  attorney,  for  us  severally  to  demand  of 
said  Patterson  and  Miller,  or  either  of  them,  whatever 
sums  may  be  due  us  severally,  for  such  labor,  and  to  com- 
promise said  demands,  or  any  part  of  them,  and  to  sue  for 
the  same  in  our  several  names  as  our  attorney  shall  judge 
best.  [Signed]  William  Armstrong,  Henry  Davis,  John 
Burk,  Joseph  NUcerson,  John  Glavin,  Frederick  A.  Nulter" 

The  introduction  of  this  instrument  was  resisted,  upon 
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the  ground  that  there  was  no  proof  of  its  execution ;  but   M*y  Term, 
the  Court  admitted  it,  without  such  proof,  and  the  defend-       1859. 
ant  excepted.  Pattbmoh 

Section  80  of  the  practice  act  says :  Cbawford. 

u  Where  a  writing  purporting  to  have  been  executed  by 
one  of  the  parties,  is  the  foundation  of,  or  referred  to  in, 
any  pleading,  it  may  be  read  in  evidence  on  the  trial  of 
the  cause  against  such  party,  without  proving  its  execu- 
tion, unless  its  execution  be  denied  by  affidavit  before  the 
commencement  of  the  trial,  or  unless  denied  by  a  pleading 
under  oath."    2  R.  8.  p.  44. 

This  provision  is  cited  in  argument;  but  it  does  not 
apply  to  the  admitted  evidence,  because  the  writing  does 
not  purport  to  have  been  executed  by  one  of  the  parties. 
Riser  v.  Snoddy,  7  Ind.  R.  442. 

There  is,  however,  another  section  of  the  same  act, 
which  provides  that  "the  laws  and  usages  of  this  state 
relative  to  pleadings  and  practice  in  civil  actions,  &c,  not 
inconsistent  herewith,  and  as  far  as  the  same  may  operate 
in  aid  hereof,  or  supply  an  omitted  case,  are  hereby  con- 
tinued in  force."  2  R.  S.  p.  224,  §  802.  This,  it  is  said, 
continues  in  force  §  216  of  ch.  40  of  the  revision  of  1843, 
which  declares  "that  any  pleading  denying  or  requiring 
proof  of  the  execution  or  assignment  of  any  instrument 
of  writing  which  is  the  foundation  of  the  suit,  and  is  spe- 
cially set  forth  in  the  declaration,  shall  not  impose  the 
necessity  of  such  proof,  unless  verified  by  oath."  The  sec- 
tion thus  recited  is  not  in  conflict  with  any  provision  of 
the  new  code,  but  may  well  operate  in  aid  of  the  existing 
rales  of  practice.  Section  802,  should,  in  our  opinion,  be 
so  construed  as  to  continue  in  force  §  216,  and  that  being 
done,  the  rule  of  practice  so  continued,  fairly  applies  to 
the  case  at  bar,  and  sustains  the  admission  of  the  written 
assignment,  without  proof  of  its  execution. 

As  we  have  seen,  the  complaint  avers  that  Armstrong 
had  done  work  for  the  defendant  at  his  request,  and  as  the 
Court  found  in  his  favor  upon  the  issues  made  by  the  first 
defense,  we  must  presume,  the  evidence  not  being  in  the 
record,  that  the  averments  in  the  complaint  were  fully 
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Mftj  Tens,  proved*  Hence,  the  only  remaining  questions  in  the  case, 
1859*      relate  to  the  action  of  the  Court  in  sustaining  the  de- 

Fattbmov   murrers* 

Ceawfoed.  The  material  facts  alleged  in  the  second  defense  are, 
that  Armstrong  was  sentenced  by  the  Posey  Court  of 
Common  Pleas;  that  he  was  imprisoned  in  the  custody 
of  Miller)  the  warden  of  the  state  prison,  who  compelled 
him  to  do  the -work  charged,  according  to  the  rules  of  the 
prison;  and  that  during  his  imprisonment  the  defendant 
exercised  no  control  over  him*  As  the  Court  of  Common 
Pleas  had  no  jurisdiction  of  the  alleged  felony  (see  Spen- 
cer v*  The  -State,  5  Ind.  R.  41),  the  judgment  of  that  Court 
was,  of  course,  void  on  its  face,  and  can  have  no  influence 
on  the  investigation  of  this  cause,  other  than  to  show  the 
manner  in  which  Armstrong  was  made  to  work;  and  whe- 
ther MUler  would  be  liable  for  the  false  imprisonment  is  a 
question  not  before  us.  Evidently,  he  could  not  be  held 
liable  for  the  work  and  labor  charged  in  the  complaint,  be* 
cause  it  was  not  performed  for  him.  But  it  is  said  that 
the  defendant  exercised  no  control  over  Armstrong.  Still 
he  received  the  benefit  of  his  labor;  and  it  seems  to  us 
that  the  mere  fact  that  Miller  controlled  the  action  of  the 
supposed  convict,  while  laboring  for  the  defendant,  is  not 
an  available  ground  of  defense*  It  is  conceded,  as  a  gen- 
eral rule,  that  "where  labor  is  performed  for  the  benefit  of 
a  party,  without  an  express  contract,  if  he  knows  it,  and 
tacitly  assents  to  it,  he  will  be  liable  on  an  implied  con- 
tract to  pay  a  reasonable  compensation  therefor."  This 
exposition  seems  to  be  correct*  Does  it  apply  to  the  case 
at  bar?  That  the  defendant  knew  of  the  labor  charged 
in  the  complaint,  and  assented  to  it,  is  a  proposition  which 
the  facts  appearing  in  the  record  will  not  allow  us  to 
doubt ;  and  for  aught  that  appears  in  the  defense  in  ques- 
tion, he  did  know  that  Armstrong  had  not  been  legally 
convicted*  The  defendant,  being  lessee  of  the  state  prison, 
and  entitled  by  law  to  the  labor  of  all  those  legally  impris- 
oned and  of  no  others,  had  a  right  to  know,  and  was,  in 
our  opinion,  bound  to  know  who  were  legally  in  the  ward- 
en's custody.    But  there  is  really  nothing  in  the  second 
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defense  inconsistent  with  the  fact  of  the  work  having  been  M»y  Term, 
done  for  the  defendant  at  his  request,  and  with  his  know-       1859. 
ledge  of  all  the  circumstances.  Patwmo* 

The  third  defense  assumes  that,  though  the  defendant  Gbawtobd. 
may  be  liable  to  Armstrong,  by  reason  of  the  false  impris- 
onment, still  his  right  of  action  could  not  be  assigned  to 
the  plaintiff!  The  code  provides  that  "every  action  must 
be  prosecuted  in  the  name  of  the  real  party  in  interest; 
but  this  section  shall  not  be  deemed  to  authorize  the  as- 
signment of  a  thing  in  action  not  arising  out  of  contract." 
2  R.  8.  p.  27,  §  4.  This  section  does  not  authorize,  nor 
does  it  forbid,  the  assignment  of  a  thing  not  arising  out  of 
contract.  It  adopts  the  equity  rule,  which  required  every 
action  to  be  prosecuted  in  the  name  of  the  real  party  in 
interest,  and  simply  declares  that  that  section  shall  not 
deemed  to  authorize  such  assignment.  An  assigne 
precisely  the  same  interest  in  the  assignment  of  ev£ 
cies  of  demand,  either  at  law  or  equity,  as  he  didyl 
the  new  code.  Hence,  a  demand  capable  of  assii 
before  the  code,  so  as  to  invest  the  assignee  with  \ 
interest,  is  such  a  demand  as  will  now  pass  by  assi 
so  as  to  give  the  assignee  a  right  of  action.  Mere 
sonal  torts,  such  as  slander,  assault  and  battery,  and  the 
like,  which  die  with  the  party,  and  do  not  survive  to  his 
personal  representative,  are  not  assignable.  Comegys  v. 
Vasse,  1  Pet.  213.  But  in  view  of  a  statutory  rule  of  pro- 
cedure, identical  with  the  one  just  recited,  it  has  been  held 
that  torts  for  the  taking  and  conversion  of  personal  prop- 
erty, and  generally  such  a  right  of  action  for  a  tort  as 
would  survive  to  the  personal  representative,  may  be  as- 
signed, so  as  to  pass  an  interest  to  the  assignee  which  he 
can  assert  in  his  own  name  in  a  civil  action,  as  he  formerly 
might  in  the  name  of  the  assignor,  at  law.  Robinson  v. 
Weeks,  6  How.  Pr.  161.— Hodgman  v.  The  Western  Rail- 
road Corporation,  7  id.  493.— Van  Santv.  PL  108,  et  seq. 

In  the  case  before  us,  the  false  imprisonment,  in  itself, 
is  a  mere  personal  tort,  which  would  die  with  the  party. 
Considered  alone,  it  would  result  in  injury  to  the  prisoner, 
and  not  in  any  effective  benefit  to  the  party  who  held  him 
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May  Term,   in  custody.    But  here,  there  is  seventeen  months'  labor 

1859.      actually  performed  in  the  service  of  the  defendant,  and  of 

Pattxrsox   which  he  has  received  the  proceeds.    For  this,  in  our  opin- 

Crawpord.  ion,  a  right  of  action  would  have  survived  to  the  assignor's 

personal  representatives. 

The  appellee,  however,  assumes  in  argument  that  Arm- 
strong had  the  right  to  waive  the  tort  and  sue  in  form  ex 
contractu;  and,  the  tort  being  waived,  the  transaction  be- 
came one  of  contract,  for  all  purposes,  and,  consequently, 
was  assignable  as  other  contracts.  This  position  is-  sup- 
ported by  authority,  and  seems  to  be  correct.  Brewer  v. 
Sparrow,  14  E.  C.  L.  50.— Smith  v.  Hodson,  4T.R.  211.— 
Smith  v.  Cologan,  2  id.  188,  note  (a). — Ferguson  v.  Car* 
rington,  17  E.  C.  L.  330.— Lucas  v.  Godwin,  32  id.  309. 
The  authorities  to  which  we  have  referred,  when  applied 
to  this  case,  induce  the  conclusion  that  the  assignment  be- 
fore us,  had  it  been  made  before  the  code,  would  have  in- 
vested the  assignee  with  the  real  interest  in  the  demand  in 
suit,  and  authorized  him  to  sue  for  its  recovery  in  the  name 
of  the  assignor.  And  being  thus  the  real  party  in  interest, 
§  4,  which  we  have  quoted,  does  not  forbid,  but  plainly 
allows,  the  assignee  to  sue  in  his  own  name. 

It  is  insisted  that  Miller  was  a  necessary  party,  and  that 
the  proceedings  not  showing  that  he  was  made  a  party, 
are,  for  th&t  reason,  erroneous.  No  objection  relative  to 
the  want  of  parties  appears  to  have  been  made  in  the  Cir- 
cuit Court.  It  follows  that  the  alleged  error  is  not  availa- 
ble in  this  Court. 

Per  Curiam. — The  judgment  is  affirmed  with  5  per  cent 
damages  and  costs. 

W.  T.  Otto  and  J.  &  Davis,  for  the  appellant  (1). 

R.  Crawford,  in  person  (2). 

(1)  Counsel  for  the  appellant  submitted  the  following  argument : 
The  Circuit  Court  was  of  opinion  that  \  80,  2  R.  S.  p.  44,  governed  this 
case.  If  Armstrong  had  been  before  the  Court,  the  assignment  might  hare 
been  read  in  evidence  against  him  without  proof,  unless  the  execution  thereof 
had  been  put  in  issue  by  an  appropriate  plea  under  oath,  and  the  section  would 
have  been  applicable.  Armstrong  was  not  a  party  to  these  proceedings,  nor 
can  the  judgment  be  pleaded  in  bar  to  a  suit  by  Armstrong  against  Patterson 
for  the  same  cause  of  action.    It  is  evident  that  the  section  has  no  reference  to 
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the  question  under  discussion,  for  the  paper  was  offered  in  evidence  against    May  Term, 
Patterson,  who  is  not  alleged  to  have  executed  it,  and  in  a  suit  wherein  the        1859. 
maker  of  the  paper  was  not  a  party;    The  object  of  the  snit  was  to  recover 
for  work  and  labor  done,  and  not  to  enforce  against  Patterson  any  direct  or 
collateral  liability  arising  upon  the  paper.    He  was  a  stranger  to  it.    The 
point  is  settled  by  a  decision  of  this  Court.    Riser  v.  Snoddy,  7  Ind.  B.  442. 

It  is  conceded  that  the  conviction  of  Armstrong  was  not  by  a  Court  of  com- 
petent jurisdiction,  as  it  occurred  on  the  4th  day  of  June,  1853.  Spencer  v. 
The  State,  5  Ind.  B.  41.— Simington  v.  The  State,  id.  479.  The  Circuit  Court, 
therefore,  did  right  in  discharging  him  from  the  state  prison,  and  in  ordering 
him  to  be  returned  to  the  jail  of  Posey  county.    Miller  v.  Snyder ;  6  Ind.  B.  1. 

It  is  submitted  that  the  second  defense  is  a  bar  to  this  action,  and  that  it 
presents  such  a  state  of  facts  as  renders  the  warden  exclusively  liable  to  Arm- 
strong for  his  detention  in  the  state  prison  under  void  process. 

Inasmuch  as  there  are  many  similar  cases,  the  settlement  of  which  will  de- 
pend upon  the  determination  by  this  Court  of  the  questions  involved  in  this 
suit,  we  might  admit,  although  the  record  does  not  disclose  it,  that  Patterson 
was  the  lessee  of  the  state  prison,  and  that  the  profits  of  his  lease  depended 
upon  the  number  of  the  convicts.  This  does  not  change  the  question,  and  a 
reply  alleging  the  fact  would  not  avoid  the  bar. 

It  is  no  doubt  true  that  where  labor  is  performed  for  the  benefit  of  a  party, 
without  an  express  contract,  if  he  knowB  of  it  and  tacitly  assents  to  it,  he  will 
be  liable  upon  an  implied  contract  to  pay  a  reasonable  compensation  therefor. 
This  rule  is  not,  however,  of  universal  application.  Where  A.}  for  his  own 
convenience  and  benefit,  builds  a  house  upon  the  land  of  £.,  the  latter  will  not 
be  liable.  Frear  v.  Hdrdenburgh,  5  Johns.  273.  So  the  county  commissioners 
cannot  sue  a  husband  for  board  furnished  his  wife,  who  was  a  pauper.  The 
Board  of  Comm'rs,  frc.  v.  HUdebrand,  1  Ind.  B.  555.  And  where  a  father  and 
his  adult  children  live  together,  there  is  no  implied  undertaking  on  either  part 
to  pay  for  services  rendered  or  board  furnished.  Resor  v.  Johnson,  I  Ind.  B. 
100. — House  v.  House,  6  id.  60.  But  the  presumption,  upon  wfiich  the  implied 
contract  rests,  may  be  overcome  by  proof.  It  will  not  be  entertained  against  a 
party  who  had  no  power  to  direct  a  discontinuance  of  the  work  and  whose  ac- 
ceptance of  it  was  not  a  voluntary  act,  and  no  action  will  lie  where  it  appears 
that  the  work  was  done  without  his  request  or  privity.  The  work  and  labor 
was  done  by  Armstrong,  when  in  custody  of  the  warden  of  the  prison.  It  is 
the  duty  of  that  officer  to  receive  the  prisoners,  to  keep  them  in  custody,  to 
compel  them  to  work,  to  enforce  the  rules  for  the  government  and  police  of 
the  institution,  and  to  discharge  the  prisoners  at  the  expiration  of  their  term 
of  imprisonment,  or  when  so  ordered  by  a  Court  of  competent  jurisdiction. 
1  R.  8.  p.  391.— 2  id.  pp.  379,  382,  383.  In  the  discharge  of  the  duties  of  his 
office,  he  does  not  incur  a  divided  responsibility,  but  he,  and  he  alone,  is  liable. 
After  the  decisions  in  5  Ind.  B.  supra,  he  should  have  returned  to  the  proper 
counties  the  prisoners  who  had  been  convicted  of  felonies  by  the  Court  of 
Common  Pleas,  after  the  taking  effect  of  the  Revised  Statutes  of  1852.  Pat- 
tenon  did  not  receive  Armstrong  into  custody,  nor  could  he  discharge  him 
therefrom.  Hie  had  no  means  of  knowing  by  what  authority  ho  was  in  prison. 
He  had  no  power  to  compel  him  to  labor,  or  to  release  him  therefrom,  or  in 
any  way  to  interfere  with  the  regulations  of  the  prison,  and  the  enforcement  of 
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them  by  the  warden.  These  circumstances  show  an  absence  of  any  request  or 
privity,  and  a  promise  to  pay  is  expressly  negatived.  Suppose  that  the  state, 
instead  of  leasing  the  prison,  had  conducted  it  on  her  own  account.  Warring 
her  sovereignty  as  a  bar  to  a  rait,  it  is  clear  that  no  claim  would  exist  against 
her  for  the  acts  of  die  warden,  and  it  would  make  no  difference  whether  the 
action  be  one  nominally  ex  contractu  or  ex  dttictoy  whether  for  the  breach  of  an 
implied  contract  to  pay  for  the  value  of  the  work,  or  the  violation  of  his  righto 
by  imprisonment,  nor  could  such  a  claim  be  the  subject-matter  of  a  set-off  by 
Armstrong,  in  a  suit  brought  by  the  state.  The  United  State*  v.  Buchamtmy  8 
How.  88,  and  the  authorities  there  cited.  If  a  party  be  committed  to  the  state 
prison,  without  lawful  authority,  or  be  confined  there  after  the  expiration  of 
the  period  for  which  he  had  been  sentenced  by  a  Court  of  competent  jurisdic- 
tion, we  cannot  see  upon  what  principle  of  law  or  justice  Patterson  could  be 
uendered  liable  for  such  detention  to  any  extent,  much  lass  that  he  should  be 
compelled  to  pay  such  party  the  full  wages  of  a  laboring  man. 

The  remaining  questions  which  this  record  presents  may  be  discussed  upon 
the  assumption  that  Patterson  would  be  liable  to  Armstrong,  by  reason  of  the 
imprisonment  of  the  latter. 

Our  code  provides  (8  B.  S.  p.  27,  f  4) :  "Every  action  must  be  prosecuted 
in  the  name  of  the  real  party  in  interest,  but  this  section  shall  not  be  deemed 
to  authorise  the  assignment  of  a  thing  in  action  not  arising  out  of  contract." 

The  legislature  evidently  intended  to  provide  one  uniform  mode  of  bringing 
suits  in  this  state.  Under  our  former  statutes,  the  assignment  of  a  chose  in 
action  did  not,  except  in  a  few  enumerated  instances,  vest  in  the  assignee  a 
legal  title  and  interest.  Where  a  Court  of  chancery  had  jurisdiction,  the  as- 
signee of  such  choses  as  were  the  subject  of  transfer,  could  prosecute  a  suit  in 
his  own  name  for  the  enforcement  of  his  rights.  In  a  Court  of  law,  the  party 
beneficially  interested,  was  compelled  to  use  the  name  of  the  party  having  the 
legal  title  to  recover.  The  interests  of  such  a  party,  have,  in  this  state,  always 
been  recognised  and  protected  against  any  injurious  interference  by  the  nomi- 
nal plaintiff,  and  even  against  his  admissions.  The  distinction  between  ac- 
tions at  law  and  suits  in  chancery  having  been  abolished,  the  party  .having  the 
interest  in  the  subject  of  the  action  must  be  the  plaintiff.  Where  the  daim  b 
assignable  by  indorsement,  the  assignee  is  not  a  necessary  party;  but  in  other 
cases  of  assignment  of  claims  arising  out  of  contract,  he  must,  by  the  sixth 
section,  be  made  a  defendant.  Whilst  our  code  has  changed  the  mode  of 
prosecuting  a  right  transferred  by  an  assignment,  h  has  not  rendered  assigna- 
ble, rights  which  were  not  so  before  its  adoption.  Whatever  choses  and  rights 
were  the  subjects  of  transfer  before  the  code,  are  so  now,  and  such  as  were  not, 
remain  now  as  they  were  then. 

A  thing  in  action  is  defined  by  Bbckstone  (8  Blacks.  Comm.  154J  to  be  "a 
right  founded  on,  or  arising  from,  contract." .  Mr.  Justice  Grirr,  in  Sheldon 
v.  Sill,  8  How.  441,  remarks :  "The  term  chose  in  action  is  one  of  compre- 
hensive import.  It  includes  the  infinite  variety  of  contracts,  covenants,  and 
promises,  which  confer  on  one  party  a  right  to  recover  a  personal  chattel  or  a 
sum  of  money  from  another  by  action."  These  definitions  are  too  narrow,  as 
they  exclude  demands  arising  out  of  tort.  Chief  Justice  Brohson,  in  OiBet 
v.  FairckUd,  4  Denio,  80,  has,  with  his  characteristic  clearness,  justly  observed 
that  "  The  term  chose  in  action  is  used  in  contradistinction  to  chose  in  posses- 
sion.   It  includes  all  rights  to  personal  property,  not  in  possession,  which  may 


OF  THE  STATE  OF  INDIANA- 


249 


be  enforced  by  action,  and  H  makes  no  difference  whether  the  owner  has  been 
deprired  of  his  property  by  the  tortious  act  of  another,  or  by  his  breach  of  * 
contract.  In  both  cases,  the  debt  or  damages  of  the  owner  is  a  tiling  in 
action."  In  its  broadest  import,  the  term  comprehends  demands  for  wrongs 
or  injuries  to  the  property  or  person.    2  Wood.  Lee.  887.-2  Kent,  351. 

Although  this  is  the  signification  of  the  term,  we  have  found  no  adjudicated 
case  where,  for  the  purposes  of  an  assignment,  it  has  been  carried  beyond  a 
claim  due  upon  contract,  or  such  whereby  some  special  damage  has  arisen  tq 
the  estate  of  the  assignor.  In  GUlet  v.  Fairchild,  supra,  it  was  held  that  the 
receiver  of  an  insolvent  corporation,  who  was  empowered  by  law  to  sne  for 
and  recover  "ail  the  estate,  debts,  and  things  in  action,"  belonging  to  the  cor- 
poration, might  maintain  trover  for  the  conversion  of  the  personal  property  of 
the  corporation  before  the  plaintiff  was  appointed  a  receiver.  This  decision 
was  founded  upon  the  express  words  of  the  statute.  Judge  Story,  in  com- 
menting upon  the  operation  of  the  bankrupt  law  of  1800,  in  Comegys  v. 
Vam,  1  Pet.  193, 218,  remarks:  "In  general,  it  may  be  affirmed  that  mere 
personal  torts,  which  die  with  the  party,  and  do  not  survive  to  his  personal 
representative,  are  not  capable  of  passing  by  assignment."  Under  the  opera* 
tion  of  bankrupt  and  insolvent  acts,  where  terms  of  the  largest  import  are 
used,  transferring  all  rights  of  action  to  the  commissioners  or  assignees,  it  has 
never,  to  our  knowledge,  been  held  mat  a  demand  for  damages  for  a  personal 
tort,  would  pass.  In  North  v.  Turner,  9  Serg.  and  Bawle,  244,  an  action  of  tres- 
pass de  bonis  asportatis,  was  maintainable  by  the  assignee,  because  it  affected 
the  bankrupt's  property,  and  was,  therefore,  separable  from  the  person;  but  it 
wss  conceded  by  Judge  Gibsok,  "that  an  action  for  a  mere  personal  injury  in 
the  bankrupt,  such  as  slander,  assault  and  battery,  &c,  could  not  be  main- 


May  Term, 
1859. 

Pimueir 
v. 

C&AWTOBD. 


Independent  of  the  concluding  words  of  the  section  from  our  code,  supra, 
we  hold  it  to  bo  clear  that  a  right  of  action  could  not  be  transferred  to  mis 
plaintiff.  If  such  a  right  could  not  be  the  subject  of  a  transfer  under  an  insol- 
vent or  bankrupt  law,  a  fortiori,  it  could  not  pass  under  a  voluntary  assign- 
ment    The  People  ex  rd.  Stanton  v.  The  Tioga  Common  Pleas,  19  Wend.  78. 

The  section  of  our  code  is  a  literal  transcript  from  the  New  York  code. 
Voorhiee'  (N.  T.)  Code,  p.  89. 

In  Thmrman  v.  Wells,  18  Barb.  500,  this  question  was  considered  by  the  Su- 
preme Court  of  New  York.  It  was  held  that  the  provision  in  the  code  of  that 
state  did  not  authorize  the  assignment  of  a  right  of  action  for  an  unrecognized 
claim  arising  ex  delicto,  and  that,  consequently,  a  claim  against  a  common  car- 
rier for  a  breach  of  duty,  could  not  bo  assigned.  In  that  case,  the  assignor 
was  made  a  party  defendant  The  very  point  in  controversy  has  thus  been 
settled  adversely  to  the  plaintiff  by  the  highest  Court  of  the  state  from  which 
we  have  derived  our  code  of  practice. 

It  may  be  urged,  however,  that  in  the  decisions  of  Courts  of  the  highest 
authority,  it  has  been  directly  advanced  that  the  injured  party  may,  in  some 
instances,  waive  the  tort  and  sue  upon  an  implied  contract.  We  are  aware  of 
it  Cooper  v.  Hdsabeek,  5  Blackf.  15,  is  in  point  These  cases  relate  to  the 
form  of  the  remedy,  and  do  not  touch  the  question  now  under  consideration. 
In  the  case  just  cited,  the  owner  of  a  wagon  left  it  with  the  defendant,  who 
subsequently  converted  it  to  his  own  use.  The  plaintiff  might,  therefore,  have 
brought  trover  for  the  conversion,  or  assumpsit  upon  the  implied  contract  of 
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May  Term,  the  mandatory  to  take  reasonable  can  of  the  property.  But  in  the  text-book, 
1859.  ated  in  the  note  to  that  case,  it  is  justly  observed  that  an  action  of  txoTtr 
cannot  be  converted  into  an  action  of  assumpsit  for  goods  sold  and  delivered, 
at  the  option  of  the  plaintiff,  but  that  the  right  is  confined  to  a  particular  dan 
Crawford,  of  cases.  In  Jones  v.  Boar,  6  Pick.  285,  it  was  decided  that  assumpsit  could 
not  be  maintained  by  the  owner  of  land  for  the  value  of  trees  cot  and  carried 
away.  Chief  Justice  Paxkbr  remarked,  "that  where  there  is  no  contact, 
express  or  implied,  an  action  ex  contractu  will  not  lie,  and  that  the  whole  ex- 
tent of  the  doctrine  seemed  to  be,  that  one  whose  goods  had  been  taken  from 
him,  or  detained  from  him  unlawfully,  may,  if  the  wrong-doer  sell  the  goods 
and  receive  the  money,  waive  the  tort,  affirm  the  sale,  and  bare  an  action  for 
money  had  and  receiTcd  for  the  proceeds."  The  rale,  therefore,  is  not  of  uni- 
versal application,  bnt  the  question,  relating,  as  it  does,  exclusively  to  the 
form  of  the  action,  is  of  no  practical  interest  in  Indiana.  Our  code  allows 
but  one  form  of  action.  The  distinction  between  tort  and  contract  is  a  sub- 
stantial one,  existing  in  the  nature  of  things,  and  no  attempt  has  been  made 
to  abolish  it  by  legislation,  or  to  confound  the  rights  and  liabilities  which  arc 
incident  thereto. 

In  the  case  of  Cooper  v.  Udsabeck,  supra,  the  owner  of  the  property  could 
not,  after  its  conversion  by  the  defendant,  vest  any  right  in  another  by  a  sale 
or  assignment.  Gardner  v.  Adams,  IS  Wend.  297,  is  directly  in  point  In 
Hail  v.  Robinson,  2  Corns.  293,  it  is  held  that  the  owner  may  sell  property  in 
the  possession  of  another;  and  if  the  latter  subsequently  convert  it,  the  ven- 
dee may  maintain  an  action.  And  in  Thurman  y.  Weils,  in  Barb,  supra,  the 
doctrine  in  Gardner  v.  Adams,  is  reviewed  and  confirmed. 

These  cases  are  cited  as  establishing  the  doctrine  that  whilst  there  are  in- 
stances where  the  owner  of  property  may  maintain  an  action  in  form  ex  «*- 
tractu,  the  right  of  action  is  not  susceptible  of  transfer,  if  it  originates  in  a 
tort. 

So  where  work  has  been  done  for  a  party,  and  by  his  compulsion,  decisions 
may  be  found  affirming  his  liability  in  an  action  in  form  ex  contractu,  although 
the  preponderance  of  authority  is  the  other  way.  In  3  Yeotes,  250,  the  Court 
said  that  assumpsit  would  lie  in  favor  of  a  tree  negro,  for  work  and  labor, 
against  a  person  who  held  him  in  his  service,  claiming  him  as  a  slave.  This 
decision  settled  merely  the  technical  question  as  to  the  form  of  the  remedy. 
Whether  the  party  proceeded  upon  an  implied  contract,  or  for  a  tort,  he  would 
be  entitled  to  adequate  redress,  and  where  no  evil  motive  is  attributed  to  the 
defendant,  the  measure  of  damages  is  the  same.  A  party  who  is  wrongraDr 
imprisoned,  can  recover  for  the  loss  of  his  time;  whether  the  wrongdoer  de- 
rives any  benefit  from  it  or  not.  So,  also,  in  actions  for  assault  and  battery, 
seduction,  and  other  violations  of  absolute  personal  rights,  the  injured  party 
may  recover  the  expenses  incurred,  and  the  value  of  time  lost,  and  the  latter 
is  determined  by  the  occupation  of  the  party.  The  authorities  heretofore 
cited  show  that  no  valid  transfer  can  be  made  of  such  rights  of  action.  In 
The  People  v.  The  Tioga  Common  Pleas,  19  Wend.  73,  a  female  out  at  ser- 
vice was  debauched,  and  the  person  with  whom  she  resided  authorized  her 
step-father  to  prosecute  the  suit  in  his  name  for  her  seduction,  by  an  instru- 
ment sufficient  in  form  to  transfer  the  damages  which  might  be  recovered  in 
the  suit  It  recited  that  after  the  seduction,  the  girl  had  returned  home  to 
her  step-father,  where  she  was  likely  to  occasion  him  additional  expense  and 
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trouble,  and  contained  a  stipulation  that  the  suit,  although  brought  in  the 
name  of  the  nominal  plaintiff,  should  be  prosecuted  at  the  expense  of  the 
step-father,  who  was  to  keep  the  plaintiff  harmless  from  all  damages,  costs, 
and  charges.  An  action  on  the  dfee  was  brought.  The  gist  of  the  action  was 
the  lose  of  service,  for  at  common  law  the  relation  of  master  and  servant  must 
exist  between  the  plaintiff  and  the  seduced  party  at  the  time  of  the  seduction. 
A  recovery  was  had.  The  nominal  plaintiff  acknowledged  satisfaction  of  record 
from  the  defendant,  who  had  full  notice  of  the  execution  and  delivery  of  the 
instrument.  The  Court  below  denied  a  motion  to  set  aside  the  satisfaction, 
and  the  8upreme  Court  refused  a  mandamus,  upon  the  ground  that  a  chose  in 
action  for  a  tort  merely  personal,  is  not  assignable,  so  that  a  Court  of  law  will 
protect  the  assignee  against  the  subsequent  fraudulent  discharge  of  the  dam- 
ages recovered  in  a  suit  prosecuted  for  such  tort,  although  the  tort-feasor 
accept  the  discharge  with  full  knowledge  of  the  assignment.  If,  under  our 
former  practice,  a  suit  had  been  brought  against  MiUer,  the  warden,  for  false 
imprisonment,  and  Armstrong  had  executed  to  the  now  plaintiff  a  transfer  of 
whatever  damages  could  be  recovered  in  the  action,  a  Court  of  law,  the  only 
Court  that  had  jurisdiction  of  the  suit,  would  not  protect  the  assignee  against 
the  acts  and  doings  of  Armstrong  to  his  prejudice,  because  no  right  could  pass 
by  such  instrument.  As  the  party  in  interest  must  be  the  plaintiff,  can  such  a 
right  be  maintained  by  the  assignee?  The  party  may  call  it  an  action  for 
work  and  labor;  but  the  Court  will  look  at  the  substantial  and  controlling 
facta  in  the  case,  and  not  to  the  form  of  the  allegations  upon  the  record. 

We,  therefore,  submit  that  the  right  of  action,  asserted  by  the  plaintiff, 
originates  in  a  tort,  and  that  the  attempted  assignment  of  it  will  not  enable 
him  to  maintain  the  action. 

If  Patterson  had  been  concerned  with  Miller  in  the  commission  of  the  tort, 
and  if  the  tort  could  be  converted  into  a  contract,  the  demurrer  to  the  second 
defense  was  improperly  sustained.  The  rights  of  the  plaintiff  and  the  liabili- 
ties of  Patterson  would  then  be  such  as  arise  upon  contract,  and  the  second 
defense  alleging  the  acts  of  Miller  in  regard  to  said  work  and  labor,  shows  the 
non-joinder  of  a  co-contractor.  That  high  degree  of  certainty,  required  in 
pleas  of  abatement,  setting  up  the  non-joinder  of  an  omitted  party,  is  no 
longer  necessary.  If  the  plea  is  correct  in  substance,  but  not  in  form,  the 
remedy  is  not  by  demurrer,  but  by  motion  to  have  it  made  more  certain  and 
definite.  Voorhies'  (N.  T.)  Code,  \  144,  and  the  authorities  there  cited.  Mil- 
ler being  warden,  the  Court  will  take  judicial  notice  that  he  continued  in  office 
up  to  the  time  of  the  institution  of  the  suit.  He  was  an  officer  of  state.  1  R. 
8.  p.  391.— 1  Greenl.  Ev.,  *  6. 

The  form  of  the  demurrer  was  the  same  as  in  Lane  v.  The  State,  7  Ind.  R. 
426. 

(2)  Mr.  CrawJbnTs  brief  was  not  found  among  the  papers  in  the  case. 
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Carlisle  t;.  Wallace. 

Caulhum 

V. 

Walulob.  A.  placed  four  hundred  bushels  of  wheat  in  the  mill  of  £.,  upon  the  terms 
that  the  latter  might  mix  it  with  his  own,  convert  it  into  flour  when  he 
pleased,  tell  the  floor,  and  appropriate  the  proceeds  to  his  own  use,  hat  that, 
whenever  A.  saw  fit,  he  had  a  right  to  exact  from  B.  the  same  quantity  in 
kind  of  wheat,  or  the  amount  of  flour  so  much  wheat  would  make,  or  the 
then  price  of  wheat  per  bushel,  in  money.  After  the  delivery  of  the  wheat, 
but  before  A.  had  made  a  demand  of  B.  for  anything  in  return,  the  miD, 
and  the  wheat  then  in  store  in  it,  were  consumed  by  Are. 

Held,  that  the  contract  was  one  of  sale,  and  not  of  bailment,  and  the  loss  must 
fall  on  £. 

It  was  claimed  by  the  defendant,  in  this  case,  that  it  was  a  custom  at  Indian- 
apolis, mat  when  a  miller  received  wheat  upon  the  terms  above  stated,  it 
was  at  the  risk  of  the  seller  till  he  celled  for  his  pay.  Hdd,  that  such  a  cus- 
tom could  only  be  proved  by  showing  that  the  Indianapolis  millers  had  long 
been  in  the  habit  of  thus  receiving  wheat,  and  losing  it,  or  having  it  de- 
stroyed, and  that  the  sellers  did  not  claim  pay  for  it. 


|W*2j  APPEAL  from  the  Marion  Court  of  Common  Pleas. 

Perkins,  J. — Wallace  sued  Carlisle  for  the  value  of 
wheat,  which  he  had  deposited  in  store  with  Carlisle,  who 
was  a  miller.  The  plaintiff  declared  in  assumpsit  and 
trover,  and  in  his  reply  he  set  up  a  claim  for  the  destruc- 
tion of  the  wheat  by  fire,  by  the  carelessness  of  Carlisle. 
The  Court  overruled  a  demurrer  to  the  complaint,  for  a 
misjoinder  of  causes  of  action,  and  held,  also,  that  the  re- 
ply was  in  conformity  with  the  statute.  The  defendant, 
in  his  answer,  set  up  a  usage  of  trade,  that  when  wheat 
was  placed  in  store  with  a  miller,  without  any  further 
agreement,  it  remained  at  the  risk  of  the  depositor;  and 
he  might  afterwards  call  for  the  same  quantity  of  the  same 
quality  of  wheat,  or  sell  it  to  the  miller,  as  they  might 
agree. 

The  evidence  is  not  upon  the  record,  and  the  questions 
in  this  Court  are  raised  only  upon  instructions  given  and 
refused. 

As  the  evidence  is  not  before  us,  we  are  unable  to  dis- 
cover the  precise  facts  of  the  case,  and  can  with  difficulty 
determine  upon  the  accuracy  of  qualifications  in  instruc- 
tions, as  applied  to  the  evidence. 
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It  would  seem  from  the  record  and  arguments  of  conn-  M*y  Term» 
sel,  that  Wallace  placed  in  the  mill  of  Carlisle  some  four      18S9. 
hundred  bushels  of  wheat,  upon  the  terms  that  the  latter    Cabublb 
was  at  liberty  to  mix  it  with  his  own,  convert  it  into  flour    Wauics. 
when  he  pleased^  sell  the  flour,  and  appropriate  the  pro* 
ceeds  to  his  own  use;  and,  whenever  Wallace  saw  fit,  he 
had  a  right  to  exact  from  Carlisle,  the  same  quantity  in 
kind  of  wheat,  or  the  amount  of  flour  so  much  wheat 
would  make,  or  the  then  price  of  wheat  per  bushel  in 
money. 

After  the  delivery  of  the  wheat,  but  before  Wallace  had 
made  a  demand  of  Carlisle  for  anything  in  return,  the  mill 
of  the  latter,  and  the  wheat,  then  in  store  in  it,  were  con- 
sumed by  fire;  and  the  question  is,  who  is  to  bear  the  loss 
of  the  wheat? 

It  is  necessary,  in  answering  this  inquiry,  to  first  ascer- 
tain the  character  of  the  contract  under  which  the  wheat 
was  delivered  to  Carlisle.  Was  it  one  of  bailment,  or  of 
sale? 

As  neither  the  identical  wheat,  nor  the  flour  made  from 
it,  was  to  be  returned  to  Wallace,  and  the  wheat  was  not 
to  be  kept  separate,  but  to  be  mixed  with  that  of  Carlisle, 
and  used  by  him  when  he  pleased,  the  contract  of  delivery 
must  be  regarded,  upon  its  terms,  as  one  of  sale  and  not 
of  bailment  Ewing  v.  French,  1  Blackf.  35& — Ashby  v. 
West,  3  IncL  R.  170^— Pribble  v.  Kent,  10  id.  225.— Mason 
v.  Beard,  2  id.  505.— Ind.  Dig.,  pp.  205,  725. 

The  contract  being  one  of  sale,  the  property,  hence,  be- 
ing in  Carlisle,  the  loss  must  fall  on  him,  unless  there  are 
other  elements  entering  into  the  case  which  may  control  it. 

It  is  not  claimed  that  there  was  any  special  stipulation 
between  the  parties  that  could  have  such  effect  But  it  is 
claimed  to  have  been  a  custom  of  trade  at  Indianapolis, 
that  when  millers  received  wheat  upon  the  terms  above 
stated,  it  was  at  the  risk  of  the  seller  till  he  called  for  his 
pay. 

It  is  very  difficult  to  see  how  such  a  custom  could  be 
proved.  It  could  not  be  proved  by  showing  that  it  was 
the  custom  of  millers  to  make  such  a  stipulation  a  part  of 
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May  Term,   the  contract ;  because  that  would  make  the  question  of 

1859*      liability  one  not  of  custom,  but  of  special  contract. 

Mack  Such  a  custom  could  only  be  proved  by  showing  that 

Groyek.  the  Indianapolis  millers  had  long  been  in  the  habit  of  thus 
receiving  wheat  and  losing  it,  or  having  it  destroyed,  and 
that  the  sellers  did  not  claim  pay  for  it,  in  such  cases — in 
short,  that  losses  of  wheat  by  millers,  and  exemption  from 
liability  to  pay  for  it,  had  been  so  frequent,  and  for  so  long 
a. time,  as  to  have  become  the  law  of  the  place. 

We  are  not  called  upon  here  to  say  that  such  a  custom, 
if  proved,  would  not  be  good,  as,  in  the  absence  of  the 
evidence,  we  cannot  say  that  the  instructions  given  in  this 
case  may  not  be  correct  when  applied  to  that  evidence; 
and  the  instructions  refused  we  must  presume  correctly 
refused  for  want  of  such  applicability. 

It  should  be  remarked  that  the  record  does  state  that 
there  was  "  evidence  offered  to  prove  certain  local  customs, 
with  a  view  to  exemption  from  liability  on  the  part  of  the 
defendant;"  but  this  is  too  indefinite. 

Per  Curiam. — The  judgment  is  affirmed  with  1  per  cent 
damages  and  costs. 

L.  Barbour  and  J.  D.  Howland,  for  the  appellant. 

H.  C.  Newcomb  and  J.  &  Tarkington,  for  the  appellee. 


Mack  and  Others  v.  Grover. 
Friday,  APPEAL  from  the  Decatur  Court  of  Common  Pleas. 

May  27. 

Per  Curiam. — Suit  by  Ira  Grover  to  foreclose  a  mort- 
gage. Mack  and  others,  junior  mortgagees,  applied  to  be 
made  parties  defendant,  and  were  admitted.  They  insisted 
that  the  mortgage  to  Crover  had  been  paid.  They  asked 
that  mortgagees  junior  to  themselves  should  be  made  par- 
ties by  the  plaintiff.  They  objected  that  the  amount  in- 
volved was  beyond  the  jurisdiction  of  the  Court  of  Com- 
mon Pleas. 
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The  questions  raised  in  the  case  are —  M»y  Term, 

1.  Whether  junior  mortgagees  are  necessary  parties  to  ___  *°™. 

a  suit  of  a  senior  to  foreclose.  Mack 

It  seems  that  they  are  not.     PatHson  v.  Shaw,  6  Ind.  R.     Gboveb. 
377,  and  authorities  there  cited  (1).     They  are  proper,  but 
not  necessary  parties. 

2.  Whether  the  mortgage  in  this  case  had  been  paid. 
That  was  a  question  upon  the  evidence,  and  we  see  no 

ground  to  interfere  with  the  decision  of  it  below. 

3.  Whether,  where  several  mortgagees  are  brought  be- 
fore the  Court,  each  having  a  separate  claim  against  the 
mortgagor,  which,  of  itself,  is  within  the  jurisdiction  of  the 
Court,  but  the  aggregate  of  all  of  which  claims  amounts 
to  a  sum  beyond  that  jurisdiction,  the  jurisdiction  of  the 
the  Court  is  ousted. 

We  incline  to  think  the  jurisdiction  is  not  ousted.  We 
think  the  case  may  be  assimilated  to  that  of  an  attach- 
ment, where  separate  creditors  file  claims. 

The  judgment  is  affirmed  with  1  per  cent,  damages  and 
costs. 

J.  &  Scobey  and  W.  Cumback,  for  the  appellants  (2). 

B.  W.  Wilson,  for  the  appellee  (3). 

(1)  See,  also,  11  Ind.  B.  398. 

(2)  Counsel  for  the  appellants  cited  the  following  authorities : 

1.  Upon  the  question  of  parties.  2  R.  S.  p.  31,  $  18.— 7  Ind.  B.  122.— 
Minor  v.  The  Mechanics'  Bank,  1  Pet.  46.— Fletcher  v.  Mansvr,  5  Ind.  B.  267. 

2.  Upon  the  question  of  jurisdiction.  2  B.  S.  p.  6,  §  5. — B.  S.  1838,  p.  202, 
S  16.— Payne  v.  Miller,  6  Blackf.  178.— Thurman  v  Hammond,  5  Blackf.  66.— 
Tripp  t.  Elliott,  id.  168.— Heed  v.  Scring,  7  id.  135.— Bogart  v.  The  New  Al- 
bany, £c,  1  Ind.  B.  38. 

In  the  course  of  their  argument,  counsel  contended  that  Egbert  v.  Rush,  7 
Ind.  B.  706,  overrules  Calkins  v.  Evans,  5  id.  441,  and  McVicker  v.  Pratt, 
id.  450. 

(3)  Mr.  Wilson,  contra,  upon  the  question  as  to  parties,  cited  3  Johns.  Ch. 
457;  Calvert  on  Parties,  128,  et  seq.;  7  Bac.  Abr.  161,  and  cases  cited;  6  Ind. 
B.377;  8  Blackf.  165. 

IJe  contended  that  Egbert  v.  Rush,  %  Ind.  B.  706,  does  not  overrule  any 
case,  and  cited  8  Ind.  B.  378,  and  9  id.  256,  257. 
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Mar  Term, 

1859. 

Pattok 


T*  mm  t. 


Patton  v.  Hamilton. 

144  551  Hamiltoh     ®°k t0  recover  dAmagei  for  the  breach  of  a  contract.    Answer,  that  the  con- 

12   250;  tract  was  obtained  by  fraud.    Reply  in  denial.    Held,  that  the  defendant 

Hfl^8!    — ,  had  the  open  and  close. 

12       |56l  The  erog^exaioiQ^oii  0f  a  witness  should  be  confined  to  the  subject-matter 

'  of  the  original  examination.    If  a  party  wishes  to  examine  his  opponent's 

witness  touching  new  matter,  he  must  call  him  afterwards  as  his  own  wit- 
ness. 
A  judgment  will  not  be  rerersed  for  a  failure  to  assess  nominal  damages. 

*>«%£  APPEAL  from  the  Decatur  Circuit  Court. 

Perkins,  J. — Patton  sued  Hamilton  to  recover  damages 
for  the  breach  of  a  contract. 

Answer,  that  the  contract  was  obtained  by  fraud. 

Reply,  in  denial. 

Jury  trial;  verdict  and  judgment  for  the  defendant. 

The  Court  gave  the  defendant  the  opening  and  closing 
of  the  case.  This  was  right  The  burden  of  the  issue 
was  upon  him. 

On  the  trial,  the  Court  restricted  the  cross-examination 
of  witnesses  to  the  subject-matter  of  the  original  examina- 
tion. This  war*  right.  If  the  party  wished  to  examine 
his  opponent's  witnesses  to  new  matter,  he  could  do  so  by 
calling  them  afterwards  as  his  own  witnesses.  Wright  v. 
Gaff,  6  Ind.  R.  417,  on  p.  420. 

Errors  are  assigned  upon  the  giving  and  refusing  of  in- 
structions by  the  Court,  and  the  refusing  of  a  new  trial. 
The  evidence  is  of  record. 

The  contract  sued  upon  was  for  the  conveyance,  by  a 
son,  just  turned  of  twenty-one  years  of  age,  of  his  father's 
farm,  to  the  plaintiff.  The  father  was  living  upon  the 
farm,  and  had  not  authorized  the  son  to  sell  it  The  right 
by  virtue  of  which  the  son  assumed  to  make  the  sale  was, 
that  he  expected  the  farm  would  fall  to  him  at  his  father's 
death.     The  purchaser  knew  all  these  facts. 

The  issue  made  for  trial  by  the  pleadings,  as  we  have 
seen,  was  one  of  fraud.  Instructions  should,  therefore, 
have  been  relevant  to  that  issue.  But  we  shall  not  spend 
time  in  examining  those  in  this  case. 
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Upon  the  facts  appearing  in  evidence,  no  jury  wfculd  **?  Tcrmr 
ever  be  impanneled  that  would  give  the  plaintiff  a  ver-       1809. 
diet  for,  at  all  events,  more  than  nominal  damages.     The       Hust 
evidence  tends  to  show  fraud  and  undue  means,  on  the       Covk. 
part  of  the  plaintiff,  in  obtaining  the  contract  from  young 
Hamilton,  and  does  not  show  any  damage  arising  from 
the  breach  of  it.     This  is  sufficient,  without  searching  for 
further  grounds,  to  sustain  the  judgment  below.    A  new 
trial  will  not  be  granted  for  a  failure  to  assess  nominal 
damages.     Ind.  Dig.  591. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

X  &  Scobey  and  W.  Cumback,  for  the  appellant. 

J.  flyman,  for  the  appellee. 


Hust  v.  Conn. 


vsrm 
m  5tt 


Under  the  code,  a  summons  issued  upon  a  praecipe,  before  the  filing  of  the 
complaint  in  the  cause,  will  be  set  aside  on  appearance  and  motion. 

An  attorney  acting  as  amicus  curia  cannot  take  an  exception. 

Where  the  complaint  does  not  show  that  the  summons  was  prematurely  issued, 
a  demurrer  based  upon  that  defect  is  bad. 

If  the  defendant  appear  and  demur  to  the  complaint,  he  will  not  afterwards  be 
allowed  to  question  the  validity  of  the  summons. 

The  Supreme  Court  will  not  review  the  action  of  an  inferior  Court,  in  grant- 
ing a  new  trial,  unless  great  injustice  appears  to  have  been  done. 

APPEAL  from  the  Pulaski  Court  of  Common  Pleas.      Saturday, 

Davison,  X — Hust  was  the  plaintiff,  and  Conn  the  de-    ay 
fendant.     The  record  shows  that  the  plaintiff,  on  the  28th 
of  September,  1855,  filed  in  the  clerk's  office  of  said  Court, 
a  praecipe,  in  these  words: 

"Jesse  Oorm  v.  James  Hust 

"  The  clerk  will  issue  a  summons  in  the  above  entitled 
cause,  returnable  on  the  second  day  of  the  term.  Indorse 
suit  brought  to  recover  damages  for  trespass — damages 
claimed,  200  dollars.  [Signed]  Carter  and  Hathaway, 
attorneys  for  plaintiff." 
Vol.  XII— 17 
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M*y  Term,  A  summons  was  accordingly  issued,  and  delivered  to  the 
18o"»  sheriff,  which  was  on  the  same  day,  viz.,  the  28th  of  Sep- 
Host       tember,  served  on  the  defendant,  and  so  returned  by  the 

•ym 

Coinr.  sheriff.  After  this,  on  the  29th  of  September,  the  plaintiff 
filed  in  said  clerk's  office,  a  complaint,  wherein  he  charges 
the  defendant  with  having  broken  and  entered  his  (plain- 
tiff's) close,  whereby  he  was  damaged  200  dollars.  At  the 
term  of  the  Common  Pleas  next  after  the  service  of  the 
summons,  one  James  W.  Eldridge,  an  attorney  of  the 
Court,  as  a  friend  of  the  Court,  moved  to  set  aside  the 
summons  and  dismiss  the  suit,  on  the  ground  that  the 
summons  was  issued  before  the  filing  of  the  complaint; 
but  his  motion  was  overruled,  and  he  excepted.  This  rul- 
ing is  assigned  for  error. 

The  code  says:  "  A  civil  action  shall  be  commenced  by 
filing  in  the  clerk's  office  a  complaint,  and  causing  a  sum- 
mons to  issue  thereon."  2  R.  S.  p.  35,  §  31.  This  rule  of 
practice  seems  to  be  imperative;  and  had  the  defendant 
appeared,  and  made  a  motion  to  set  aside  the  summons, 
&c,  and  upon  its  denial,  excepted  to  the  opinion  of  the 
Court,  the  ruling  would  have  been  held  erroneous.  But 
we  have  decided  that  an  attorney  acting  as  amicus  curia 
has  no  right  to  take  an  exception.  Campbell  v.  Swasey, 
at  the  present  term  (1).  It  follows  that  the  alleged  error, 
founded  upon  the  exception  taken,  is  not  available  in  this 
Court 

The  motion  of  the  attorney  having  been  disposed  of,  the 
defendant  appeared  and  demurred  to  the  complaint,  alleg- 
ing for  cause  of  demurrer,  "that  the  Court  had  no  jurisdic- 
tion of  the  subject  or  of  the  defendant,  for  the  reason  that 
the  summons  was  issued  prior  to  the  filing  of  the  com- 
plaint." The  demurrer  was  overruled,  and,  we  think,  cor- 
rectly. Whether  the  summons  was  or  was  not  prematurely 
issued,  does  not  appear  in  the  complaint,  and  the  statutory 
rule  is,  that  a  demurrer  reaches  such  defects  only,  as  appear 
on  the  face  of  the  pleading.  2  R.  S.  p.  38,  §  50.  But  the 
defendant  having  appeared  and  demurred  to  the  complaint, 
cannot  afterwards  be  allowed  to  question  the  validity  of 
the  summons. 
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Upon  the  overruling  of  the  demurrer,  the  defendant  an-  May  Term, 
swered;  and  issues  being  made,  the  cause  was  submitted  ±859. 
to  a  jury,  who  found  for  the  defendant  Motion  for  a  new  Buffing 
trial,  on  the  alleged  ground  that  the  verdict  was  contrary  Tilton. 
to  law,  and  unsustained  by  the  evidence,  which  motion 
the  Court  sustained,  and  the  defendant  excepted.  After 
this,  at  a  subsequent  term,  there  was  a  second  trial  of  the 
cause,  which  resulted  in  a  verdict  for  the  plaintiff,  upon 
which  the  Court,  having  refused  a  new  trial,  rendered 
judgment,  &c  The  action  of  the  Court,  in  sustaining 
the  plaintiff's  motion  for  a  new  trial,  is  alleged  to  be  errone- 
ous. An  appellate  Court  will  always  more  readily  con- 
trol the  discretion  of  the  Court  below,  in  refusing  a  new 
trial,  than  in  granting  it;  because  the  refusal  operates  as  a 
final  adjudication  of  the  rights  of  the  parties.  Indeed, 
we  have  ruled,  that  the  granting  of  a  new  trial  by  the 
Circuit  Court,  is  a  question  of  sound  discretion,  which 
will  not  be  disturbed  in  this  Court,  unless  a  very  plain  case 
of  injustice  is  made  to  appear.  Nagle  v.  Hornberger,  6 
IncL  B.  69.  In  the  case  before  us,  we  have  carefully  ex- 
amined the  evidence  in  relation  to  which  the  Common 
Pleas  sustained  the  plaintiff's  motion,  and  are  decidedly  of 
opinion  that  that  Court,  in  granting  the  new  trial,  acted 
properly  within  the  scope  of  a  sound  discretion.  Powell  v. 
Grimes,  8  Ind.  R.  252. — Leppar  v.  Enderton,  9  id.  353. — 
10  id.  485. 

Per  Curiam. — The  judgment  is  affirmed  with  5  per  cent, 
damages  and  costs. 

D.  D.  Pratt,  for  the  appellant. 

(1)  Ante,  70. 
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12  259 
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143    366 


Ruffing  and  Another  v.  Tilton  and  Others. 

148 

iso  aw 
An  assignment  of  error  in  this — that  judgment  was  rendered  for  the  appellee  I  12  250 1 

when  it  ought  to  have  been  rendered  for  the  appellant— amounts  to  nothing.  I**9    ra' 
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May  Term, 

1859. 

Ruffing 

t. 
Tiltoic. 


If,  under  any  supposable  state  of  the  evidence,  instructions  given  would  bate 
been  correct,  it  will  be  presumed,  the  record  not  showing  the  contrary,  thai 
such  evidence  did  exist. 

In  the  absence  of  the  evidence,  it  will  be  presumed  that  the  action  of  the  Court, 
in  refusing  instructions,  was  correct. 

Although  the  claims  of  judgment-creditors  be  several,  they  may  unite  in  a  rait 
to  set  aside  a  fraudulent  conveyance,  and  subject  the  property  to  the  pay- 
ment of  their  judgments.  At  least,  the  defendant  cannot  ccmplain  of  the 
joinder. 

There  is  no  error  in  permitting  a  discussion  before  the  Court,  in  the  presence 
of  the  jury,  touching  the  proper  form  of  their  verdict. 

The  jury  have  a  right  to  find  a  special  verdict,  unless  otherwise  directed  by 
the  Court. 

A  conveyance  executed  with  the  intent  to  defraud  creditors,  is  not  rendered 
valid  by  the  circumstance  that  H  was  executed  upon  an  adequate  conskkn- 
tion. 

If  a  conveyance  be  made  colorably  with  intent  to  defraud  existing  creditor?, 
it  may  be  avoided  by  subsequent  creditors. 


Saturday, 
May  28. 


APPEAL  from  the  Carroll  Circuit  Court 

Wohden,  J. — Complaint  by  TiUon  and  Malony  against 
Charles  and  John  N.  Rvffing,  to  set  aside  a  conveyance  of 
certain  real  estate,  made  by  Charles  to  John  N.  Ruffing,  on 
the  ground  that  the  conveyance  was  made  to  defraud  the 
creditors  of  said  Charles,  the  plaintiffs  being  such  creditors, 
and  having  judgment  against  him.  Margaret  Ruffing- 
formerly  wife  of  Charles,  on  her  petition  setting  up  a  di 
vorce  from  said  Charles,  and  a  decree  against  him  for  ali- 
mony, was  made  a  party  plaintiff,  asking  that  the  convey- 
ance be  set  aside  and  her  alimony  made  out  of  the  premi- 
ses. 

There  was  a  default  as  to  Charles,  but  John  N.  appeared 
and  answered.  Issues  were  made  up,  and  the  cause  tried 
by  a  jury,  which  resulted  in  a  verdict  and  judgment  for  the 
plaintiffs,  over  a  motion  for  a  new  trial. 

Exception  was  taken  to  several  rulings  of  the  Court  on 
demurrers,  but  no  error  is  assigned  upon  these  rulings. 

The  errors  asssigned  are  as  follows,  viz.: 

1.  "Judgment  was  rendered  for  the  appellees  when  it 
ought  to  have  been  rendered  for  the  appellants. 

2.  "  The  Court  erred  in  giving  the  instructions  asked  for 
by  the  appellees,  and  in  refusing  instructions  asked  for  by 
the  appellants. 
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3.  "  The  Court  erred  in  refusing  a  new  trial  for  the   *%  Tcrn>. 
causes  assigned."  1859. 

The  first  assignment  is  too  general,  and  amounts  to  noth-  Rioting 
ing.  Kimball  v.  Sloss,  7  Ind.  R.  589. — King  v.  WiUcinsy  10  tiuoh. 
id  216. 

The  evidence  is  not  set  out,  and,  therefore,  we  must  pre- 
sume that  the  instructions  refused  were  inapplicable  to  the 
facts  proven,  and  were  therefore  refused,  if  correct  in  the 
abstract     Woolley  v.  The  State,  8  Ind.  R.  502, 

The  instructions  given,  if  not  all  entirely  correct,  are  so 
in  the  main,  and  some  of  them  are  very  clearly  so.  We 
cannot  say  that  any  of  them  are  wrong  under  any  suppos- 
able  state  of  facts  that  might  have  been  shown. 

It  is  well  settled  that  if,  under  any  supposable  state  of 
the  evidence,  the  instructions  given  could  have  been  cor- 
rect, it  will  be  presumed,  the  record  not  showing  the  con- 
trary, that  that  state  did  exist.  Ind.  Dig.,  p.  684,  §  430. 
Some  of  the  instructions  asked  were  refused  as  asked,  but 
given  as  modified  by  the  Court  In  the  absence  of  the 
testimony,  we  presume  the  instructions,  as  asked,  were  pro- 
perly refused. 

The  last  error  assigned  relates  to  the  ruling  of  the  Court 
on  the  motion  for  a  new  trial. 

The  following  are  the  reasons  for  which  a  new  trial  was 
asked,  viz.: 

1.  "The  Court  erred  in  permitting  the  said  Margaret 
Buffing  to  be  made  a  co-plaintiff. 

2.  "  The  verdict  is  contrary  to  law  and  the  evidence  in 
the  case. 

3.  "  The  Court  erred  in  refusing  to  give  the  instructions 
asked  for  by  the  defendant,  as  asked  for,  which  were  re- 
fused. 

4.  "  The  Court  erred  in  giving  the  instructions  asked  for 
by  plaintiff 

5.  "  The  verdict  of  the  jury  is  contrary  to  the  instruc- 
tions of  the  Court  and  the  evidence  in  the  cause. 

•  6.  "  The  Court  erred  in  permitting  an  argument,  by  the 
counsel  for  the#plaintiff  to  the  Court,  as  to  the  form  of  the 
verdict,  in  presence  of  the  jury,  after  they  had  been  returned 
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May  Term,   into  Court  and  polled,  and  some  of  them  had  dissented 
1859.      frorn  the  verdict. 


Ruffih g  7.  «  Because  the  jury  did  not  find  whether  the  deed  of 
Tiltok.  conveyance  from  Charles  Ruffing  to  John  N.  Rvffing,  for 
the  premises  referred  to  in  the  complaint  was  a  bona  fide 
deed,  executed  for  a  valuable  and  fair  consideration." 

The  first  reason  for  a  new  trial,  we  think,  is  insufficient, 
even  on  the  supposition  that  a  motion  for  a  new  trial  was 
the  remedy  for  the  supposed  error.  Although  the  claims  of 
the  plaintiffs,  TiUon  and  Malony,  and  Margaret  Ruffing, 
were  several  and  not  joint,  yet  they  were  judgment  credit- 
ors, and  had  a  right  to  unite  in  a  suit  to  set  aside  the  fraud- 
ulent conveyance,  and  subject  the  property  to  the  payment 
of  their  judgments.  Kipper  v.  Glcmcey,  2  Blackf.  356.  At 
least,  the  defendants  had  no  right  to  complain  of  her  being 
made  a  party  plaintiff.  The  other  plaintiffs,  if  any  one, 
were  the  persons  injured  by  her  coming  in  as  a  party,  and 
they  do  not  complain. 

The  second  reason  we  will  consider  in  connection  with 
the  seventh. 

What  we  have  said  already,  disposes  of  the  third  and 
fourth.  The  evidence  not  being  before  us,  we  have  no 
means  of  determining  whether  there  is  anything  in  the 
fifth ;  but  we  must  presume  that  the  verdict  is  in  accord- 
ance with  the  instructions  of  the  Court,  and  the  evidence 
in  the  cause. 

The  sixth  reason  for  a  new  trial  grows  out  of  the  follow- 
ing facts,  as  appears  by  the  record.  The  jury  returned  into 
Court  with  a  verdict,  and  upon  being  polled,  some  of  them 
dissented  from  it.  This  verdict  was  not  received.  There- 
upon, the  Court  permitted  counsel  for  the  plaintiff}  to  ad- 
dress the  Court  in  the  presence  of  the  jury,  as  to  the  form 
of  the  verdict,  to  which  exception  was  taken.  Thereupon, 
the  jury,  after  receiving  additional  instructions  as  to  the 
form  of  their  verdict,  retired,  and  afterwards  returned  into 
Court  with  the  verdict  contained  in  the  record,  and,  upon 
being  polled,  all  assented  thereto. 

We  are  unable  to  perceive  any  error  in  permitting  a  dis- 
cussion before  the  Court  in  the  presence  of  the  jury,  as  to 
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the  proper  form  of  their  verdict.     Such  discussion,  cer-  May  Term, 
tainly,  would  not  necessarily  prejudice  the  substantial       1859. 
rights  of  the  parties,  and  if  any  injury  has  resulted  in  this     Bufpikg 
case,  it  is  not  shown.    This  point  is  abandoned  by  counsel,      Tiltox. 
as  it  is  not  discussed  by  them,  in  their  brief. 

There  was  no  general  verdict  found  by  the  jury,  but  they 
returned  the  following  special  verdict  in  response  to  inter- 
rogatories put  to  them,  viz.: 

"The  jury  find  that  Charles  Ruffing  conveyed  said  pre- 
mises to  the  said  John  N.  Ruffing,  for  the  purpose  of  de- 
frauding his  creditors;  that  said  John  N.  Ruffing  had  know- 
ledge of  the  fraudulent  intentions  of  said  Charles  Ruffing; 
and  that  John  N.  Ruffing  is  still  in  possession  of  the  premi- 
ses alleged  to  have  been  thus  fraudulently  conveyed  to  him 
by  said  Charles. 

"The  jury  find  that  said  Charles  did,  at  the  time  of 
making  said  deed,  intend  to  abandon  his  wife;  and  that 
he  executed  said  deed  for  the  purpose  of  defrauding  his 
wife  out  of  her  alimony;  and  the  jury  further  find,  that 
the  said  John  N.  Ruffing  did  make  promises  to  the  said 
Margaret  Ruffing  to  procure  her  signature  to  the  deed, 
without  which  promises,  she  would  not  have  signed  the 
deed. 

"  The  jury  find  that  said  Charles  afterwards  abandoned 
his  said  wife,  Margaret  Ruffing,  in  pursuance  of  his  inten- 
tion at  the  time  of  the  execution  of  the  deed  of  convey- 
ance by  himself  to  John  N.  Ruffing;  that  Margaret  after- 
wards obtained,  in  the  Carroll  Circuit  Court,  a  decree  of 
divorce,  and  for  alimony,  against  said  Charles,  and  upon 
her  application,  in  consequence  of  such  abandonment. 

"The  jury  find  that  plaintiffs,  Tilton  and  Malony,  ob- 
tained judgment  in  the  Carroll  Circuit  Court,  against  said 
Charles,  on  their  debt  against  him  for  the  sum  of  368  dol- 
lars, 44  cents,  on  the  28th  of  August,  1852;  that  Margaret 
obtained  her  decree  against  Charles  for  alimony,  to  the 
amount  of  600  dollars,  on  the  8th  of  May,  1854;  and  that 
at  the  commencement  of  the  suit,  said  Charles  had  no 
other  property  out  of  which  plaintiff's  claim  could  be 
made." 
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May  Term,        l8  this  verdict  contrary  to  law,  as  specified  in  the  second 

— ___  reason  for  a  new  trial?  or  is  it  bad  because  the  jury  did  not 

Ruffiho     find  whether  the  deed  of  conveyance  from  Charles  Ruffing 

Tiltok.      for  the  premises,  &c,  was  a  bona  fide  deed,  executed  for  a 

valuable  and  fair  consideration,  as  specified  in  the  seventh 

reason  for  a  new  trial. 

The  verdict  is  a  special  one,  by  which  the  jury  found 
the  facts  only,  leaving  the  judgment  thereon  to  the  Court. 
Such  a  verdict,  the  jury  had  a  right  to  find,  unless  other- 
wise directed  by  the  Court.    2  R.  S.  p.  114,  §  336. 

It  is  objected  that  the  special  verdict  does  not  authorize 
the  judgment  in  favor  of  Margaret  Ruffing,  because  it  does 
not  find  sufficient  for  that  purpose.  It  finds  that  the  pro- 
perty was  conveyed  by  said  Charles,  for  the  purpose  of  de- 
frauding his  creditors,  and  that  John  N.  had  knowledge  of 
such  fraudulent  intent.  It  also  finds  that  at  the  time  of 
executing  the  conveyance,  said  Charles  intended  to  aban- 
don his  wife,  and  executed  the  deed  for  the  purpose  of  de- 
frauding her  of  her  alimony;  but  it  does  not  find  that  John 
N.  had  any  knowledge  of  the  latter  contemplated  fraud. 
This,  it  is  insisted,  is  not  sufficient  to  authorize  a  judg- 
ment in  favor  of  Margaret,  in  the  absence  of  any  finding 
upon  the  question  whether  the  deed  was  executed  for  a 
valuable  and  fair  consideration. 

A  conveyance  executed  with  the  intent  to  defraud  cred- 
itors, is  not  rendered  valid  by  the  circumstance  that  it  was 
executed  upon  an  adequate  consideration.  Rogers  v.  Evans, 
3  Ind.  R.  574. 

Margaret,  at  the  time  of  the  execution  of  the  convey- 
ance, could  not,  perhaps,  be  considered  a  creditor;  but  it 
is  said  to  be  clear,  that  if  a  conveyance  be  made  colorably 
with  intent  to  defraud  any  existing  creditor  or  creditors,  it 
may  be  avoided  by  subsequent  creditors;  in  other  words, 
that  evidence  of  collusion  against  existing  creditors  is 
sufficient  evidence  of  fraud  against  subsequent  creditors. 
1  Am.  Lead.  Cases,  71,  and  authorities  there  cited. 

Margaret  became  a  creditor  when  she  obtained  her  de- 
cree for  alimony;  and  according  to  the  above  authority, 
she  would  have  been  entitled  to  have  the  conveyance  set 
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aside,  although  there  had  been  no  finding  that  it  was  made   M*y  Twm> 
with  an  intent  to  defraud  her.  1859. 

Here,  the  jury  have  found  the  fraudulent  collusion  be-  Botfikg 
tween  Charles  and  John  N.,  to  defraud  creditors  then  exist-  Tilton. 
ing,  and  that  is  sufficient  evidence  against  John  iV.,  to  fix 
upon  him  a  knowledge  of  the  fraudulent  intent  of  said 
Charles  in  respect  to  said  Margaret  When  he  purchased, 
John  N.  was  apprised  that  the  designs  of  his  grantor  were 
fraudulent,  and  having  such  knowledge,  he  participated  in 
the  fraud  by  taking  a  conveyance  of  the  property,  and  he 
cannot  be  permitted  to  say  that  he  was  not  apprised  of 
the  fall  extent  of  his  vendor's  fraudulent  designs.  In  this 
view  of  the  case  it  is  wholly  immaterial  whether  the  con- 
veyance was  voluntary,  or  made  upon  an  adequate  consid- 
eration. 

We  think  the  verdict  was  sufficient  to  authorize  the 
judgment  in  favor  of  Margaret  Ruffing  as  well  as  the  other 
plaintiffs  in  the  case. 

But  it  is  objected,  that  as  Margaret  joined  in  the  deed 
of  conveyance  with  Charles,  knowing  the  same  to  have 
been  made  with  intent  to  defraud  creditors,  she  cannot 
now  be  permitted  to  take  advantage  of  her  own  wrong, 
and  ask  the  conveyance  to  be  set  aside  for  her  own  bene- 
fit 

In  answer  to  this,  *it  may  be  remarked  that  it  nowhere 
appears  that  Margaret,  at  the  time  of  the  execution  of  the 
conveyance,  was  apprised  of  the  fraudulent  intent  of  her 
said  husband.  In  her  petition  to  be  made  plaintiff  in  the 
case,  she  alleges  the  conveyance  to  have  been  fraudulent; 
but  no  just  interpretation  of  the  language  employed  leads 
to  the  conclusion  that  she  was  cognizant  of  that  fact  at  the 
time  the  conveyance  was  executed. 

We  have  examined  all  the  errors  assigned,  and  are  of 
opinion  that  none  of  them  is  sufficient  to  reverse  the  judg- 
ment Some  other  points  are  made  in  the  brief  of  coun- 
sel, but  not  being  assigned  for  error,  we  have  not  examined 
them. 
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May  Term,        per  Curiam. — The  judgment  is  affirmed  with  3  per  cent 
1859«      damages  and  costs. 

Mabtih         J.  F.  Suit  and  J.  M.  Cowan,  for  the  appellants. 
Wtkcoop.        &  A.  Huff,  Z.  Baird,  J.  M.  La  Rue,  and  Sims  and  Sims, 
for  the  appellees. 


Martin  v.  Wyncoop  and  Others. 

An  administrator  is  a  trustee  of  the  real  as  well  as  the  personal  estate  of  his 
decedent;  and  as  such,  he  cannot  purchase  such  real  estate  at  a  sheriff's 
sale,  for  himself  or  for  another,  even  though  it  be  sold  on  an  execution  in 
his  favor  levied  before  he  assumed  the  trust,  and  although  it  may  appear 
that  he  used  efforts  to  make  the  property  sell  for  the  best  price  possible. 

And  the  cestui  que  trust  may  have  such  a  sale  set  aside,  without  showing  fraud, 
or  that  the  administrator  made  an  advantageous  bargain. 

Saturday  APPEAL  from  the  Marion  Circuit  Court. 

Afnv  98 

Worden,  J. — Daniel  B.  Fatout  filed  his  bill  in  chancery 
(under  the  old  practice)  against  the  heirs  of  Austin  W. 
Morris,  the  heirs  of  Eben  Pierce,  deceased,  and  the  appel- 
lant, Martin,  to  remove  a  cloud  from  the  title  to  certain 
lands  which  Morris  had,  in  his  lifetime,  sold  to  Fatout. 
The  heirs  of  Pierce  ( Wyncoop  et  al)  filed  a  counterclaim 
or  cross-bill  against  all  the  other  parties,  and  set  up  a 
claim  to  a  tract  of  land  which  Morris  had  sold  to  Martin. 
The  heirs  of  Pierce  allege  that  the  sale  of  the  land  by 
Morris  to  Martin  was  in  violation  of  the  trust  reposed 
in  Morris,  as  administrator  of  the  estate  of  Pierce.  The 
correctness  of  the  ruling  of  the  Court  in  reference  to  the 
piece  of  land  last  mentioned  is  the  only  point  before  us. 

The  facts,  so  far  aB  it  is  necessary  to  state  them  in  order 
to  an  understanding  of  the  question  presented,  are  as  fol- 
lows, viz, : 

Pierce,  in  his  lifetime,  was  the  owner  of  the  land  in  con- 
troversy.    Morris  held  certain  judgments  against  Pierce, 
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on  which  executions  had  been  issued  and  levied  upon  the   May  Term, 
lands  in  the  lifetime  of  Pierce;  and  while  the  lands  were       1859. 
thus  held  by  the  levy,  Pierce  died,  but  writs  of  venditioni     Martin 
exponas  issued,  on  which  the  land  was  finally  sold.    Be-    Wyxcoof. 
fore  the  land  was  sold,  Morris  was  appointed  administra- 
tor of  Pierce's  estate.     On  the  sale  of  the  lands,  Morris 
became  the  purchaser,  received  the  sheriff's  deed,  and  after- 
wards conveyed  the  land  to  Martin  for  the  same  amount 
he  had  bid  at  the  sale.     Martin  had  notice  that  Morris 
was  the  administrator  of  the  estate  at  the  time  he  bought 
the  land  at  the  sheriff's  sale.    There  is  testimony  having  a 
tendency  to  show  that  Morris  bid  off  the  land  for  Martin, 
and  there  is  no  proof  of  any  actual  fraud  or  unfairness  in 
the  sale,  but  on  the  contrary,  Morris  appears  to  have  tried 
to  induce  competition,  and  wished,  as  the  witness  says,  to 
have  it  sell  for  the  highest  price.    Martin  has  made  lasting 
and  valuable  improvements  on  the  premises,  to  the  value 
of  100  dollars. 

The  Court  below1,  having  found  substantially  the  fore- 
going facts,  ordered  the  conveyances  from  the  sheriff  to 
Morris,  and  from  Morris  to  Martin,  to  be  set  aside,  on  the 
following  terms  and  conditions,  viz. :  The  property  was 
ordered  to  be  again  offered  for  sale  at  a  sum  equal  to  Mor- 
ris's bid  with  the  interest  thereon,  and  the  improvements 
made  on  the  premises  by  Martin,  amounting  to  1,479  dol- 
lars, 27  cents,  to  which  were  to  be  added  the  costs  of  the 
suit,  and  the  costs  of  the  sale  to  be  made  under  the  order, 
the  total  of  which  was  to  be  the  least  sum  for  which  the 
premises  were  to  be  offered ;  and  if  the  premises  failed  to 
sell  for  more  than  that  sum,  the  sale  aforesaid  and  convey- 
ance were  to  be  in  all  things  confirmed ;  but  if  the  land 
should  sell  for  more,  the  money  was  to  be  brought  into 
Court,  to  be  distributed  as  might  thereafter  be  ordered. 

Martin  appeals  from  the  order  of  the  Court,  and  assigns 
several  errors;  but  as  no  question  is  alluded  to  in  the  brief 
of  counsel,  except  as  to  whether  the  facts  warranted  such 
an  order,  we  of  course  shall  not  examine  any  other  ques- 
tion. 

It  is  claimed  that  this  case  does  not  fall  within  the  prin- 
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May  Term,   ciple  that  excludes  a  trustee  from  purchasing,  for  his  own 

1**®*      benefit,  the  property  embraced  in  the  trust. 

Martin         if  the  principle  extended  to  no  other  sales  than  those 

Wthcoop.    made  by  the  trustee  himself,  whether  under  an  order  of 

Court  or  otherwise,  where  his  character  of  vendor  and 

purchaser,  at  the  same  time,  would  be  utterly  inconsistent 

— his  duty  as  vendor  being  to  sell  the  property  for  the 

highest  price  that  could  be  obtained,  and  his  interest  as 

purchaser  to  get  it  for  the  lowest — the  case  would  clearly 

be  with  the  appellant,  as  he,  or  rather  his  vendor,  did  not 

purchase  at  his  own  sale,  but  at  a  judicial  sale  made  by 

the  sheriff. 

But  the  principle  is  broader  in  its  application,  and  ex- 
tends to  all  sales  of  the  trust  property,  whether  made  by 
the  trustee  himself  under  his  powers  as  trustee,  or  under 
an  adverse  proceeding.  As  a  general  trustee  of  the  sub* 
ject,  it  is  his  duty  to  make  it  bring  as  much  as  possible,  at 
any  sale  that  may  take  place;  and,  therefore,  he  cannot 
put  himself  in  a  situation  where  it  becomes  his  interest 
that  the  property  should  bring  the  least  sum. 

Thus,  in  Campbell  v.  Johnson,  1  Sandf.  148,  the  testator 
appointed  two  persons  his  executors,  and  the  guardians  of 
his  children,  and  devised  all  his  estate  to  them  in  trust,  to 
sell  for  the  benefit  of  his  heirs.  The  land  was  subject  to 
mortgages  given  by  the  testator,  and  under  one  of  them  it 
was  sold,  and  one  of  the  executors  purchased.  The  Court 
held  that  the  sale  must  be  set  aside  on  the  application  of 
the  heirs,  upon  the  ground  that  in  both  capacities,  as  trus- 
tees to  sell,  and  guardians  of  the  children,  the  executors 
had  a  duty  to  perform  in  regard  to  the  property,  which  ren- 
dered it  inequitable  for  either  of  them  to  become  a  pur- 
chaser. See,  also,  Bell  v.  Webb,  2  Gill,  164 ;  Evertson  v. 
Tappen,  5  Johns.  Ch.  498;  Toney  v.  The  Bank  of  Orleans, 
9  Paige,  650;   Van  Epps  v.  Van  Epps,  id  238. 

The  fact  that  the  land  was  bid  off  for  Martin  by  Morris, 
if  such  be  the  fact,  cannot  alter  the  case,  for  the  principle 
extends  to  purchases  by  the  trustee  for  another.  Bracken* 
ridge  v.  Holland,  2  Black!  377.— Ex  parte  Bennett,  10  Ves. 
381.     See,  also,  Gregory  v.  Gregory,  Coop.  204. 
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In  order  that  the  cestui  que  trust  may  have  such  sale  set  M*y  Twrm» 
aside  at  his  option,  it  is  not  necessary  that  he  should  show       1859. 
fraud,  or  that  the  trustee  has  made  an  advantageous  bar-     Maktiw 
gain.    Judge  Story  says:    "The  principle  applies,  how-   Wthcoop. 
ever  innocent  the  purchase  may  be  in  a  given  case,    *    * 
The  cestui  que  trust  is  not  bound  to  prove,  nor  is  the  Court 
bound  to  decide,  that  the  trustee  has  made  a  bargain  ad- 
vantageous to  himself.     The  fact  may  be  so,  and  yet  the 
party  not  have  it  in  his  power  distinctly  and  clearly  to 
show  it.     There  may  be  fraud,  and  yet  the  party  not  be 
able  to  show  it.     It  is  to  guard  against  this  uncertainty 
and   hazard  of  abuse,  and  to  remove  the  trustee  from 
temptation,  that  the  rule  does  and  will  permit  the  cestui 
que  trust  to  come  in  at  his  option,  and,  without  showing 
essential  injury,  to  insist  upon  having  the  experiment  of 
another  sale."     1  Story's  Eq.  Juris.,  §  322. 

The  case  of  Fox  v.  Mackreth,  2  Bro.  Ch.  400,  and  Da- 
voue  v.  Fanning',  2  Johns.  Cb.  252,  may  be  cited  as  leading 
cases  on  this  subject. 

But  it  is  claimed  that  as  Morris  had,  in  the  lifetime  of 
Pierce,  levied  upon  the  land,  whereby  he  might,  without 
reviving  his  judgments,  proceed  to  sell  on  a  venditioni  ex- 
ponas, and  purchase  in  the  land  on  such  sale,  his  rights  in 
that  respect  are  not  at  all  affected  by  his  taking  out  letters 
of  administration  on  the  estate. 

We  think  the  foregoing  authorities  establish  the  propo- 
sition that  a  trustee  cannot,  as  a  general  rule,  purchase  the 
trust  property,  either  at  his  own,  or  any  other  sale  thereof, 
and  that  the  principle  applies  to  this  case,  if  the  real  estate 
of  a  decedent  is  to  be  considered  trust  property  within  the 
meaning  of  the  rule,  and  if  the  rule  applies  to  a  sale  on 
execution  in  favor  of  the  trustee. 

There  is  much  plausibility  in  the  proposition  that  the 
real  estate  of  a  decedent  is  not  within  the  trust  committed 
to  an  administrator,  unless  he  proceeds,  in  the  statutory 
mode,  to  make  it  assets  for  the  payment  of  debts.  The 
personal  estate  is  the  primary  fund  out  of  which  debts  are 
to  be  paid,  and  the  administrator  has  nothing  to  do  with 
the  real  estate,  unless,  for  the  want  of  sufficient  personalty, 
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May  Term,   it  become  necessary  to  convert  it  into  assets.     It  descends 

1859.       immediately  to  the  heir,  or  goes  to  the  devisee,  subject 

Martin      only  to  the  rights  of  creditors. 

Wtncoop.        There  is  an  authority,  however,  that  settles  both  of  the 

points  above  suggested  against  the  purchaser.    Rodgers  v. 

Rodgers,  Hop.  515. 

In  this  case,  an  executor  had  purchased  the  lands  of  the 
testator  on  a  judgment  of  his  own  against  the  testator. 

The  chancellor,  after  stating  the  case,  proceeds  as  fol- 
lows: 

"  When  Haisey  Rodgers  assumed  the  office  of  executor, 
he  took  upon  himself  all  the  duties  of  that  trust,  and  he 
voluntarily  became  a  trustee  of  all  persons  interested  in 
the  estate  of  Thomas  Rodgers*  *  *  •  In  this  situation, 
Haisey  Rodgers  was  both  debtor  and  creditor.  He  was 
debtor,  as  executor,  to  all  the  creditors  of  Thomas  Rodgers; 
he  was  himself  a  creditor  by  the  judgment,  and  he  was 
thus,  in  respect  to  his  own  demand  upon  the  judgment, 
debtor  as  executor,  and  creditor  in  his  own  right.  If  the 
personal  estate  of  Thomas  Rodgers  had  been  sufficient 
to  pay  his  debts,  it  would  have  been  the  duty  of  Haisey 
Rodgers,  as  executor,  to  pay  the  debt  to  himself  from  the 
personal  fund.  He  could  not  have  been  allowed,  in  the 
exercise  of  his  right  as  creditor  by  judgment,  to  levy  the 
debt  to  himself  from  the  lands  of  the  testator,  while  it 
was  his  duty  as  executor  to  discharge  the  debt  from  the 
personal  estate.  Such  an  exercise  of  his  right  as  creditor 
would  have  been  subversive  of  his  duty  as  executor;  and 
it  is  clear,  that  in  such  a  case,  his  right  as  a  creditor  must 
have  yielded  to  the  duties  of  the  trust  which  he  had  as- 
sumed. *  *  In  this  case,  it  is  said  that  Haisey  Rodgers, 
though  a  trustee  of  the  personal  estate  of  the  testator,  is 
not  a  trustee  of  the  lands.  The  personal  estate  being  in- 
sufficient to  pay  the  debts  of  the  testator,  it  was  necessary 
that  the  lands,  or  some  of  them,  should  be  sold  for  the 
satisfaction  of  the  creditors.  All  persons  interested  in  the 
lands  were,  therefore,  interested  that  the  personal  effects 
should  be  fully  applied  to  the  payment  of  debts.  It  was 
the  duty  of  the  executor  to  apply  the  personal  estate  in 
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payment  of  debts;  and  next,  and  equally,  it  was  his  duty  M»7  Team, 
to  resort  to  the  lands,  in  the  manner  prescribed  by  law,  to  1™**** 
raise  a  sum  sufficient  to  pay  the  debts  which  might  remain  Martin 
unpaid  from  the  personal  fund.  When  the  personal  fund  Wtwcoop. 
is  deficient,  and  there  are  lands  of  the  deceased  debtor, 
the  executor  or  administrator  is  bound  to  apply  to  the  sur- 
rogate for  an  order  to  sell  the  lands.  Such  an  application 
is,  by  our  statute,  made  the  absolute  duty  of  an  executor 
or  administrator;  and  by  this  simple  and  excellent  method, 
all  the  creditors  of  a  deceased  debtor  may  obtain  satisfac- 
tion from  his  real  estate,  without  litigation  or  any  hostile 
proceeding.  The  executor  or  administrator  is,  by  our  law, 
made  the  agent  for  this  object.  It  is  his  duty  to  institute 
such  proceeding,  and  prosecute  it  to  effect,  and  this  meas- 
ure is  often  the  most  important  duty  of  his  office.  In  this 
case,  the  personal  estate  of  Thomas  Badgers  was  the  pri- 
mary subject  of  the  trust  of  this  executor;  and  the  land 
being  the  secondary  fund  for  the  payment  of  debts,  was 
the  secondary  subject  of  the  trust.  This  executor  was  the 
trustee  for  the  payment  of  debts  from  both  funds;  and  his 
trust  embraced  an  administration  not  only  of  the  personal 
estate,  but  also  of  the  lands  so  far  as  the  lands  were  neces- 
sary for  the  payment  of  debts.  As  executor,  he  had  no 
estate  in  the  lands ;  but  as  executor,  he  had  a  power  over 
the  lands,  and  a  duty  concerning  them,  which,  for  every 
purpose  of  justice,  constituted  a  trust,  and  him  a  trustee, 
of  those  lands.  Being  thus,  in  substance,  a  trustee  of  the 
lands,  he  was  bound  so  to  administer  them  and  apply 
them  to  the  payment  of  debts,  that  he  should  not  gain, 
and  those  interested  should  not  lose,  by  his  acts ;  and  as  a 
trustee,  he  is  subject  to  the  principle  of  equity  which  gives 
to  those  who  are  beneficially  interested,  the  option  to  affirm 
or  reject  the  purchase  thus  made  by  the  trustee.  *  *  * 
If  Halsey  Rodgers  had  not  accepted  the  trust  of  executor, 
he  would  have  been  at  full  liberty  to  pursue  all  his  reme- 
dies for  the  satisfaction  of  his  judgment.  *  *  *  But 
when  he  accepted  a  trust  which  imposed  on  him  the  duty 
of  taking  every  legal  and  prudent  measure  to  pay  the 
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Mmy  Term,   debts  of  Thomas  Rodger*  from  the  personal  and  real  ea- 

1869.      {atCj  he  was  no  longer  at  liberty  to  exert  his  rights  as  cred- 

Martik     itor  in  opposition  to  his  duties  as  executor.     He  continued 

Wrscoor.    a  creditor,  but  he  relinquished  any  right  of  a  creditor  which 

might  interfere  with  his  duty  as  trustee.     So  far  as  the 

rights  of  Hakey  Rodger*  as  a  creditor,  and  his  duties  as  a 

trustee,  were  in  conflict  with  each  other,  his  rights  yielded 

to  his  duties." 

The  property  had  been  sold  for  less  than  its  value,  but 
the  entire  reasoning  of  the  Court  shows  that  the  same  re- 
sult would  have  followed  had  it  been  otherwise.  The  sale 
was  set  aside,  and  on  appeal  to  the  Court  of  errors,  the 
decree  of  the  chancellor  was  affirmed.    3  Wend.  504. 

On  appeal,  it  was  said  by  Savage,  C.  J«,  "  There  is  no 
evidence  of  any  actual  fraud  in  the  sale,  but  the  propriety 
or  impropriety  of  such  a  sale  must  depend  upon  the  gene- 
ral question,  whether  a  trustee  can  be  permitted,  under 
any  circumstances,  to  sell  the  trust  property,  and  become  a 
purchaser  at  such  sale."  After  citing  the  case  of  Davoue  v. 
Fanning,  supra,  he  holds  that  the  principle  is  applicable  to 
the  case  then  before  the  Court,  holding  the  executor  a  trus- 
tee of  the  real  estate,  and  remarking  that,  "had  the  appel- 
lant declined  the  character  of  executor,  he  might  have  pur- 
sued his  remedy  under  his  judgment  and  execution ;  but 
he  should  not  be  permitted,  as  creditor,  to  sacrifice,  for  his 
own  benefit,  that  very  property  which  his  duty,  as  execu- 
tor, required  him  to  protect  and  to  dispose  of  to  the  best 
advantage  of  those  entitled  to  the  estate." 

We  have  been  thus  liberal  in  quoting  the  remarks  of 
the  Court,  because  the  case  is  directly  in  point,  and  the 
reasoning  of  the  Court,  in  all  essential  particulars,  is  ap- 
plicable to  the  case  at  bar.  We  are  inclined  to  follow  the 
New  York  doctrine,  and  hold  that  the  purchase  by  Morris, 
under  the  circumstances,  should  be  set  aside  on  the  terms, 
and  in  the  manner,  specified  in  the  order  made  below. 
We  are  not  clear  that  the  costs  of  the  suit  and  of  making 
the  sale  ordered,  should  have  been  included  in  the  sum 
at  which  the  property  was  to  be  rebffered;  but  upon  this 
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point  we  make  no  decision,  aa  the  appellant  cannot  com-   May  Term, 
plain  of  that,  even  if  it  were  wrong,  for  it  was  for  his.      1859* 
benefit.  Boris 

Per  Curiam. — The  judgment  is  affirmed  with  costs.  Gutsutgik. 

L.  Barbour  and  A.  G.  Porter,  for  the  appellant 


Boyle  v.  Guysinger. 


Where  the  plaintiff's  covenant  or  stipulation  constitutes  only  a  part  of  the 
consideration  of  the  defendant's  contract,  and  the  defendant  has  actually  re- 
ceived a  partial  benefit,  and  the  breach  on  the  part  of  die  plaintiff  might  be 
compensated  in  damages,  an  action  may  be  supported  against  the  defendant, 
without  averring  performance  by  the  plaintiff. 

Where  a  party,  before  the  time  fixed  for  the  performance  of  an  agreement,  \ 
disables  himself  to  perform  it  on  his  part,  no  demand  of  performance  is  ne-7 
ceseary. 

APPEAL  from  the  Henry  Court  of  Common  Pleas.      Saturday, 
Perkins,  X — Suit  upon  the  following  contract:  ay 

"  Sold  to  John  &  Guysinger,  two  hundred  head  of  well 
corn-fatted  hogs,  all  spayed,  and  altered,  weighing  two 
hundred  pounds,  net,  delivered  between  the  10th  of  No- 
vember,  1855,  and  the  1st  of  December,  1855,  at  the  option 
of  Guysinger,  delivered  and  weighed  on  the  farm  of  J.  & 
Guysinger,  in  Henry  township,  Henry  county;  for  which 
Guysinger  agrees  to  pay  to  Patrick  J.  F.  Boyle,  4  dollars 
per  hundred  pounds,  net,  in  bankable  funds;  200  dollars  to 
be  paid  by  the  first  of  August,  1855,  without  interest;  this 
article  to  be  binding  on  our  executors  and  administrators* 
December  23, 1854.        [Signed]        R  J  F.  Boyle, 

John  &  Guysinger" 

On  the  28th  of  April,  1855,  Guysinger  paid  Boyle  150 

dollars  of  the  200  dollars  due  the  1st  of  August  following; 

and  on  the  2d  of  August,  1855,  tendered  the  remaining  50 

dollars.    Boyle  refused  to  receive  it,  because  tendered  a 

Vol.  XIL— 18 
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May  Term,   day  too  late,  but  did  not  return,  or  offer  to  return,  the  150 
!****•      dollars  he  had  received. 

Jons  In  November j  1855,  Guysinger  demanded  the  hogs  and 

Julian,      offered  to  pay  the  stipulated  price  for  them.     Boyle  refused 
to  deliver  them — said  he  never  would  deliver  them — that 
the  hogs  were  already  in  Cincinnati,  Ohio. 
The  plaintiff  recovered. 

The  simple  statement  of  two  well  established  principles 
will  be  all  that  need  be  said  in  this  case. 

1.  Where  the  plaintiff's  covenant  or  stipulation  consti- 
tutes only  a  part  of  the  consideration  of  the  defendant's 
contract,  and  the  defendant  has  actually  received  a  partial 
benefit,  and  the  breach  on  the  part  of  the  plaintiff  might 
be  compensated  in  damages,  an  action  may  be  supported 
against  the  defendant  without  averring  performance  by  the 
plaintiff.  1  Chit  PL  323— Ind.  Dig.  297.— Chit  on  Cont. 
737.— Pickens  v.  BozeU,  11  Ind.  R.  275. 

2.  Where  a  party,  before  the  time  fixed  for  the  perform- 
ance of  an  agreement,  disables  himself  to  perform  it  on 
his  part,  no  demand  of  performance  is  necessary.  Ind.  Dig. 
787.— Chit  on  Cont  73a 

Per  Curiam. — The  judgment  is  affirmed  with  7  per  cent, 
damages  and  costs. 

O.  P.  Morton  and  E.  B.  Martindale,  for  the  appellant 
J.  H.  Mellett  and  W.  Ghrose,  for  the  appellee. 


is  27* 
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Jones  v.  Julian. 


Suit  upon  a  promissory  note.  The  plaintiff  assigned  the  note  pendente  Hu,  and 
moved  to  have  the  assignee  substituted  as  plaintiff.  The  Court  refused. 
Held,  that  this  was  matter  of  discretion. 

Upon  the  trial  of  this  cause,  it  appeared  that  a  written  contract  which  was  set 
up  in  defense  had  been  altered ;  but  both  the  parties  conceded  the  alteration, 
and  the  questions  of  value  and  damages  were  examined  and  decided  upon  it 
as  originally  executed.  Held,  that  evidence  touching  conversations  as  to 
who  had  made  the  alteration  was  irrelevant. 

A  verdict  is  good  if  the  Court  can  understand  it,  though  it  be  informal;  and 
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if  it  be  f  o  uncertain  that  the  Court  cannot  understand  it,  the  jury  most  be    May  Term, 
sent  back  with  proper  instructions  as  to  the  mode  of  framing  it.  1859. 


JOKBS 

APPEAL  from  the  Wayne  Court  of  Common  Pleas.         Juliak- 

Peuins,  J. — Suit  by  Jones  against  Julian,  on  a  promis-  Sat9trda 
sory  note.     Answer  by  way  of  counter-claim,  setting  up  May  28.' 
that  the  note  was  given  for  work  done  upon  a  special  con- 
tract; that  the  work  was  not  done  according  to  the  con- 
tract; that  damages  resulted,  for  which,  it  was  claimed, 
the  plaintiff  was  answerable  to  the  defendant. 

Replication  in  denial.  Thai.  Judgment  for  the  defend- 
ant for  eleven  cents  and  costs. 

During  the  progress  of  the  cause,  the  plaintiff  alleged 
that  he  had  assigned  the  note,  pendente  lite,  to  one  Lewis 
Jones,  and  moved  the  Court  that  he  be  substituted  as  plain- 
tiff.    The  Court  refused  the  motion. 

This  was  matter  in  the  discretion  of  the  Court*  Dear- 
mond  v.  Dearmond,  10  Ind.  R.  191. — Hubler  v.  Pullen,  9  id. 
273. — Harvey  v.  Myer,  id.  391. 

On  the  trial  it  appeared  that  the  written  contract  under 
which  the  work,  for  which  the  note  was  given,  was  per- 
formed, had  been  altered  after  its  execution,  but  it  did  not 
appear  by  whom.  The  alteration  was  conceded  by  both 
parties,  and  the  questions  of  value  and  damages  were  ex- 
amined and  decided  upon  the  instrument,  as  originally 
executed  between  the  parties. 

Evidence  was  given  and  rejected  touching  conversations 
as  to  who  made  the  unauthorized  alteration;  and  points 
are  made  upon  the  rulings  of  the  Court  as  to  such  evi- 
dence; but  we  are  unable  to  perceive  the  importance  of 
such  evidence,  whether  given  or  rejected,  in  the  decision  of 
this  cause.  It  seems  that  it  must  have  been  entirely  irrele- 
vant, and  without  any  bearing  upon  the  issue  tried.  Upon 
some  issues  which  might  be  raised  in  cases,  such  evidence 
would,  perhaps,  be  relevant. 

The  verdict  of  the  jury  is  objected  to.  The  jury  found 
for  the  defendant,  and  assessed  his  damages  at  eleven  cents. 
The  verdict  was  informal;  but  it  could  be  understood.  Its 
legal  effect  was,  that  the  jury  found  that  the  damages  to 
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May  Term,   th6  defendant,  by  the  breach  of  the  contract,  Were  eleven 

1859.      cents  greater  than  the  amount  of  the  note  sued  on,  which 

Thi  Board  was  for  a  part  only  of  the  contract  price  of  the  whole 
ofTbus-  u 

tbrs,  &©.,    work. 

Hustok         ^  tlle  ver^ict  had  lt)een  *°  uncertain  in  its  phraseology 

that  the  Court  could  not  understand  it,  the  jury  should 

have  been  sent  back  with  proper  instructions  as  to  the 

mode  of  framing  it 

Per  Curiam* — The  judgment  is  affirmed  with  costs. 

M.  Wilson  and  N.  JS.  Johnson,  for  the  appellant. 

Q.  W.  Julian,  for  the  appellee. 


This  Board  of  Trustees  op  the  Wabash  and  Erie 
Canal  t>.  Huston. 

An  objection  to  the  rendition  of  judgment  upon  a  report  of  referees,  not  bued 
upon  anything  before  the  Court,  may  be  disregarded. 

If  referees  err  upon  any  question  of  practice  daring  the  hearing,  objection 
most  be  made  then  and  there,  and  incorporated  in  either  a  bill  of  excep- 
tions or  a  statement  of  the  referees  in  their  report. 

Referees  may  be  required  to  report  the  feels  found;  but  that  requirement 
does  not  extend  to  the  evidence  by  which  those  facts  are  proved;  and  it  is 
ground  for  rejecting  the  report,  if  they  report  the  evidence  instead  of  the 
mcts  proved.  The  rule  as  to  special  verdicts  applies  to  special  reports  of 
referees. 

Mmday,  APPEAL  from  the  Hendricks  Circuit  Court. 

Jy    '  Perkins,  J. — Bait  by  Huston  against  the  trustees  of  the 

Wabash  and  Erie  canal,  to  recover  for  work  and  labor. 

Answer  by  the  defendants. 

Reply  by  the  plaintiff. 

And  thereupon,  by  agreement  of  the  parties,  the  matters 
in  controversy  in  the  suit  were  referred  to  the  decision  of 
Samuel  B.  Oookins  and  Samuel  C.  WUlson,  the  latter  se- 
lected by  the  plaintiff,  and  the  former  by  the  defendants; 
or,  in  the  event  of  the  refusal  of  said  Oookins  to  serve,  then 
to  EUsha  M.  Huntington  in  his  stead,  and  in  the  event  of 
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said  Willson  refusing  to  serve,  then  to  William  M.  Franklin  M*y  Ten*, 
in  his  stead;  and,  in  case  of  the  disagreement  of  the  afore-      1859. 


said  referees,  says  the  entry  of  reference,  they  shall  have  the  The  Baim> 
power  to  select  a  third,  to  whom  said  matters  of  difference    tk»b,  6c., 
shall  be  submitted,  and  who,  in  said  event,  shall  aid  jointly     hustoh. 
with  them  in  making  the  report  herein ;  and  it  is  ordered, 
ill  the  entry  of  reference,  that  s*id  matters  ip  controversy 
be  referred  as  aforesaid,  and  that  said  referees  meet  at 
Highland,  in  Clay  county,  on  Wednesday,  the  28th  instant, 
to  hear  the  testimony  and  decide  upon  said  matters;  that 
they  sit  from  day  to  day  until  the  same  is  closed,  and  that 
they,  or  a  majority  of  them,  in  case  they  select  a  third,  re- 
port their  decision  to  this  Court  at  the  next  term,  together 
with  the  facts  found,  and  the  conclusions  of  law  separately, 
and  this  cause  is  continued  till  the  next  term,  and  said 
plaintiff  has  leave  of  Court  to  withdraw  all  the  papers 
herein  for  the  use  of  said  referees. 

At  the  next  term,  the  referees  filed  their  report  as  fol- 
lows: 

"We,  Samuel  C  Willson  and  Samuel  B.  Qookins,  to 
whom  was  referred  certain  matters  of  controversy  pending 
in  the  Circuit  Court  of  the  comity  of  Hendricks,  in  the 
state  of  Indiana,  between  William  R.  Huston,  plaintiff,  and 
the  board  of  trustees  of  the  Wabash  and  Erie  canal,  de- 
fendants, having  taken  upon  ourselves  the  burthen  of  said 
reference,  and  having  heard  the  evidence  of  the  parties 
and  the  arguments  of  counsel,  do  make  this  report  upon 
the  law  and  facts  to  us  submitted,  in  manner  following, 
to-wit: 

"We  find  that  the  parties  entered  into  a  contract  in 
writing,  as  set  forth  in  the  complaint,  for  clearing  off  the 
timber  by  the  plaintiff  from  the  Birch  Creek  reservoir  of 
the  defendants,  a  copy  of  which  is  annexed  to  the  com- 
plaint; that  the  said  contract  was  entered  into  fairly  by 
both  parties,  and  that  the  evidence  does  not  show  any 
fraud  or  mistake  in  the  making  of  said  contract,  which  re- 
quires it  to  be  reformed. 

"  We  find,  from  the  evidence,  that  the  plaintiff  entered 
in  due  time  upon  the  work  mentioned  in  said  contract; 
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May  Term,   that  he  prosecuted  the  same  with  reasonable  diligence, 
1859.      an  j  that  he  performed  two-thirds  of  the  work  stipulated 
The  Board  to  be  done,  and  that,  it  was  done  in  the  manner  directed 
tees,  Ac",    by  the  defendants'  engineers. 

Huston  "  ^e  **n<*  *kat  t'ie  pl**11^  was  entitled,  by  the  terms  of 

the  contract,  to  be  paid  for  the  work  so  done  at  the  rate  of 
15  dollars  per  acre,  and  all  the  timber  upon  the  land  to  be 
cleared. 

"  We  find  that  the  land  to  be  cleared  amounted  to  six 
hundred  and  ninety-five  acres,  and  that  the  plaintiff  was 
and  is  entitled  to  receive  therefor  in  money,  the  sum  of 
10  dollars  per  acre. 

"  We  find  that  the  timber  upon  said  land,  to  which  the 
plaintiff  was  entitled,  was  of  the  value  of  9  dollars  per 
acre,  amounting  to  the  sum  of  6,255  dollars. 

"  We  find  that  the  defendants  caused  or  permitted  the 
land  which  was  to  have  been  cleared,  to  be  overflowed  with 
water,  by  closing  the  gates,  or  permitting  them  to  be  and 
to  remain  closed,  by  which,  if  they  had  been  left  open,  the 
water  would  have  passed  off,  and  the  said  land  to  have 
been  cleared  would  not  have  been  overflowed;  that  this 
occurred  about  the  1st  day  of  December,  1854,  and  that, 
in  consequence  of  such  overflow,  the  plaintiff  was  farced 
to  abandon  bis  work  and  the  timber  to  which  he  was  enti- 
tled; and  that,  if  said  land  had  not  been  so  overflowed, 
the  plaintiff  would  have  had  a  reasonable  time  in  which 
to  complete  the  work,  and  secure  the  timber  before  the  1st 
day  of  February,  1855. 

"  We  find  the  price  of  the  work  done,  and  the  value  of 
the  timber,  to  be  13,205  dollars;  that  there  has  been  paid 
to  the  plaintiff  the  sum  of  7,120  dollars;  and  that  there  re- 
mains due  from  the  defendants  to  the  plaintiff  the  sum  of 
6,085  dollars,  which  sum,  with  the  costs  of  this  suit  which 
have  not  heretofore  been  ordered  to  be  paid  by  either  party, 
we  report  to  be  paid  by  the  defendants  to  the  plaintiff 

"  We  find  that  on  the  14th  day  of  June,  1855,  William  I 
Ball,  the  engineer  named  in  the  contract,  made  a  final  esti- 
mate, in  which  he  estimated  the  work  done  by  the  plaintiff 
at  6,130  dollars. 
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"  Upon  the  questions  of  law  arising  on  the  foregoing   M*y  Term> 
facts,  we  are  of  opinion  that  the  contract  most,  so  far  as  it       1859. 
can  be  followed,  determine  the  measure  of  compensation.  Thb  Boaw> 
The  value  of  the  labor,  according  to  the  testimony  of  wit-    Tbeb,  &c., 
nesses,  is  much  greater  than  we  have  allowed;  but  we     HuJ^i, 
have  not  been  governed  by  the  testimony  except  in  respect 
to  the  quantity  of  work  done,  and  the  value  of  the  timber, 
the  latter  not  being  fixed  by  the  contract.   We  have,  there- 
fore, taken  the  proportion  of  the  price  per  acre  of  the  work 
done,  and  the  value  of  the  timber,  as  the  measure  of  dam- 


"  The  contract  provides  that  the  value  of  the  work  done 
under  it  should  be  determined  by  the  estimate  of  the  en- 
gineer; but  whatever  might  have  been  the  effect  of  that 
stipulation,  if  the  work  had  been  completed  by  the  plain- 
tiff, or  left  unperformed  by  his  default,  we  are  of  the  opin- 
ion that  the  defendants  cannot  claim  the  benefit  of  it  when 
its  completion  has  been  prevented  by  their  acts. 

"It  is  insisted  by  the  defendants  that  the  grounds  were 
submerged  by  the  rains  that  fell  upon  them,  and  a  flood  in 
Birch  Creek,  the  waters  being  detained  by  the  dam,  and 
closing  of  the  gates;  and  that  it  was  the  duty  of  the  de- 
fendants, under  the  law,  to  detain  the  waters  to  supply  the 
canal  for  purposes  of  navigation,  and  that  the  plaintiff  en- 
tered into  the  contract  with  full  knowledge  of  this  legal 
obligation. 

"It  is  manifest  that  but  for  the  closing  of  the  gates, 
there  was  no  such  quantity  of  water  as.  would  have  put  a 
stop  to  the  work.  That  event,  therefore,  must  be  referred 
to  the  closing  of  the  gates.  No  doubt  the  law  requires 
the  trustees,  so  far  as  they  have  the  means,  to  furnish  the 
canal  with  water  for  purposes  of  navigation;  but  this  gen- 
eral provision  of  law  cannot  be  allowed  to  control,  or 
authorize  the  breach  of  a  positive  contract. 

"It  is  urged  that  there  is  not  sufficient  evidence  that  the 
gates  were  closed  by  the  defendants'  orders.  There  is,  at 
least,  abundant  evidence  that  they  were  closed  and  kept 
closed  with  their  consent  and  approval.  In  our  opinion, 
they  were  as  much  bound  to  furnish  the  plaintiff  with  a 
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May  Term,   clear  field  for  his  operations  as  one  would  be  who  had  oon- 
1***9*      tracted  with  a  mechanic  to  build  a  house,  to  furnish  an 


Ths  Board  eligible  site  for  it.     The  nature  of  the  work  negatives  the 

t»0,  &c.,    idea  that  it  could  be  done  under  water.    The  plaintiff  had 

Huston      no  contro^  °f  the  gates.     He  was  helpless  in  the  premises; 

and  if  the  defendants  deemed  it  necessary  to  close  them, 

we  think  they  are  bound  to  respond  to  the  plaintiff  for  the 

injury  he  has  sustained  thereby. 

E.  C.  Willson, 

"January  22, 1858.  &  B.  Gookins." 

This  report  was  duly  returned  to  the  Court  and  filed. 

The  defendants  appeared  and  filed  thirteen  causes  why 
judgment  should  not  be  rendered  upon  the  report  A  part 
of  them  related  to  the  action  of  the  referees  at  the  hear- 
ing, in  regard  to  the  admission  and  rejection  of  evidence, 
and  to  their  conclusions  as  to  what  the  evidence  proved. 

These  objections  were  not  based  upon  anything  before 
the  Court,  and  were  properly  disregarded.  No  exception 
was  taken  on  the  trial  before  the  referees.  If  they  erred 
upon  any  question  of  practice  during  the  hearing,  the  party 
should  have  objected  then  and  there,  and  had  the  objection 
incorporated,  either  by  bill  of  exceptions,  or  statement  of 
the  referees,  in  their  report.  This  is  the  plain  import  of 
the  statute,  and  is  held  to  be  the  proper  practice  in  New 
York.  Voorh.  Supp.  167.  The  code  declares  that  "the 
trial  by  referees  is  conducted  in  the  same  manner  as  a  trial 
by  the  Court."  2  R.  S.  p.  116,  §  350.  They  may  be  re- 
quired to  report  the  facts  found,  and  were  thus  required  in 
this  case.  But  that  requirement  does  not  extend  to  the 
evidence  by  which  the  facts  found  are  proved;  and  it 
would  have  been  ground  for  rejecting  their  report,  if  they 
had  reported  the  evidence  instead  of  the  facts  which  it 
proved.  This  is  the  rule  as  to  special  verdicts  and  special 
.  findings  by  the  Court.  Sisson  v.  Barrett,  2  Corast  406. 
The  rule  is  the  same  as  to  special  reports  of  referees.  The 
statute,  supra,  and  Johnson  v.  Whitlock,  3  Kern.  344. 

The  exceptions  to  the  report  based  upon  the  application 
of  the  law  to  the  facts  found,  were,  we  think,  correctly 
overruled. 
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Per  Curiam. — The  judgment  is  affirmed  with  5  per  cent.  M»7  TenB» 
damages  and  costs.  1859. 

Hanna,  J,,  absent.  Th*  Boam> 

R.  W.  Thompson,  for  the  board.  t*bs,  Ac., 
J.  M.  Hanna,  for  the  appellee  (1).  Hustoh. 

(1)  Judge  Banna  submitted  the  following  argument : 

The  referees  were  not  required  to  report  the  evidence,  but  only  the  (acta 
they  found  from  that  evidence.  Notwithstanding  this,  the  1st,  2d,  and  8th 
specifications,  in  the  exceptions,  are  based  upon  questions  connected  with  the 
eridence,  which  could  not  be  determined  unless  it  was  properly  before  the 
Court  The  referees  did  not  certify  the  evidence  to  the  Court,  nor  was  it  em- 
bodied in  a  bill  of  exceptions,  or,  in  any  other  manner  known  to  the  law,  placed 
upon  the  records  of  the  Court,  so  as  to  be  examined.  The  force  of  this  was 
felt  and  anticipated  by  the  appellants ;  and  after  the  report  had  been  made  and 
filed,  they  procured  the  ex  parte  affidavits  of  the  gentlemen  who  had  served 
as  such  referees,  and  offered  to,  and  did,  file  them  in  reference  to  the  said 
evidence  having  been  reduced  to  writing,  &c. 

These  gentlemen  had  no  right,  at  the  time  these  affidavits  were  made,  to 
have  certified  to  the  correctness  of  the  evidence  written  down.  Their  powers 
had  ceased.  The  Indiana  Central  Railway  Co.  v.  Bradley,  7  Ind.  B.  58.  Much 
less  could  they  bind  the  parties  by  ex  parte  affidavits. 

But  even  if  they  had,  without  having  been  required  to  do  so  by  the  order  of 
the  Court,  seen  proper  to  have  written  down  and  certified  the  evidence,  we 
think  it  is  exceedingly  doubtful  whether  the  Court  would  have  been  justifiable 
in  considering  it.  Bigdow  v.  Newell,  10  Pick.  848.—  Ward  v.  The  American 
Bank,  7  Met.  486.  And  if  it  would  have  been  proper  to  look  into  the  evi- 
dence, the  party  objecting  to  the  rendition  of  a  judgment  thereon  would  have 
been  in  no  better  condition  than  if  the  verdict  of  a  jury  had  been  returned 
against  such  party,  and  the  object  was  to  get  clear  of  it.  2  B.  S.  p.  288,  \  24. 
—7  Ind.  B.  U.—McKinney  v.  Pierce,  5  id.  422. 

The  appellee  contends  that  our  statutes  are  so  ample  as  to  give  the  referees 
authority  to  cry  questions  of  law  and  fact  (2  B.  S.  p.  116,  \  849);  that  they 
have  the  same  powers  as  a  Court  to  receive  or  exclude  evidence,  to  make  up  a 
record,  and  consequently  to  sign  bills  of  exceptions.  Id.  p.  116,  S  850.  If 
required,  they  make  a  special  finding  of  the  facts,  which  then  stands  as  a  spe- 
cial verdict.  Id.  p.  117,  S  850.  And  upon  that  the  Court  would  find  the  law, 
and  pronounce  the  judgment.  But  if  required,  they  must  find  the  facts  (which 
are  equivalent  to  a  special  verdict),  and  also  the  conclusions  of  law  thereon 
(which  stand  in  the  place  of  the  judgment  of  the  law  to  be  found  by  the 
Court  upon  the  special  verdict).  Id.  p.  116.  In  a  word,  when  both  these  du- 
ties are  required  of  the  referees,  their  report  stands  as  the  "decision  of  the 
Court,"  and  judgment  is  to  be  entered  thereon.  Id.  p.  116.  If  this  is  cor- 
rect, then,  quaere,  ought  not  the  evidence,  to  have  made  it  a  part  of  the  record, 
to  have  been  contained  in  a  bill  of  exceptions  signed  by  the  referees  ?  and 
ought  not  a  motion  for  a  rehearing  to  have  been  made  before  them,  to  enable  a 
party  to  obiain  the  benefit  of  that  evidence  and  exceptions  1 
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If  they  are  not  required  to  report  either  the  law  or  the  facts,  then  their  re- 
port stands  as  the  general  rordict  of  a  jury.  2  B.  8.  p.  S33. — 7  Ind.  S.  54. 
And  no  way  exists  to  get  the  eridencce,  upon  which  that  finding  is  based,  be- 
fore the  Court,  unless  the  right  exists  to  take  a  bill  of  exceptions,  to  be  signed 
by  said  referees.  7  Ind.  B.  58.  The  facts  may  be  brought  before  die  Court 
by  requiring  them  to  be  reported,  &c.  Indeed,  the  appellee  insists  that  upon  a 
reference,  there  is  no  mode  provided  by  our  present  practice,  to  bring  the  evi- 
dence heard  by  the  referee,  before  the  Court. 

We,  therefore,  earnestly  insist  that  the  Court  did  right  to  refuse  to  go  be- 
hind the  nets  found,  to  look  into  the  evidence. 

As  to  the  3d  and  4th  specifications,  they  relate  to  the  rulings  of  the  referees 
in  regard  to  the  admission  of  evidence.  If  the  views  we  have  already  ex- 
pressed in  reference  to  rights  and  powers  of  referees  and  parties,  are  correct, 
then  these  objections  at  once  fall,  for  they  are  not  in  such  shape  as  will  enable 
this  Court  to  consider  them.  How  is  it  known  to  this  Court,  or  the  Court 
below,  what  those  rulings  werel  For  aught  that  legally  appears  in  the  record, 
there  was  no  objection  to  the  admission  of  any  evidence,  or  it  might  all  have 
been  received  by  the  agreement  of  the  parties. 

The  balance  of  the  specifications,  except  the  last  two,  are  based  upon  the 
conclusions  of  law  arrived  at  by  the  referees.  There  was  no  formal  motion 
made  to  set  aside  the  report,  but  the  resistance  came  in  the  form  of  an  objec- 
tion to  the  rendition  of  judgment  upon  said  report 

Waiving  this  objection  for  the  present,  for  the  sake  of  the  argument,  and 
assuming  as  true  that  the  facts  reported  stand  as  the  special  verdict  of  a  jury, 
the  question  presents  itself,  first,  whether  the  conclusions  of  law  thereon  by 
the  referees  were  correct ;  and  if  not,  then,  secondly,  whether  the  general  de- 
termination of  the  referees  is  supported  by  the  facts  found,  without  regard  to 
such  erroneous  conclusions  of  law,  if  any  such  exist. 

The  principal  error  complained  of  in  the  decision  of  the  law,  is  mentioned 
in  several  forms  in  the  5th,  6th,  7th,  9th,  and  10th  specifications,  which  are, 
we  suppose,  based  upon  this  conclusion  of  the  referees,  to-wit: 

"No  doubt  the  law  requires  the  trustees,  so  far  as  they  have  the  means,  to 
furnish  the  canal  [with  water]  for  the  purpose  of  navigation;  but  this  general 
provision  of  law  cannot  be  allowed  to  control  or  authorise  the  breach  of  a 
positive  contract." 

This  sentence,  together  with  what  precedes  and  follows  it  in  the  finding,  it 
is  asserted  by  the  appellants,  does  not  contain  a  correct  exposition  of  the  lav. 

By  the  statutes  of  1846  and  1847,  the  canal,  with  its  appurtenances,  and  the 
revenues  and  lands  belonging  thereto,  were  to  be  transferred  to  certain  trustees 
for  the  benefit  of  the  bondholders  of  the  state.  The  proceeds  of  these  lands, 
&c.,  were,  to  a  certain  extent,  to  be  applied  to  the  completion  of  the  canal, 
which  was  then  in  an  unfinished  condition.  Acts  of  1846,  p.  7.  And,  gener- 
ally, by  4  10,  p.  10,  it  was  made  the  duty  of  the  trustees  to  complete  said 
canal ;  and,  by  $  S3,  p.  15,  they  were  empowered  to  locate  and  construct  reser- 
voirs, &c.,  necessary  to  supply  said  canal  with  water.  It  is  now  assumed  that 
this  was  an  absolute  duty  or  obligation  resting  upon  said  trustees,  of  so  bind- 
ing a  character,  as  to  justify  them  in  the  breach  of  a  contract  entered  into  for 
the  very  purpose  of  enabling  them  to  discharge  this  duty.  The  pleadings  and 
facts  found,  show  that  the  trustees  were  constructing  a  reservoir  to  supply  wa- 
ter to  said  canal.    They  will  not  presume  to  say  that  such  structure  was  not 
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necessary,  for  that  was  the  only  condition  upon  which  they  were  empowered  to 
build  it  Then,  conceding  that  it  was  necessary,  and  was  in  process  of  con- 
struction under  the  written  contract  which  the  referees  find  was  entered  into, 
we  insist  that,  although  there  may  have  been  a  general  and  ultimate  obligation 
resting  upon  the  trustees  to  supply  water  as  far  as  they  could  do  so,  yet  that 
obligation  was,  as  a  matter  of  course,  and  of  necessity,  subsidiary  to  the  more 
immediate  and  pressing  obligation  to  first  construct  the  works,  and  then  fur- 
nish the  water  which  such  works  were  intended  to  supply.  If  the  position  of 
me  trustees  is  correct— that  it  was  their  duty,  under  the  law,  to  detain  the 
water  in  the  unfinished  reservoir,  even  in  violation  and  breach  of  a  subsisting 
contract  to  complete  the  same— such  position  can  be  correct  on  one  hypothesis 
only,  t. «.,  that  the  work  to  be  done  under  the  contract  was  not  necessary  to  be 
done  to  furnish  a  sufficient  supply  of  water;  and,  therefore,  that  they  were  ex- 
pending large  sums  of  money,  in  violation  of  their  duty,. their  oath,  and  the 
trust  reposed  in  them  as  such  trustees.  This  we  cannot  believe  they  will  con- 
cede. 

Bat  looking  at  the  matter  in  a  more  strictly  legal  sense,  we  do  not  believe 
that  there  was  any  such  duty  devolved  upon  them  in  that  respect  as  would 
exonerate  and  discharge  them  from  solemn  contracts  legally  entered  into. 
Here  was  a  contract  regularly  entered  into,  under  which  the  contractor  had 
expended  large  sums  of  money.  They  had  authority  to  "make  contracts  for 
work  and  labor  on  said  canal,"  Ac.  Acts  of  1846,  p.  10,  f  10.  And  the  word 
" canal"  includes  reservoirs.  Id.  p.  15,  4  S3.  And  as  between  said  trustees 
and  a  contractor,  to  do  such  work,  we  say  that  they  cannot,  in  law,  and  as  a 
bar  to  the  payment  for  such  work,  be  permitted  to  say  this  work  was  not 
necessary;  they  are  estopped  by  the  contract  from  setting  up  such  defense. 
The  necessity  of  it  cannot  be  inquired  into  in  such  proceeding.  It  is  pre- 
sumed to  exiat,  and  that  they  were  in  the  line  of  their  duty  in  engaging  the 
doing  thereof.  Therefore,  a  contract  made  for  such  purpose  cannot  be  vio- 
lated with  impunity;  and  if  so  violated,  they  must,  in  the  language  of  the 
referees,  "respond  in  damages."  The  Court  did  right,  therefore,  to  overrule 
such  exceptions  as  applied  to  that  point. 

But  if  we  are  mistaken  in  this,  and  the  exceptions  should  have  been  sus- 
tained to  the  conclusions  of  law  above  discussed,  then  we  contend  that,  such 
legal  conclusion  having  been  disapproved  and  set  aside,  would  leave  the  find- 
ing of  facts  standing  as,  and  even  stronger  than,  the  special  verdict  of  a  jury; 
and  the  business  of  the  Court  would  be  to  render  judgment,  upon  such  finding 
of  facts,  as  the  Court  might  find  the  law  to  be  arising  thereon. 

The  facts  found  in  this  case,  then,  rally  authorize  the  judgment  entered. 

The  issues  made,  and  the  finding  applicable  thereto,  are  as  follows : 

Complaint.— The  first  paragraph  of  the  complaint  is  on  a  written  contract, 
alleging  performance,  and  failure  of  defendants  to  pay. 

Answer. — The  defendants  deny  that  the  plaintiff  performed,  &c.,  and  aver 
mat  he  did  not,  and  that  they  paid  for  work  done,  Ac. 

Reply. — The  plaintiff  reiterates  performance  on  his  part,  and  failure  to  pay, 
and  denies  affirmative  matter. 

The  referees  find  that  the  contract  was  entered  into,  Ac. ;  that  it  was  two- 
thirds  completed,  in  accordance  with  directions;  and  that  the  plaintiff  was,  by 
the  acts  of  the  defendants,  prevented  from  completing  the  same;  and  they 
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May  Term,    find  the  value  of  the  work  done  by,  nod  the  amount  of  the  damage  cawed  to, 
1859.       the  plaintiff. 

— ; — ~ Upon  that  finding,  then,  the  law  wonld  give  the  plaintiff  a  judgment.    Sec 

o^Txna^   l  Smith's  I«ad.  Caaes,  top  p.  43,  subdivision  4,  where  many  authorities  an 
tbm,  Ac.,     cited. 

▼^  _  Complaint,  second  pejttgraph.— On  the  contract,  and  an  averment  that  by 

the  acta,  &c.,  of  the  defendants,  the  plaintiff  was  compelled  to,  and  did,  aban- 
don the  said  work,  after  having  expended,  Ac 

Answer,  second  paragraph.— Denial  of  part  performance,  Ac,  or  that  be 
was  compelled  to  abandon,  Ac.,  or  that  they  foiled  to  pay,  6c ;  averment,  tbat 
he  was  paid,  Ac 

Reply,  second  paragraph.— 1.  A  denial.  2.  Reiterating  specific  acta  of  the 
defendants,  which  compelled  him  to  abandon,  Ac 

Finding  as  above  referred  to,  and  specifying  acta  of  defendants  which  pre- 
vented plaintiff  from  completing,  and  that  he  would,  but  for  them,  have  com- 
pleted the  work,  Ac 

We  say,  then,  that  upon  this  issue,  the  plaintiff  was  entitled  to  a  judgment 
by  the  law. 

Complaint,  third  and  fifth  paragraphs.— Each  avers  that  a  contract  was 
made;  and  the  third  avers  that,  by  mistake,  certain  stipulations  were  inserted 
and  others  left  out  of  the  written  contract,  Ac  The  fifth  had  like  averments, 
and  that  the  omission  and  insertions  were  through  the  fraud,  Ac,  of  defend- 
ants, Ac  Averments  in  both,  of  part  performance  by  plaintiff,  and  failure  by 
defendants  to  perform,  Ac 

Answer,  third  and  fifth  paragraphs.— Denial  of  contract  as  averred,  or  of 
mistake,  or  fraud,  Ac 

Beplies,  third  and  fifth  paragraphs.— Denials  of  affirmative  matter,  Ac. 

Upon  these  two  paragraphs  (though  not  specially  applied  to  them)  the  find- 
ing is,  that  the  contract  (written)  was  fairly  entered  into,  and  that  the  evi- 
dence did  not  show  fraud  or  mistake,  Ac ;  and  the  other  portions  of  said 
issues  on  said  paragraphs  are  in  effect  for  the  plaintiff. 

We  do  not  desire  to  go  at  length  into  the  question  of  whether  the  judgment 
should  be  for  the  plaintiff  or  the  defendants  on  the  finding  as  apppticable  to 
the  issues  made  upon  the  third  and  fifth  paragraphs  of  the  complaint,  for  the 
reason  that  we  believe  that  the  judgment  of  the  Court  can  be  amply  sustained 
upon  the  finding  as  applied  to  the  other  paragraphs. 

Complaint.— The  fourth  paragraph  is  for  work  and  labor,  for  materials,  for 
money  paid,  Ac,  and  for  property  taken,  Ac,  to-wit,  logs,  timber,  wood,  &c. 

Answer.— The  fourth  paragraph  is  a  denial,  Ac,  and  averment  that  plaintiff 
is  indebted,  Ac,  for  money,  Ac 

Reply.— The  fourth  paragraph  is  a  denial  of  the  affirmative  matter. 

The  finding  is  that  the  plaintiff  was  to  have  15  dollars  per  acre  for  the 
clearing,  and  the  timber,  logs,  and  wood;  that  before  the  completion  of  the 
contract,  the  defendants  turned,  and  caused  to  be  turned,  large  amounts  of 
water  upon  the  ground  to  be  cleared,  so  as  to  submerge  and  overflow  the 
same,  and  the  said  timber,  logs,  wood,  Ac ;  that,  in  consequence  of  such  acts, 
the  plaintiff  was  compelled  to  abandon  the  work  and  his  said  logs,  Ac;  that, 
but  for  such  overflowing,  he  would  have  completed  his  contract  and  secured 
the  use  of  bis  said  timber,  Ac,  before  the  day  fixed  for  the  completion  of  said 
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contract;  that  said  timber  was  of  the  value  of  9  dollars  per  acre ;  that  the 
price  of  the  work  done  and  value  of  timber  was  13,905  dollars;  the  amount 
paid,  7,120  dollars ;  amount  due,  6,085  dollars,  which  sum  is  found  for  the 
plaintiff. 

Take  the  whole  finding,  and  we  undertake  to  say  that,  without  doubt,  the 
law  upon  the  same  is  in  favor  of  the  judgment  entered  thereon ;  for  the  sub- 
mission of  the  matters  in  controversy,  if  the  submission  had  stopped  there, 
would  have  required  of  the  referees  a  report  of  a  character  that  would  have 
caused  them  to  determine  the  law  and  the  facts  both,  and  such  determination 
would  hare  been  final  and  binding  upon  the  parties  in  the  absence  of  fraud. 
The  mere  met  that  the  referees,  besides  determining  the  matters  in  contro- 
versy, were  also  required  to  report  the  facts  and  conclusions  of  law,  did  not 
divest  them  of  the  right,  nor  clear  them  of  the  responsibility,  of  determining 
rach  questions  of  law  and  met  generally,  and  as  fully  as  if  the  additional  and 
special  report  had  not  been  required  of  them. 

If  the  report  of  referees  is,  as  may  be  contended,  to  be  governed  by  the 
same  roles  as  awards,  then  none  of  the  statutory  reasons,  or  causes,  have 
been  assigned  for  setting  the  same  aside.  3  R.  8.  p.  SSI.  And,  quote,  can 
any  other  be  assigned? 

As  to  the  11th  specification,  H  assumes  that  the  referees  had  come  to  the 
conclusion  that  the  law  unconditionally  and  positively  required  the  trustees  to 
furnish  a  clear  field  for  operations ;  when,  in  fact,  the  conclusion  is  only  com- 
parative, t.  e.f  that  they  were  as  much  bound  to  do  so  as  a  person  who  had 
contracted  with  a  mechanic  to  build  a  house  is  bound  to  furnish  an  eligible 
rite  for  it  Therefore,  if  there  was  no  legal  obligation  in  the  one  case,  there 
would  be  none  in  the  other;  but  if  there  was  a  legal  obligation  in  the  instance 
of  the  house,  we  would  like  to  see  why  there  would  not  be  in  the  other.  It  is 
true,  the  reasons,  following  this  proposition,  by  the  referees,  about  withdraw- 
ing the  water,  leads  to  the  determination  that,  so  far  as  the  trustees  had 
power  to  do  so,  they  ought  to  have  kept  off  the  water— that  it  was  a  legal 
right  the  contractor  had  to  expect.  And  we  would  like  to  see  any  reason 
grren  to  show  that  they  were  wrong. 

There  was  a  further  argument  by  Judge  Banna,  and  a  lengthy  brief  by  Mr. 
Thompson,  upon  points  not  touched  in  the  opinion  of  the  Court. 


May  Term, 

1859. 

Wii-sox 

T. 
TS880V. 


Wilson  v.  Tesson  and  Another. 


The  act  "to  authorize  the  business  of  general  banking/'  approved  May  28, 
1858,  was  repealed  by  that  of  1855,  upon  the  same  subject 

Banks  organised  under  the  former  act,  refusing  to  comply  with  the  provisions 
of  the  latter,  ceased  to  exist  as  corporations  at  the  time  therein  prescribed; 
and  no  judgment  of  forfeiture  was  necessary,  to  terminate  their  corporate 
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May  Term,    A  contract  made  by  the  officers  of  such  bank,  in  their  corporate  capacity,  after 
1859.  it*  powers  as  a  corporation  had  ceased,  does  not  bind  the  stockholders. 
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May  30. 


APPEAL  from  the  Marion  Circuit  Court. 

Perkins,  J. — Suit  against  the  Bank  of  the  Capital  as  a 
corporation,  organized  in  1854,  under  the  act  of  1852,  and 
Andrew  Wilson,  as  a  stockholder  therein,  to  recover  a  debt 
contracted  by  the  bank,  in  the  course  of  banking  business, 
in  September,  1857. 

Answer  by  Wilson  in  eight  paragraphs,  one  of  which 
alleged  that  said  Bank  of  the  Capital  had  never  assumed  ; 
to  comply  with  the  requirements  of  the  act  regolaling 
general  banking,  passed  in  1855. 

The  bank  made  default  A  demurrer  to  Wilsons  an-  >, 
swer  was  sustained,  damages  were  assessed,  and  final  . 
judgment  against  the  bank  and  Wilson.     Wilson  appeals,  , 

The  case  turns  upon  the  question  whether  the  bank  had.  - 
power  to  continue  its  general  banking  business  after  tbt  •, 
coming  into  force  of  the  act  above  mentioned,  of  1855. 

The  general  banking  law  of  1852,  under  which  the  Bad  .-., 
of  the  Capital  was  organized,  contained  this  provision: 

"  The  legislature  may,  at  any  time,  alter  or  repeal  thl 
act,"     1  R.  S.  p.  160,  §  32.     It  was  in  the  power,  then,  i 
the  legislature  to  terminate  the  existence  of  banks,  create   : 
under  said  act,  at  its  pleasure;  as  it  will  scarcely  be  den*  . 
that  a  repeal  of  the  law  would  work  such  termination. 

The   right  to  bank  as  a  corporation  was  a  franchi  7. 
granted  by  the  legislature — when  the  franchise  was  tala 
away  the  right  ceased.     And  if  the  legislature  could  til 
conditionally  terminate  the  existence  of  the  banks  by     ^ 
repeal  of  the  law,  it  could  impose  conditions  upon  whi 
they  might  continue  to  exist.  " 

It  is  admitted  that  the  reprinting  or  reenacting  of  an  < 
isting  section  of  a  law,  or  of  an  entire  statute,  withe     - 
material  alteration,  will  work  no  change  in  the  law.    I      : 
Dig.  865.     But  if  the  latter  section  or  statute  materia 
differs  from  the  former,  it  repeals  it.     The  latter  becor.    *  • 
the  law.  %    s 

In  1855  the  legislature  did  repeal  the  banking  la*  ~  " 


.   OF  THE  STATE  OF  INDIANA.  287 

852;  for  that  body  amended  that  law  by  substituting  a   M»7  TenD» 
lew  act,  covering  all  of  the  ground  of  the  act  of  1852,  and       1859. 
Iso,  much  additional.     And,  as  we  have  said,  when  the      Wiwoh 
legislature  amends  a  section  of  an  existing  law,  or  the  en-     Tsseos. 
ire  law,  by  substituting  an  entirely  new,  and  substantially 
lifferent  section  in  its  place,  the  former  section  is  repealed, 
nd  the  latter  becomes  the  law.     In  this  case  the  legisla- 
are  amended  an  entire  existing  statute,  by  substituting  an 
ntirely  new,  and  substantially  different,  statute  in  its  stead. 
t  was  as  if  the  legislature  had  first  expressly  repealed  the 
ianking  law  of  1852,  and  then  enacted  the  law  of  1855. 
)n  the  repeal  of  the  act  of  1852,  the  powers  of  the  banks 
organized  under  it,  to  do  business  as  corporations,  ceased, 
toless  the  statute  provided  otherwise.     The  State  Bank  v. 
The  Stale,  1  Blackf.  267,— Ang.  and  Ames  on  Corp.,  2d 
A,  pp.  128,  667. 

The  statute  did  provide  otherwise.  The  48th  section  of 
foe  act  of  1855  reads  thus:  "  Every  bank  or  banking  asso- 
ciation, organized  under  the  provisions  of  the  general  bank- 
ing law  of  this  state,  may,  in  case  it  shall  immediately 
ifter  the  passage  of  this  act,  pay  all  its  circulating  notes 
o  coin,  upon  demand,  have  until  the  first  day  of  March, 
fio7,  to  wind  up,  or  accept  the  provisions  of  this  act." 
See,  also,  1  R.  S.  p.  240,  §  6. 

Banks,  then,  existing  under  the  act  of  1852,  on  the  com- 

!g  into  force  of  the  act  of  1855,  had  an  election,  to  refuse 

^comply  with  the  requisitions  of  the  latter  act,  cease  to 

>a  banking  business,  and  to  wind  up;  or  to  comply  with 

^se  requisitions  and  proceed  with  their  banking  business; 

f  they  had  no  power  to  proceed  with  such  business  till 

tb  compliance-     And  if  they  failed  both  to  comply,  and 

wind  up,  it  was  made  the  duty  of  the  auditor  of  the 

W  to  wind  them  up.     But  it  was  the  duty  of  the  banks 

find  up  without  the  interference  of  the  auditor. 

Fhe  Bank  of  the  Capital  having  failed  to  comply  with 

I  requirements  of  the  act  of  1855,  had  no  power  to  do 

feral  banking  business  in  its  corporate  capacity,  after  it 

w  into  force.     We  say  nothing  of  its  power  as  a  pri- 

l  association. 
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May  Term,        It  is  contended  by  the  appellees  that  its  powers  contin- 
1859.       ue(j  tui  a  forfeiture  was  judicially  declared.     This  is  not 
Wilsoh      correct     In  cases  of  corporations  in  whose  charter  no 
Tbm'ov.      power  of  repeal  is  reserved,  and  a  forfeiture  is  claimed  for 
misuser  or  non-user,  the  doctrine  of  judicially  declared 
forfeiture  applies.     The  State  v.  The  Vincennes  University, 
5  Ind.  R.  78.     It  has  no  application  to  cases  of  a  depriva- 
tion of  power  by  a  legislative  repeal,  in  the  exercise  of  an 
unconditional  right  reserved.     The  officers  of  the  bank,  in 
this  case,  then,  having  assumed  to  make  a  contract,  in  their 
capacity  as  such,  which  they  had  no  power  to  make,  the 
stockholders  are  not  liable  upon  it  as  corporators. 

Per  Curiam* — The  judgment  is  reversed  with  costs. 
Cause  remanded  for  further  proceedings  in  accordance 
with  this  opinion,  if  by  amendment  or  proof  the  case  can 
be  brought  within  it. 

£.  Barbour  and  J.  D.  Howland,  for  the  appellant  (1). 
X  L.  Ketcham,  L  Coffin,  and  W.  W.  Wide,  for  the  ap- 
pellees (2). 


fl)  Counsel  for  the  appellant  submitted  the  following  argument: 

There  is  really  but  one  question  presented  by  this  record.  It  appears  in 
radons  forms— upon  the  complaint,  the  answer,  the  evidence,  and  the  motion 
for  anew  trial.  All  result  in  this:  Did  the  free  banks,  organized  under  the 
act  of  1652,  continue  as  subsisting  corporations  after  the  act  of  1855  became 
the  law?  'Or,  at  most,  did  such  of  these  banks  as  did  not  comply  with  the  re- 
quirements of  the  latter  act,  continue  to  exist  as  corporate  bodies,  after  the 
first  day  of  March,  1857 1 

We  assume  the  following  positions : 

I.  Our  constitution  permits  but  one  system  of  free  banks. 

DL  The  general  banking  law  of  1858  was  repealed  by  the  general  banking 
law  of  1855. 

III.  That  a  bank  organized  under  the  act  of  1852  had  no  authority,  after 
the  act  of  1855  went  into  operation,  to  do  any  banking  business  beyond  what 
was  necessary  to  wind  up  its  concerns,  unless  such  bank,  at  some  time  prior  to 
the  first  day  of  March,  1867,  had  accepted  and  complied  with  the  provisions  of 
the  last-named  act. 

IV.  That  immediately  upon  the  repeal  of  die  general  banking  act  of  1853, 
the  corporations  existing  by  virtue  of  its  provisions,  which  had  not,  within  the 
proper  time,  accepted  and  complied  with  the  terms  upon  which  their  continued 
existence  was  made  to  depend,  expired  without  any  judicial  decision  determin- 
ing their  existence. 

First.  We  conceive  it  requires  no  argument  to  support  the  first  proposition 
we  have  advanced.    Section  2,  art.  11,  of  the  constitution  affirms,  mat  "No 
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tanks  shall  be  established  otherwise  than  under  a  general  hanking  law,  except 
as  provided  in  the  fourth  section  of  this  article."  Section  8  defines  the  limits 
and  restrictions  for  such  a  system,  and  the  fourth  section  provides  for  a  state  - 
bank,  with  branches.  Banks  of  issue  must,  therefore,  exist  by  virtue  of  a  gen- 
eral act  This  rule  of  the  organic  law  prohibits  the  issue  of  paper,  haying  the 
rimilitude  of  bank  notes,  by  voluntary  associations,  not  organised  under  the 
general  Jumirwig  Uw.  See  opinion  of  Judge  Perxiicb,  in  Andermm  v.  Alex- 
ander, in  the  Putnam  Circuit  Court.  The  phrase  "general"  excludes  the  idea 
of  more  acts  than  one;  the  law  ceases  to  be  general,  when  it  adopts  and  tole- 
rates two  or  more  systems. 

Second.  The  second  proposition  assumes  that  the  general  banking  act  of 
1852  was  repealed  by  the  general  banking  act  of  1855.  The  act  of  1855  (Acts 
of  1855,  p.  23,  et  teq.)t  is  entitled  "An  act  to  amend  on  act  to  authorize  and 
regulate  the  business  of  general  banking."  It  proceeds,  in  the  first  place,  to 
recite  all  the  old  law,  after  which  the  following  phraseology  is  employed  by  the 
legislature:  "Be  and  the  same  is  hereby  amended  to  read  as  follows."  The 
act  of  1855  then  appears  section  by  section,  from  $  2  to  f  56,  inclusive.  We 
urge  upon  the  consideration  of  the  Court  the  force  of  this  language.  Suppose 
a  single  section  of  this  act,  or  any  other  act,  were  amended  by  the  legislature. 
The  amending  act  would  recite  the  section  proposed  to  be  amended,  and  pro- 
ceed, after  the  phrase,  "be  and  the  same  is  hereby  amended  to  read  as  follows," 
to  set  out  the  section  as  amended.  What  would  be  the  effect  of  this  amend- 
ment? We  presume  it  would  operate  as  a  repeal  of  the  former  section.  It 
would  be  evidently  designed  as  a  substitute  for  it,  and  on  that  ground  a  repeal 
by  implication  would  result.  But  there  is  more  in  this  language— "shall  be 
amended  to  read  as  follows"— than  a  repeal  by  implication  merely.  If  the  act 
is  to  read  as  follows,  it  can  only  be  read  as  follows.  The  sections  following 
are  the  law  which  the  legislature  authorise  the  Courts  to  read,  and  not  the  pre- 
ceding sections,  which  are  recited  merely  to  be  amended,  and  which,  if  read  at 
all,  can  only  be  read  for  the  purposes  of  construction,  as  showing  what  the  old 
law  was. 

We  argue  further,  that  a  reading  of  the  act  of  1852,  and  that  of  1855,  will 
show  that  each  was  designed  to  cover  the  whole  ground  of  a  general  banking 
system.  They  prescribe  all  the  steps  from  the  organization  of  the  bank,  for 
its  management,  its  securities,  circulation,  deposits,  reports  of  its  condition* 
&c.,  through  all  the  usual  details,  to  its  final  winding  up.  Each  act,  at  the 
time  of  its  adoption  was  designed  to  be  complete.  When  the  act  of  1852  was 
passed,  the  legislature,  guided  by  what  information  they  possessed  on  this  in- 
tricate and  difficult  subject,  endeavored  to  make  the  enactment  perfect  as  far 
ss  they  were  able.  A  few  years  experience  brought  to  light  various  defects  in 
the  system,  which,  for  the  protection  of  the  public,  appeared  to  need  additional 
guards  and  securities,  and  severer  penalties.  To  effect  the  necessary  modifi- 
cations, two  methods  were  open  to  the  legislature.  One  was,  by  selecting  such 
sections  as  it  was  necessary  to  modify,  and  amend  these  in  conformity  with  the 
constitution;  and  if  further  sections  were  necessary,  to  adopt  them.  The  other 
method  was,  to  revise  the  whole  act,  and  adopt  a  substitute  for  k.  The  latter 
course  was  the  one  pursued  in  this  instance,  for  the  whole  subject-matter  is  re- 
viewed, and  the  legislature,  at  the  time  of  the  passage  of  the  later  act,  stand- 
ing where  an  experience  of  the  delects  of  the  former  one  had  placed  them, 
endeavored  to  employ  this  experience  by  making  a  new  la wr  covering  the  whole 
Vol-  XIL— 19 
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subject-matter;  in  short,  die  act  of  1855  is  a  revision  of  the  former  legislation 
upon  the  subject  of  general  banking. 

The  internal  evidence  in  support  of  this  position  is  exceedingly  strong. 
To  glance  at  the  most  prominent  feature  it  presents,  the  48th  section  of  the 
act  of  1855  reads  thus :  "  Every  bank  or  banking  association,  organized  under 
the  provisions  of  the  general  banking  law  of  this  state,  may,  in  case  it  shall 
immediately  after  the  passage  of  this  act  pay  all  its  circulating  notes  in  coin 
upon  demand,  have  until  the  first  day  of  March,  1857,  to  wind  up,  or  accept 
the  provisions  of  this  act." 

Here  is  an  express  provision  in  the  act  of  1855,  which  contemplates  the 
sweeping  consequences  which  result  from  a  repeal,  and  provides  a  remedy.  It 
is  as  if  the  legislature  had  said  in  express  terms — the  act  of  1852  is  repealed 
by  virtue  of  our  revision;  but  it  is  not  the  design  to  destroy  the  corporations 
already  existing  under  the  act  of  1852.  finch  of  them  as  pay  immediately 
after  the  revision  all  their  outstanding  circulation,  in  coin  upon  demand,  shall 
have  their  period  of  grace,  until  the  first  day  of  March,  1857.  During  this  in- 
terval they  may  close  up  their  business;  or,  if  they -so  elect,  they  may  conform 
to  the  revision.  And  this  temporary  continuance  of  corporate  life  for  the  pur- 
pose of  winding  up,  and  the  indefinite  extension  of  that  existence,  upon  con- 
forming to  the  new  law,  are  derived,  not  from  the  act  of  1652,  but  from  the 
act  of  1855.  Now  the  intention  of  the  legislature  is  self-evident.  If  it  were 
not  in  the  mind  of  the  law-making  power  to  repeal  the  act  of  1852,  no  amnesty 
to  the  banks  already  existing  could  have  been  regarded  as  necessary. 

Again ;  under  the  act  of  1652,  the  number  of  corporators  is  undefined;  it 
may  be  one  man,  or  a  thousand.  Bnt  the  act  of  1855,  $  2,  declares  that  the 
number  shall  not  be  less  than  eleven.  The  17th  section  of  the  same  act  reiter- 
ates this  limitation.  Supposing  that  no  repeal  was  intended,  this  determina- 
tion of  a  number  essential  to  the  organization  of  a  corporation,  could  not 
affect  the  banks  already  organized.  On  the  other  hand,  if  a  repeal  was  in- 
tended, the  restriction  as  to  number  would  apply  equally  to  alL  In  that  case, 
some  proviso  would  be  necessary  to  preserve  the  corporate  existence  of  the  old 
banks,  unless  in  their  reorganization  under  the  act  of  1855,  they  should,  while 
conforming  in  other  respects  to  that  act,  conform  also  in  regard  to  the  num- 
bers. As  an  indication  of  what  was  the  intent  of  the  legislature,  we  find  in 
section  17  of  the  act  of  1855,  a  proviso,  that  the  provisions  of  that  section  shall 
not  apply  to  the  banks  now  in  existence,  respecting  the  number  of  stockhold- 
ers. This  proviso  being  only  necessary  in  case  of  a  repeal,  clearly  proves  that 
a  repeal  was  designed. 

Nor  is  there  anything  in  the  general  law  of  the  state  at  war  with  this  view. 
Section  6, 1  R.  S.  p.  240,  provides  that  "all  corporations  whose  charters  shall 
expire  by  limitation,  forfeiture,  or  otherwise,  shall  nevertheless  be  continued 
bodies  corporate,  for  three  years  after  the  time  they  would  have  been  so  dis- 
solved, for  the  purpose  of  prosecuting  and  defending  suits,  to  which  they  are 
a  party,  and  to  enable  them  to  settle,  dispose  of,  and  convey  their  property, 
and  divide  the  capital  stock,  but  not  to  continue  the  business  for  which  suck 
corporations  were  established."  This  enactment  confines  the  exercise  of  cor- 
porate powers  to  such  purposes  as  may  be  necessary  for  winding  up  the  busi- 
ness of  the  corporation,  and  expressly  prohibits  anything  beyond  that  point. 

Turning,  then,  to  an  examination  of  authorities,  we  propose  to  confirm  these 
reasonings  upon  our  second  proposition. 
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"It  is  well  settled  that  a  subsequent  statute,  which  is  clearly  repugnant  to  a    May  Term, 


prior  one,  necessarily  repeals  the  former,  although  it  does  not  do  so  in  terms ; 
and  even  if  the  subsequent  statute  be  not  repugnant  in  all  its  provisions  to  a 
prior  one,  yet  if  the  later  statute  was  clearly  intended  to  prescribe  the  only 
rule  that  should  govern  in  die  case  provided  for,  it  repeals  the  original  act." 
Sedgw.  on  Stat,  and  Con.  Law,  124. 

Can  it  be  questioned  that  the  act  of  1855  "was  clearly  intended  to  prescribe 
the  only  rale  that  should  govern  in  the  case  provided  for?" 

"If  a  revising  statute  embrace  all  the  provisions  of  antecedent  laws  on  the 
same  subject,  and  reduce  them  to  one  system,  such  revising  statute  virtually 
repeals  the  statutes  revised,  without  any  express  provision  to  that  effect.  The 
rule  is  thus  laid  down  in  one  case :  A  subsequent  statute  revising  the  whole 
subject-matter  of  a  former  one,  and  evidently  intended  as  a  substitute  for  it, 
although  it  contains  no  express  words  to  that  effect,  must,  on  principles  of  law, 
as  weU  as  on  reason  and  common  sense,  operate  to  repeal  the  former."  Smith's 
Comm.,  \  786. 

Nichols  v.  Squire,  5  Pick.  167,  was  a  qui  tarn  action  on  a  Massachusetts  stat- 
ute of  1785,  designed  for  the  suppression  of  lotteries.  The  Court,  in  deciding 
the  cause,  remark— "We  think  the  statute  of  1785,  c.  24,  upon  which  the  qui 
tarn  is  founded,  is  repealed,  if  not  by  the  statute  of  1800,  yet  certainly  by  the 
statute  of  1817,  c.  191,  which  appears  to  cover  the  whole  subject-matter  of  the 
statute  of  1785.  By  the  statute  of  1817,  the  selling  of  tickets  in  any  lottery 
not  granted  or  permitted  by  this  commonwealth,  is  prohibited  under  a  new 
penalty;  and  when  the  legislature  impose  a  second  penalty  for  an  offense, 
whether  smaller  or  larger  than  a  former  one,  a  party  cannot  be  allowed  to  sue 
on  one  or  the  other  at  his  option.  This  point  of  a  repeal  by  implication  is 
supported  by  authority.  Dwarr.  on  Stat.  673.  In  the  case  of  BartUtt  v.  King, 
19  Mass.  R.  537,  an  exceedingly  useful  statute,  passed  in  1754,  concerning  do- 
nations and  bequests  to  heirs  and  charitable  uses,  was  held  not  to  be  in  force, 
the  legislature  having,  in  1785,  legislated  upon  the  same  subject-matter,  and 
omitted  to  reenact  the  provisions  of  that  statute." 

The  same  Court,  in  the  case  above  cited,  which  was  an  action  to  recover  a 
legacy,  settle  the  same  principle,  under  circumstances  more  nearly  analogous 
to  those  we  are  discussing.  It  was  contended  on  behalf  of  the  executor,  that 
the  legacy  was  within  the  provincial  statute  of  26  Geo.  2,  commonly  called  the 
statute  of  mortmain,  and  was,  therefore,  void.  In  reference  to  this  statute,  the 
Court  say:  "It  is  not,  however,  very  material  now  to  settle  the  construction 
of  that  statute,  as  we  are  folly  satisfied  that  it  is  virtually  repealed  by  the  sub- 
sequent statute  of  1785,  c.  51.  A  subsequent  statute  revising  the  whole  sub- 
ject-matter of  a  former  one,  and  evidently  intended  as  a  substitute  for  it,  al- 
though it  contains  no  express  words  to  that  effect,  must,  on  the  principles  of 
law,  as  well  as  in  reason  and  common  sense,  operate  as  a  repeal  of  the  former, 
according  to  the  case  of  Rex  v.  Cator,  4  Burr.  2026,  in  which  it  was  decided 
mat  a  former  statute,  inflicting  a  penalty  of  £100  and  three  month's  imprison- 
ment, on  persons  enticing  away  artificers,  was  virtually  repealed  by  a  subse- 
quent statute  inflicting  £500  penalty  and  twelve  month's  imprisonment  for  the 
same  offense.  The  same  principle  was  adopted  in  the  case  of  The  King  r. 
Davis,  1  Leach's  Cases,  306.  All  the  subject-matter  of  the  act  of  28  Geo.  2, 
is  contained  in  the  statute  of  1785,  A  part  only  of  its  restrictions  and  limita- 
tions in  the  second  section  is  omitted  in  the  latter;  and  it  is  very  obvious,  by 
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comparing  them,  that  the  legislature  considered  the  latter  as  a  complete  substi- 
tute and  repeal  of  the  former."  The  Trustee*  of  Phillip*  Academy  v.  King, 
Ex>or,  12  Mass.  R.  546. 

The  same  Court  have  settled  the  question  that  die  common  law  is  superseded 
by  statutory  enactments,  and,  in  connection  with  that  question,  remark—"  The 
question,  then,  is  whether  the  common  law  has  been  superseded  by  the  statute 
of  1814,  and  the  Court  are  of  opinion  that  it  has  been.  The  whole  subject  has 
been  revised  by  the  legislature.  *  *  *  A  statute  is  impliedly  repealed  by 
a  subsequent  one  revising  the  whole  subject-matter  of  the  first."  The  Com- 
monwealth v.  Cooley,  10  Pick.  37. 

It  is  proper  to  remark,  that  in  the  act  of  1852,  $  31,  the  legislature  have  re- 
served the  right,  at  any  time,  to  alter  or  repeal  the  act.  The  Supreme  Court 
of  Georgia,  in  the  case  of  The  Union  Branch  Railroad  Co.  v.  The  East  Tennes- 
see and  Georgia  Railroad  Co.,  2  Law  Beg.  808,  decide  a  case  of  implied  repeal, 
and  consider  the  question  whether  there  is  any  difference  in  the  legislative  pro- 
ceeding by  which  an  act  of  incorporation — in  which  the  legislature  have  re- 
served the  right  of  repeal— is  repealed,  and  that  by  which  any  other  act  is  re- 
pealed. "It  was  urged,"  say  the  Court,  "that  contracts  may  be  made,  and 
rights  may  vest  under  such  an  act,  and  in  reliance  upon  it.  This  is  so ;  but  is 
just  as  true  of  any  other  act  whatever.  And  he  who  contracts,  or  invests  under 
such  an  act,  surely  does  it  with  notice,  and  with  a  full  sense  of  the  risk  be 
takes.  What  difference,  then,  is  there  on  principle,  between  the  repeal  of  such 
an  act,  and  any  other,  securing  important  rights  and  privileges  to  the  ritisen, 
and  which  may  be  repealed  ?  And  why  any  difference  in  form,  or  greater  so- 
lemnities in  repealing  such  an  act?  We  find  no  such  distinction  anywhere 
drawn.  The  common-law  doctrine  is,  that  "every  affirmative  statute  is  a  re- 
peal by  implication  of  a  precedent  affirmative  statute,  so  far  as  it  is  contrary 
thereto;  for  leges  posteriores  prions  contrarias  abrogant"    Dwarr.  on  Stat.  673. 

In  the  Supreme  Court  of  New  York  a  case  is  decided,  where,  in  an  action 
brought  to  recover  tolls,  the  defense  pleaded  was  an  exemption  under  the  stat- 
ute. "It  is  urged,"  say  the  Court,  "that  the  defendant  was  exempt  from  the 
payment  of  tolls  by  the  36th  section  of  the  turnpike  act,  which  was  adopted 
by  the  act  of  March  IS,  1847,  and  made  applicable  to  plank-roads.  But  we 
are  of  opinion  that  the  act  of  1850  repealed  the  exemptions  contained  in  the 
turnpike  act  so  far  as  it  was  applicable  to  plank-roads.  Both  acts  affected  the 
same  class  of  persons;  but  the  act  of  1850  has  peculiar  and  more  stringent 
provisions  than  the  turnpike  act.  The  36th  section  of  the  turnpike  act,  before 
alluded  to,  exempts  'all  persons  going  to  and  from  a  grist-mill  for  the  grinding 
of  grain  for  family  use/  This  was  probably  broad  enough  to  protect  the  de- 
fendant. But  the  eighth  subdivision  of  $  2  of  the  act  of  1849,  inserted  by  way 
of  amendment  (see  Laws,  1850,  p.  80),  introduces  several  important  limita- 
tions to  the  right  of  exemption.  It  provides,  that  to  exempt  persons  going  to 
and  returning  from  a  grist-mill,  it  must  be  the  mill  where  they  ordinarily  get 
their  grinding  done;  the  exemption  extends  to  one  gate  only;  the  gate  must 
be  within  five  miles  of  the  residence  of  the  person  claiming  the  exemption;  he 
must  be  going  to  the  mill  for  the  express  purpose  of  getting  his  grist  ground; 
and  such  exemption  is  made  to  apply  only  to  a  plank-road,  or  such  part  of  a 
plank-road,  as  was  constructed  on  an  old  highway;  not,  therefore,  to  a  turn- 
pike. Now  it  must  be  conceded  that  repeals  by  implication  are  not  favored  by 
the  Courts ;  but  a  subsequent  statute  repugnant  to  a  prior  one  repeals  h ;  and 
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h  is  laid  down  in  Davim  v.  Fairbairn,  8  How.  (U.  S.)  686,  thai  if  a  subsequent 
statute  is  not  repugnant  in  all  its  provisions  to  a  prior  one,  yet,  if  the  latter 
statute  was  clearly  intended  to  prescribe  the  only  role  that  should  govern  in 
the  case  provided  for,  it  repeals  the  prior  one.  Under  this  rule,  the  36th  sec- 
tion of  the  turnpike  act,  so  far  as  it  applies  to  plank-roads,  is  repealed.  No 
man  can  doubt  that  it  was  the  intention  of  the  legislature  to  prescribe  certain 
conditions  and  limitations  to  the  right  of  persons  going  to  and  returning  from 
mill,  when  exemption  should  be  claimed  on  that  ground  from  plank-road  com- 
panies/'   16  Barb.  15. 

The  Board  of  Trustee*  of  the  Illinois  cad  Michigan  Canal  v.  The  City  of  Chi- 
cago,  14  HL  B.  884,  is  a  case  in  point.  "It  was  provided  by  an  amendment  to 
the  charter  of  the  city  of  Chicago,  passed  in  1847,  that  when  the  common 
council  should  desire  to  appropriate  land  for  the  use  of  a  street,  they  should 
present  a  petition  for  the  purpose  to  some  Court  of  record  in  Cook  county,  or 
judge  thereof,  in  vacation ;  that  the  Court,  or  judge,  should  thereupon  appoint 
three  commissioners,  to  inquire  into  the  necessity  of  the  appropriation,  and 
ascertain  the  compensation  to  be  paid  to  the  owners  of  the  land,  and  assess 
the  cost  of  the  improvement  upon  the  real  estate  to  be  benefited  thereby;  and 
that  the  Court  or  judge  might  approve  the  report  of  the  commissioners,  and 
condemn  the  land  embraced  in  the  street  Under  this  provision,  the  corpora- 
tion, in  February,  1849,  presented  a  petition  to  the  Cook  county  Court,  repre- 
senting that  it  had  located  a  certain  street,  and  desired  to  appropriate  the  land 
over  which  it  passed;  and  praying  for  the  appointment  of  commissioners,  and 
the  condemnation  of  the  land.  Commissioners  were  appointed  accordingly; 
and  an  order  was  made  in  May,  1849,  approving  their  report,  and  condemning 
the  land.  A  writ  of  error  was  then  sued  out  of  this  Court;  and  at  the  June 
term,  1851,  the  order  was  reversed  and  the  cause  remanded. 

"The  'act  to  reduce  the  law  incorporating  the  city  of  Chicago,  and  the  seve- 
ral acts  amendatory  thereof,  into  one  act,  and  amend  the  same,'  approved  Feb- 
ruary 14, 1851,  provided  that  whenever  the  common  council  should  lay  out  a 
street,  they  should,  after  giving  ten  day's  notice  of  their  intention  to  appropri- 
ate the  land  necessary  for  the  same,  choose,  by  ballot,  three  commissioners  to 
ascertain  the  compensation  to  be  paid  to  the  owners  of  the  land,  and  assess  the 
cost  of  the  improvement  on  the  real  estate  to  be  benefited  thereby ;  and  that 
the  common  council  might  approve  the  report  of  the  commissioners,  and  then 
proceed  to  have  the  street  opened. 

"In  October,  1851,  the  Court  made  a  new  appointment  of  commissioners. 
They  made  a  report  to  the  Court  in  August,  1852;  and  an  order  was  entered 
in  February,  1858,  approving  of  their  proceedings,  and  condemning  the  land 
for  the  purposes  of  the  street.    An  appeal  was  taken  from  the  order. 

"  The  application  of  a  few  plain  principles  will  dispose  of  this  case.  If  two 
statutes  are  clearly  repugnant  to  each  other,  the  one  last  enacted  operates  as  a 
repeal  of  the  former.  Dwarr.  on  Stat  678.— 2fc  King  v.  The  Justices  of  Mid- 
dlesex, 2  Barn,  and  AdoL  S18.—Bowen  v.  Lease,  5  Hill,  Ml.—M'Quilkin  v. 
Doe,  8  Blackf.  581.— Commercial  Bank  v.  Chambers,  8  Smed.  and  Marsh.  9. 
When  a  statute  is  repealed,  it  must  be  considered,  except  as  to  transactions 
passed  and  closed,  as  if  it  had  never  existed.  Dwarr.  on  Stat.  676. — Kay  v. 
Goodwin,  6  Bing.  &8\.—Surtees  v.  Ellison,  9  Barn,  and  Cress.  750.— M 'Quilkin 
v.  Doc,  8  Black.  581.  The  repeal  of  a  statute  conferring  jurisdiction,  takes 
away  all  right  to  proceed  under  the  repealed  statute,  even  in  suits  pending  at 
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the  time  of  the  repeal,  unless  they  ere  saved  by  a  clause  in  the  repealing  statute. 
Miller**  case,  1  W.  Blacks.  451.— Butler  v.  Palmer,  1  Hill,  324.— Springfield  v. 
The  Overseers  of  Highway*,  6  Pick.  601.— Matter  of  Road  in  Hatfield  Township, 
4  Yeates,  392.— tfiMt  v.  Jennings,  5  Blackf.  195.— Tkt  Commonwealth  r.Beatty, 
1  Watts,  888.— Fenekm,  fe,  7  Bair,  173.  A  subsequent  statute,  revising  the 
whole  subject  of  a  former  one,  and  intended  as  a  substitute  for  it,  although  h 
contains  no  express  words  to  that  effect,  operates  as  a  repeal  of  the  former. 
Barilett  v.  King,  12  Mass.  B.  537.— Towle  v.  Marrett,  3  Greenl.  22.— Nichols  v. 
Squire,  5  Pick.  163.— Pulaski  County  v.  Downer,  5  Eng.  588." 

In  another  part  of  the  decision,  the  Court  remark,  after  pointing  out  the 
conflict  between  the  two  acts—"  In  this  respect  the  two  acts  are  plainly  repug- 
nant to  each  other ;  and  the  last  by  necessary  implication,  operates  as  a  repeal 
pro  tanto  of  the  former." 

M'QuiUcin  y.  Doe,  supra,  was  a  case  arising  on  the  construction  of  the  road 
laws  of  1822  and  1824.  The  Court  say— "AH  we  now  decide  is,  that  the  road 
law  of  1822,  at  all  events,  ceased  to  exist  after  that  of  1824  went  into  opera- 
tion. These  road  laws  were  clearly  repugnant  to  each  other,  and  there  is  no 
reason  shown  why  the  first  should  not  be  considered  as  repealed  by  the  last." 

Preliminary  to  the  comparison  of  the  two  enactments,  we  call  the  attention 
of  the  Court  to  the  cases  of  Norris  v.  Crocker,  13  How.  429,  and  The  Peru  and 
Indianapolis  Railroad  Co.  v.  Bradshaw,  6  Ind.  B.  146. 

The  repugnancy  between  the  act  of  1652  and  that  of  1855  will  appear  from 
the  method  of  comparison  sanctioned  by  these  authorities : 

1.  Secion  1  of  the  act  of  1852  leaves  the  number  of  corporators  indefinite. 
It  may  be  composed  of  one  or  any  number  of  persons. 

Section  2  of  the  act  of  1855  provides  that  the  association  shall  be  composed 
of  not  less  than  eleven  persons. 

2.  Section  1  of  the  act  of  1852  requires  no  residence  in  the  state  for  the 
corporators. 

The  corresponding  section  in  the  last  act  requires  that  a  majority  of  the 
shareholders  shall  be  residents  of  the  state. 

3.  Section  3  of  the  act  of  1852  restricts  the  issue  of  bills  of  a  less  denomi- 
nation than  five  dollars  to  one-fourth  of  the  whole  issue.  The  act  of  1855,  \ 
4,  restricts  these  issues  of  small  bills  to  one-twentieth  of  the  whole  circula- 
tion. 

4.  Section  5  of  the  act  of  1852  makes  no  limitation  upon  the  amount  of 
stocks  or  bonds  to  be  deposited,  as  securities  for  the  redemption  of  the  circu- 
lation, with  the  auditor  of  state.  The  corresponding  section,  6,  of  the  act  of 
1855,  limits  the  sum  to  be  deposited  as  security  to  an  amount  not  less  than 
50,000  dollars. 

5.  By  the  act  of  1852,  notes  may  be  issued  by  the  auditor  to  an  amount 
equal  to  the  par  value  of  the  stocks  or  bonds  deposited.  The  act  of  1855  re- 
quires 110  dollars  of  deposit  for  every  100  dollars  of  circulation. 

6.  The  act  of  1855,  f  6,  restricts  the  issue  of  the  circulation  to  bona  fide 
residents,  and  bona  fide  owners  of  the  deposited  stocks  or  bonds.  This  is  a 
new  feature. 

7.  The  act  of  1855  limits  the  aggregate  circulation  of  all  the  associations 
formed  under  it  to  6,000,000  dollars;  and  provides  that  no  association  shall 
have  a  greater  circulation  than  200,000  dollars. 

8.  The  act  of  1855,  f  6,  makes  the  circulation  receivable  for  debts  due  to 
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the  corporations,  and  continues  this  right  of  set-off  for  one  year  after  a  trans- 
fer. 

9.  Section  8  of  the  act  of  1852,  in  cases  of  failure  to  redeem,  and  a  protest 
therefor,  provides  for  notice  to  the  makers  of  the  notes.  By  the  last  act,  this 
notice  is  to  be  given  to  the  president  and  directors.  On  snch  notice  by  the 
auditor,  the  bank  has,  under  the  act  of  1852,  thirty  days  within  which  to  re- 
deem. By  the  last  act,  the  payment  must  be  immediate.  The  act  of  1852 
makes  no  express  provision  for  the  redemption,  by  the  auditor,  of  notes  not 
protested.  That  of  1855  places  the  non-protested  paper,  in  this  respect,  upon 
an  equal  footing  with  that  which  has  been  protested.  The  act  of  1852  makes 
the  auditor  of  state  the  agent,  with  a  discretion  as  to  what  method  he  thinks 
best,  for  the  purpose  of  winding  up  a  non-redeeming  bank.  That  of  1855  calls 
in  the  governor,  treasurer,  and  secretary  of  state  to  assist  in  winding  np,  and 
clothes  this  board  with  other  powers  in  several  respects. 

10.  The  6th  section  of  the  act  of  1855  has  two  new  features:  it  declares  that 
notes  protested  shall  have  no  preference  over  non-protested  notes;  and  re- 
quires that  all  the  notes  protested  at  one  time  shall  be  included  in  a  single 
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11.  Section  16  of  the  act  of  1852  leaves  the  amount  of  bills  which  the  au- 
ditor is  authorized  to  countersign  limited  only  by  the  amount  of  securities 
deposited;  while  that  of  1855  restricts  the  aggregate  circulation  of  all  the  free 
banks  to  6,000,000  dollars;  and  that  of  any  one  of  them  to  200,000  dollars. 

12.  Section  17  of  the  act  of  1852,  leaves  the  number  of  corporators  unre- 
stricted, and  fixes  the  capital  stock  at  not  less  than  50,000  dollars;  leaving  the 
amount  of  bonds  and  stocks  deposited,  and  the  amount  of  circulation  counter- 
signed and  issued  upon  them  without  any  limit,  so  that  it  may  be  greater  or 
less,  by  any  amount,  than  50,000  dollars.  The  act  of  1855,  in  a  correspond- 
ing section,  reaffirms  the  rule  that  the  stockholders  must  number  at  least  eleven, 
and  requires  that  not  less  than  50,000  dollars  in  bonds  or  stocks,  shall  be  de- 
posited; with,  however,  the  proviso,  that  the  feature  as  to  the  number  of  corpo_ 
rators  shall  not  be  made  to  apply  to  the  banks  organised  under  the  law  of  1852. 

13.  The  act  of  1852,  in  the  second  subdivision  of  section  18,  does  not  fix 
the  population  of  the  place  where  snch  bank  shall  be  established;  the  corres- 
ponding subdivision  in  the  act  of  1855,  prohibits  the  establishment  of  a  free 
bank  in  any  place  having  a  population  of  less  than  one  thousand,  unless  it  be 
a  county  sent. 

14.  The  act  of  1852  is  silent  as  to  any  board  of  directors,  and  prescribes  no 
residence  for  the  officers.  Section  20  of  the  latter  act,  requires  a  board  of 
directors,  and  that  the  president  and  cashier  shall  be  resident  citizens  of  the 
county  where  the  bank  is,  or  is  to  be,  located. 

15.  While  $  27  of  the  act  of  1852,  contains  no  such  provision,  the  same  sec. 
don  of  the  act  of  1855  requires  that,  in  the  reports  made  to  the  auditor  of  the 
condition  of  the  bank,  the  name,  and  place  of  residence  of  each  shareholder 
shall  be  stated. 

16.  In  stating  what  the  reports  shall  contain,  the  first  subdivision  of  the 
27th  section  of  the  old  law  reads  thus:  "The  amount  of  the  capital  stock,  in- 
cluding that  deposited  with  the  auditor,  paid  in  according  to  the  provisions  of 
this  act."  The  new  law  has  a  corresponding  paragraph,  which  is  in  these 
words :  "  The  amount  of  stock  paid  in  according  to  the  provisions  of  this  act, 
and  the  amount  of  stocks  or  bonds,  together  with  a  description  of  such  stocks 
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or  bonds,  deposited  and  transferred  as  aforesaid,  as  securities  for  the  : 
such  association;  the  then  market  value  of  said  stocks,  as  near  as  the  same 
can  be  ascertained ;  the  date  to  which  payment  of  interest  has  been  made  upon 
such  bonds  or  stocks,  and  whether  such  interest  has  been  paid  to  such  hanking 
association,  or  passed  to  their  credit  on  the  books  of  the  auditor." 

17.  Section  28  of  the  act  of  1852  requires  a  judicial  proceeding  to  dissolve 
a  corporation  organized  under  it,  for  failing  to  make  its  reports;  by  the  28th 
section  of  the  new  law,  the  auditor  is  empowered  to  close  the  association  with- 
out any  judgment. 

18.  The  29th  section  of  the  act  of  1855,  is  a  new  provision,  requiring  that  a 
majority  of  all  the  stock  of  each  of  the  free  banks  shall  be  owned,  at  all  times, 
by  resident  citizens  of  this  state;  and  it  prescribes  the  mode  of  ascertaining 
this  fact. 

19.  The  old  law,  in  $  29,  provides  that,  in  case  any  part  of  the  original  capi- 
tal is  withdrawn,  and  dividends  continue  to  be  made,  while  there  are  debts  of 
the  bank  unsatisfied,  a  judgment  closing  the  bank  should  be  rendered.  The 
new  law  meets  this  contingency,  $  80,  by  a  summary  winding  up,  by  the  au- 
ditor of  state. 

20.  Section  30  of  the  act  of  1852,  required  certain  statements  to  be  filed 
with  the  auditor,  on  the  first  Mondays  of  July  and  January  of  every  year;  the 
same  statements,  under  the  new  act,  must  be  filed  every  ninety  days. 

21.  The  34th  section  of  the  act  of  1855  contains  an  important  new  feature: 
that  "every  bank  organized  under  the  provisions  of  this  act,  or  the  one  to 
which  this  is  an  amendment,  which  shall  have  accepted  the  provisions  of  mis 
act,  shall  mutually  accept  the  circulating  notes  of  each  other,  when  offered  or 
tendered  by  any  person  in  payment  of  any  debt  or  obligation." 

It  will  be  seen  at  a  glance  that  these  changes  are  radical  We  invite  special 
attention  to  but  two  of  them.  The  old  law  placed  no  limits  upon  the  aggre- 
gate circulation  of  the  free  banks;  and  none  upon  the  particular  circulation  of 
each.  They  might  each  issue  an  unlimited  amount— as  much  as  each  could 
purchase  or  borrow  bonds  or  stocks  to  secure.  They  might  increase  to  an  in- 
definite number,  till  their  aggregate  circulat^u  became  enormous  and  danger- 
ous. They  did  so  increase;  and  the  sudden  and  unlimited  expansion  of  their 
issues  having  caused  the  disasters  of  1654,  was  the  very  evil  the  new  act  was 
framed  to  remedy.  So  that  act  limits  the  particular  circulation  of  each  bank 
to  200,000  dollars ;  and  the  aggregate  circulation  to  6,000,000  dollars.  If,  how- 
ever, the  act  of  1852  remains  in  force,  and  preserves  the  franchises  of  those 
banks  organized  under  it,  which  have  not  accepted  the  new  law,  what  becomes 
of  these  restrictions,  which  do  not  apply  to  them?  And  what  becomes  of  the 
constitutional  inhibition  of  more  than  one  system  of  free  banks? 

Again;  the  act  of  1852  had  no  provision  that  the  banks  organized  under  it 
were  each  to  receive  the  bills  of  another  in  payment  of  debts.  But  the  act  of 
1855  has  such  a  provision.  If  both  acts  remain  in  force,  preserving  the  vital- 
ity of  the  corporations  organized  under  mem,  independent  of  the  terms  of 
grace  afforded  by  the  later  act,  here  is  an  incongruity  which  gives  us  two  sys- 
tems, and  tramples  the  constitution  under  foot. 

The  act  of  1855  contains  seventeen  sections,  additional  to  those  we  have 
above  compared  with  corresponding  sections  in  the  act  of  1852,  which  further 
illustrate  the  incongruity  between  the  two  systems.  The  auditor  and  treasurer 
of  state  are  prohibited  from  becoming  stockholders  in  a  free  bank,  under  pen- 
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atty;  the  association  is  required  to  carry  on  its  business  at  the  place  designated 
in  their  issues,  and  where  the  directors,  or  a  majority  of  them,  reside;  it  must 
have  a  regular  banking  house,  a  sign  distinctly  painted,  and  regular  banking  ' 
hours;  it  is  made  unlawful,  under  a  penalty,  for  any  stockholder,  president, 
cashier,  clerk,  teller,  director,  attorney,  agent,  or  other  employe  of  a  bank,  to 
buy  the  bills  of  any  free  bank  at  a  discount;  it  is  provided  that  banks  already 
organized  may  comply  with  the  new  law,  either  by  depositing  the  additional 
securities  required  by  it,  or  by  retiring  so  much  of  their  circulation  as  will 
make  their  securities  bear  the  proper  ratio  to  their  issues;  10  per  cent,  damages 
are  given  to  the  holders  of  protested  notes;  when  a  demand  is  made  for  the 
redemption  of  the  notes  of  one  bank,  on  behalf  of  another  bank,  the  redemp- 
tion maybe  made  with  the  notes  of  that  bank  which  makes  the  demand;  when 
stocks  or  bonds  depreciate  5  per  cent.,  the  depositing  bank  is  required  to  give 
additional  security;  and  on  such  depreciation,  it  is  the  duty  of  the  auditor  of 
state  to  receivo  and  retain  the  interest  accruing  on  the  securities  in  his  hands, 
until  further  stocks  or  bonds  are  deposited ;  the  auditor  is  forbidden  to  issue 
any  circulation  to  a  bank,  until  its  owners  furnish  him  evidence  that  they  own 
taxable  property,  subject  to  execution,  other  than  their  interest  in  the  bank, 
within  this  state,  of  a  value  equal  to  25  per  cent,  of  the  circulation,  in  lieu  of 
which  a  bond  may  be  given,  to  a  like  amount,  as  additional  security  for  the 
issues  of  such  bank;  and  until  this  is  done,  the  auditor  is  required  to  withhold 
the  interest  due  the  bank;  the  governor,  treasurer,  secretary,  and  auditor,  may 
appoint  a  bank  commissioner,  who  has  complete  control  given  him  of  the  books, 
safes,  papers,  &c.,  of  the  bank,  to  enable  him  to  report  on  its  condition,  and  a 
penalty  is  imposed  on  anyone  who  fails  to  afford  him  such  facilities;  provision 
u  made  for  continuing  banks  already  existing,  on  their  compliance  with  the 
new  act;  the  auditor  is  directed  to  wind  up  any  bank  violating  sections  27  and 
SO  of  the  law  of  1855;  the  old  banks  may  have  six  months  within  which  to  re- 
move their  places  of  business  to  some  point  of  greater  commercial  importance; 
any  person  violating  sections  16,  36,  or  47,  of  the  new  law,  is  declared  guilty 
of  felony;  the  violation  of  sections  39,  41,  or  47,  is  declared  a  misdemeanor; 
banks  desiring  to  go  into  liquidation^©  required  to  give  notice  by  publication, 
and  the  mode  of  canceling  its  notes,  and  surrendering  its  securities,  is  pointed 
out;  all  laws  conflicting  with  the  act  are  repealed;  provision  is  made  for  agency 
at  Indianapolis  to  redeem  in  coin,  or  New  York  exchange;  and  some  minor 
provisions,  which  are  not  here  noticed. 

The  foregoing  are,  we  believe,  new  features,  and  certainly  give  a  character 
to  the  system  so  totally  different  from  that  of  the  general  banking  law  of  1852, 
as  to  prove  that  the  acts  are  repugnant.  It  should  not  be  overlooked  that  the 
act  of  1S55,  4  53,  declares  all  laws  and  parts  of  laws  conflicting  with  it  to  be 
repealed. 

Third.  We  proceed  now  to  give  some  attention  to  our  third  point— that  a 
bank  organised  under  the  act  of  1852  had  no  authority,  after  the  act  of  1855 
went  into  operation,  to  do  any  banking  business  beyond  what  was  necessary 
to  wind  up  its  concerns,  unless  such  bank,  at  some  time  prior  to  the  first  day 
|  of  March,  1857,  had  accepted  and  complied  with  the  provisions  of  the  last- 
named  act.  The  argument  on  this  proposition  has  been  anticipated  in  what 
we  have  advanced  in  support  of  our  second  point.  It  will  be  proper,  however, 
to  consider  the  internal  evidence  of  the  intent  of  the  legislature  in  this  respect. 
There  must  have  been  something  meant  by  the  48th  section  of  the  act  of 
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1855,  that  "every  bank  or  banking  association  organised  under  die  provisions 
of  the  general  banking  law  of  this  state,  may,  in  case  it  shall  immediately  after 
the  passage  of  this  act,  pay  all  its  circulating  notes  in  coin  upon  demand,  hare 
until  the  first  day  of  March,  1857,  to  wind  up  or  accept  the  provisions  of  this 
act:  Provided,  that  the  auditor  shall,  in  no  case,  issue  any  circulating  notes  to 
any  bank  until  it  shall  have  fully  complied  with  the  provisions  of  this  act: 
And  provided  further,  that  if  any  bank  shall  mil  to  pay  its  circulating  notes  in 
corn,  it  shall  be  wound  up  and  closed  by  the  auditor  pursuant  to  the  provisions 
of  this  act."  It  would  seem  that  no  dispute  could  arise  upon  the  construction 
of  a  section  so  plain  as  this.  But  we  are  driven  to  scrutinize  it  carefully,  as 
an  index  of  the  meaning  the  legislature  designed  to  give  to  the  whole  statute. 
Here  were  a  number  of  banks  organized  under  a  system  found  by  experience 
to  be  defective;  a  system  created  by  a  statute,  in  which  the  right  was  reserved 
to  the  legislature  to  alter  or  repeal  at  pleasure.  A  new  system  is  devised,  with 
a  multiplicity  of  new  features  not  before  known  to  the  law,  and  the  old  ones 
so  changed  that  they  cannot  be  recognized  as  the  same.  In  the  adoption  of 
this  new  act,  the  legislature  did  not  wish  to  destroy  the  banks  already  in  healthy 
existence,  and  to  avoid  that  injustice,  they  incorporate  into  the  new  law  the 
section  above  quoted.  Its  object  is  two-fold.  First,  to  test  the  solvency  of 
the  banks  organized  under  the  act  of  1852.  They  must,  immediately  after  the 
passage  of  the  act,  redeem  their  issues  in  coin,  upon  demand;  if  they  fail  in 
this,  they  are  to  be  wound  up  without  ceremony.  If  they  stand  this  test  of 
solvency,  and  desire  to  continue  doing  business,  they  have  a  reason  of  grace, 
until  the  1st  of  March,  1857,  during  which  they  may  wind  up,  or  accept  the 
provisions  of  the  new  law.  And,  as  if  to  put  the  matter  beyond  doubt,  that 
nothing  but  winding  up  or  accepting  the  terms  of  the  law  of  1855  was  designed, 
the  auditor  is  expressly  prohibited  from  furnishing  circulating  notes  to  any 
bank,  new  or  old,  until  it  shall  have  fully  complied  with  the  last  banking  law. 
The  old  banks  are  reduced  to  this  alternative,  to  pay  specie  or  die  on  the  spot; 
and  paying  specie,  to  conform  in  all  other  respects  to  the  act  of  1855,  or  to 
wind  up  and  get  themselves  clean  wound  up  and  out  of  the  way  by  the  1st  of 
March,  1857.    This  is  every  inch  of  ground  left  them. 

The  various  other  provisions  made  in  this  act,  for  the  purpose  of  opening 
the  door  to  the  old  banks,  indicates  a  like  intention.  It  would  be  obviously 
unreasonable,  if  a  bank  was  in  a  sound  condition,  and  paying  specie,  to  force 
upon  its  owncra  the  necessity  of  bringing  new  partners  into  the  concern— which 
they  would  be  compelled  to  do,  if  the  provision  requiring  not  less  than  eleven 
associates  was  forced  upon  them.  But  the  legislature  avoid  this  injustice,  by 
^  proviso  exempting  the  banks  already  in  existence,  from  the  operation  of  this 
rule.  But  the  well  known  rule  of  construction  derives,  from  this  exception,  an 
added  force  to  all  the  other  conditions.  The  new  act  requires  that  the  bank 
shall  be  fixed  in  a  county  seat,  or  in  a  place  having  not  less  than  a  thousand 
population;  another  injustice  is  here  avoided,  by  indulging  the  old  banks  with 
a  period  of  six  months,  within  which  to  remove  their  office,  should  such  a  re- 
moval be  necessary.  And  a  special  section  for  their  further  accommodation  is 
inserted,  by  which  they  may  establish  the  new  ratio  between  their  securities  • 
and  their  circulation — 110  dollars  of  the  former  to  100  dollars  of  the  latter; 
either  paying  the  additional  10  dollars  on  the  hundred  to  the  auditor,  or  retir- 
ing and  canceling  so  much  of  their  circulation  as  will  establish  the  new  ratio. 
These  various  provisions,  and  others  which  we  have  perhaps  overlooked,  either 


OF  THE  STATE  OP  INDIANA. 


399 


Wilson 

v. 
Tbsbon. 


mean  that  the  subsistence  of  the  already  organised  free  banks  depends  on  a    May  Term, 
compliance  with  the  new  statute,  or  they  mean  nothing.  1859. 

The  non-compliance  suspends  the  existence  of  the  bank  for  all  purposes  but " 
the  purpose  of  winding  up,  until  the  1st  of  March,  1857,  and  then  the  concern 
is  to  expire.  Winding  up— what  does  this  phrase  mean?  It  defines  and  cir- 
cumscribes all  the  remaining  functions  of  the  decaying  bank.  It  must  hare  a 
settled  meaning.  That  meaning  can  be  best  understood  by  looking  into  the 
set  on  corporations,  at  a  section  in  pari  materia,  which  is  strictly  applicable  to 
these  corporations,  except  as  to  the  term  of  three  years,  which  it  affords  for 
the  settling  of  the  affairs  of  such  a  body.  See  1  R.  S.  p.  240,  f  6.  The  whole 
process  is  defined  thus :  "For  the  purpose  of  prosecuting  and  defending  suits, 
to  which  they  are  a  party,  and  to  enable  them  to  settle,  dispose  of,  and  convoy 
their  property,  and  divide  the  capital  stock,  but  not  to  continue  the  business  for 
which  such  corporations  were  established." 

Fourth.  We  maintain  that  immediately  upon  the  repeal  of  the  general  bank- 
ing law  of  185S,  the  corporations  created  under  it,  which  had  not  accepted  the 
terms  of  the  new  banking  act,  expired  without  the  judgment  of  a  Court  against 
them.  On  the  other  side,  it  is  insisted  that  some  proceeding,  in  the  nature  of 
a  quo  warranto,  is  necessary  to  dissolve  these  associations. 

The  elementary  writers  on  this  subject,  seem  to  entertain  no  doubt  of  the 
effect  of  such  a  repeal.  Ang.  and  Ames  on  Corp.,  4  767.  The  authors  seem 
concerned  about  these  results.  "  When  the  legislature  has,  under  a  general 
statute,  reserved  to  itself  power  to  wind  up  the  concerns  of  banking  corpora- 
tions, those  provisions  of  the  statute  calculated  to  apprize  all  interested  of  the 
fundamental  change  about  to  be  wrought,  should  be  complied  with,  in  order  to 
give  legal  efficacy  to  the  acts  done  under  it;  otherwise,  the  property  of  the 
corporation  will  not  be  divested,  and  its  charter  will  continue  in  force.  It  is 
obvious  from  the  distressing  consequences  which  ensue  the  dissolution  of  a 
corporation,  both  to  its  members  and  creditors,  that  this  reserved  right  of  re- 
peal is  one,  which,  as  a  matter  of  policy,  as  well  as  of  justice,  should  be  exer- 
cised with  the  greatest  moderation  and  caution.  It  would  seem  that,  some- 
times, the  Courts  are  disposed  to  construe  statutes  of  repeal  with  great  strict- 
ness, as  if  they  were  in  the  nature  of  penal  laws.  It  was  upon  this  ground 
that  the  Supreme  Court  of  Michigan  refused  to  treat  the  act  of  the  legislature 
of  that  state,  repealing  the  charter  of  The  Bank  of  Oakland  County,  as  an 
act  repealing  a  charter  granted  to,  and  constituting  a  banking  corporation  by 
the  name  of,  '  The  President,  Directors,  and  Company  of  the  Oakland  County 
Bank,1  objecting  to  this  want  of  descriptive  certainty  in  the  act  of  repeal." 

We  quote  this  passage,  not  as  applicable  to  the  law  as  it  exists  in  Indiana; 
for  we  have  a  general  statute  giving  all  corporations  three  yean  in  which  to 
wind  up;  and  in  the  act  under  discussion,  a  period  is  allowed  the  banks,  until 
March  1, 1857 ;  so  that  all  these  deplorable  consequences  are  not  to  be  consid- 
ered in  construing  this  statute.  We  cite  this  authority  to  show  what  the  effects 
of  a  repeal  are  upon  corporations,  as  well  as  upon  individuals. 

Acorns  expresses  the  result  of  the  cases  in  this  way:  "When  an  act  of 
parliament  is  repealed,  it  must  be  considered — except  as  to  those  transactions 
passed  and  closed— as  if  it  never  existed."  Dwarr.  on  Stat.  676.  See,  also, 
M'QuWcin  v.  Doe,  supra,  and  cases  there  cited;  Mount  v.  The  State,  6  Blackf. 
25;  The  Trustees,  frc.  v.  The  City  of  Chicago,  14  HI.  B.  334,  and  cases  there 
cited;  Am.  Law  Beg.,  vol.  S,  p.  303;  2  Kent's  Comm.  305,  et  seq. 
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"We  have  next  to  consider  the  effects  of  the  repeal,  which,  when  it  is  dem- 
and absolute,  are  of  a  very  sweeping  character.  'The  effect  of  a  repealing 
statute,'  sayB  a  very  eminent  judge,  'I  take  to  be,  to  obliterate  the  statute  re- 
pealed as  completely  from  the  records  of  parliament  as  if  it  had  never  passed, 
and  that  it  must  be  considered  as  a  law  that  never  existed,  except  for  the  par- 
pose  of  those  actions  or  suits  which  were  commenced,  prosecuted,  and  con- 
cluded while  it  was  an  existing  law.'  Kay  v.  Goodwin,  4  M.  and  F.  341.  Upon 
this  principle,  the  repeal  of  a  statute  puts  an  end  to  all  prosecutions  under  the 
statute  repealed,  and  to  all  proceedings  growing  out  of  it  pending  at  the  time 
of  the  repeal."    Sedgw.  on  Stat  and  Con.  Law,  129,  and  cases  cited. 

We  respectfully  submit  that  the  foregoing  examination  establishes  these  pro- 
positions : 

That  under  our  constitution,  there  can  be  but  one  system  of  free  banks. 

That  the  act  of  1852  was  designed  to  coyer  all  the  ground  and  embrace  sH 
the  provisions  necessary  to  define  such  a  system. 

That  the  act  of  1855,  containing  a  recital  of  the  former  law,  and  providing 
that  the  act  be  amended  to  read  as  follows,  does,  ex  vi  terminorum,  repeal  the 
act  of  1852. 

That  the  act  of  1855,  proposing  to  settle  all  the  details  of  a  general  banking 
law,  and  embracing,  with  various  modifications,  all  the  sections  of  the  former 
law,  with  various  additional  sections,  is  a  revision  of  the  whole  subject-matter, 
and  a  substitute  for  the  act  of  1852;  and  is  designed  by  the  legislature  to  fur- 
nish the  only  rule  upon  the  subject. 

That  under  the  constitution,  which  permits  but  one  system  of  this  nature, 
the  two  acts  are  entirely  repugnant,  and  cannot  coexist  as  valid  subsisting 
laws  upon  the  statute-book,  and  therefore,  as  well  from  this  inherent  incon- 
gruity, as  from  the  effect  of  the  repealing  clause  in  the  later  act,  the  former  is 
repealed. 

That  the  intent  to  repeal  the  act  of  1852  is  rendered  certain  by  the  pains 
taken  by  the  law-making  power,  to  provide  for  the  continued  existence  of  the 
banks  already  created,  upon  the  condition  of  their  accepting  the  provisions  of 
the  new  law. 

That,  in  the  absence  of  such  conformity  on  the  part  of  the  old  banks,  they 
had  no  corporate  powers  left,  except  for  the  purpose  of  winding  up. 

That  after  the  period  allowed,  either  for  such  acceptance,  or  such  winding 
up,  had  expired — that  is,  after  the  first  day  of  March,  1857,  had  passed— the 
banks  organized  under  the  act  of  1852  had  ceased  to  exist  as  bodies  corporate. 


(2)  It  being  understood  that  the  only  question  urged  upon  the  Supreme 
Court,  is  that  the  act  of  1855  (p.  23)  repealed  the  general  free  banking  law  of 
1852,  Messrs.  Ketcham  and  Coffin  submitted  an  elaborate  brief,  in  which  they 
maintain  as  follows : 

That  the  legislature  did  not  intend  to  repeal,  is  evident,  because— 

1.  The  title  of  the  act  (last  part  of  \  38)  is  to  "amend." 

2.  "All  laws  and  parts- of  laws  conflicting  with  this  act  ($  53)  are  hereby  re- 
pealed."   (Inferrentially,  tho  remainder  is  not  repealed.) 

3.  Section  17,  p.  37 — "The  provisions  of  this  act  shall  not  apply  to  the 
banks  now  in  existence,  respecting  the  number  of  stockholders." 

Section  42 — Every  bank  organized  under  the  law  of  1852,  may  comply 
with  \  6,  by  adding  stock  or  retiring  circulation,  &c. 
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Section  48 — Every  such  bank  redeeming  its  notes  as  presented,  may  have 
to  March  1,  1857,  to  wind  up  or  accept  the  provisions  of  the  new  act. 

All  these  sections,  and  others  like  them,  show  that  it  was  not  the  intention 
of  the  legislature  to  pat  an  end  to  the  banks  organized  under  the  law  of  1853. 
Bat  if  that  law  was  repealed  by  the  law  of  1855,  it  ended  the  existence  of  these 
banks  at  once. 

The  fiact  is,  that  prior  to  the  act  of  1855,  the  free  bank  paper  had  greatly  de- 
predated. That  was  the  evil.  The  remedy  was,  of  coarse,  to  bring  the  paper 
up  to  par.  This  was  to  be  done  by  requiring  the  banks  to  add  stocks,  or  retire 
a  pan  of  their  circulation,  so  as  to  make  the  proportion  of  circulation  to  the 
stocks  as  100  dollars  to  110  dollars.    See  4  6.  p.  34,  and  {  42,  p.  44. 

But  the  prompt  redemption  of  the  circulation  would  maintain  the  paper  at 
par,  and  4  48  was  intended  to  apply  to  such  banks  while  retiring  their  circula- 
tion. 

Moreover,  it  is  not  at  all  necessary  that  a  bank,  under  either  act,  should 
issue  a  dollar— or  having  issued,  might  retire  it  all,  and  still  be  a  bank  of  de- 
posit and  discount.  See  $  17,  p.  27.  Compliance  with  this  section  organized 
a  bank;  but  the  bank  had  no  circulation  until  compliance  with  {  5,  p.  24. 

It  appears,  therefore,  that  a  bank  of  deposit  and  discount  might  well  exist 
without  any  circulation.  But  the  evil  was  as  to  the  circulation,  and  the  reme- 
dy pointed  exclusively  to  that;  and  the  remedy  prescribed,  and  deemed  ade- 
quate, was  the  addition  of  stocks,  or  retiring  a  part  of  the  circulation. 

Now,  with  this  key  to  the  whole  act  of  1855  in  our  hand,  let  us  examine 
4  48  of  this  act— 

1.  The  bank  is  required  to  pay  its  notes  as  they  are  presented  at  the  counter 
for  redemption.  This  it  does,  and,  therefore,  this  part  of  the  section  is  out  of 
the  way. 

2.  Until  new  stocks  are  added,  the  auditor  shall  not  issue  any  circulating 
notes.    That  is  not  asked,  and,  therefore,  this  part  of  $  48  is  out  of  the  way. 

3.  The  bank  not  failing  to  pay  its  circulating  notes,  the  auditor  Jias  no  au- 
thority or  power  to  wind  it  up,  and  this  part  of  the  same  section  is  Out  of  the 
way.  The  only  remaining  part  of  4  48  is,  "  The  bank  may  have  until  March 
1, 1857,  to  wind  up,  or  accept  the  provisions  of  this  act." 

Now  what  is  to  be  understood  by  these  alternatives  "wind  up,"  or  "accept 
the  provisions,"  &c.  ? 

Still  bear  in  mind,  that  the  evil  and  remedy  relate  exclusively  to  the  circu- 
lation. To  "  wind  up"  means  to  retire  the  circulation  of  the  bank.  To  "  ac- 
cept the  provisions,"  &c.,  means  to  give  the  proportion  of  notes  to  the  stocks 
of  100  dollars  to  110  dollars,  by  retiring  part  of  the  circulation,  or  adding 
stocks.  Now,  in  a  case  where  the  bank  is  proposing  to  retire  all  its  circula- 
tion, and  is  doing  it  as  fast  as  the  paper  is  presented  (which  was  the  case  with 
this  bank),  and  is  not  proposing  to  add  any  more  stocks,  when  the  1st  of  March, 
1S57,  arrives,  has  the  bank  become  extinct?  What  is  the  section  that  wields 
the  instrument  of  death?  The  most  that  this  $  48  does,  is  to  give  day  to  the 
1st  day  of  March,  1857,  to  do  the  one  or  the  other.  But  having  done  neither 
the  one  nor  the  other,  what  then?  Where  are  the  words  of  forfeiture  in  all 
this  act,  that  takes  away  the  franchises  of  the  bank,  as  a  bank  of  deposit  and 
discount?  Where  is  the  section  that  authorizes  the  auditor  or  other  power  to 
wind  up  and  terminate  the  bank.  We  deny,  utterly,  that  any  such  termina- 
tion of  a  bank  in  such  a  case,  was  ever  contemplated. 
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That  the  existence  and  continuance  of  the  old  banks  until  the  1st  of  March, 
1857,  is  specifically  proyided  for  in  this  section,  no  one  can  dispute.  Bat  if 
the  act  of  1855  repealed  their  organic  law  (of  1852),  they  terminated  at  once; 
which  latter  hypothesis  is  utterly  inconsistent  with  the  former. 

The  conclusion  is,  therefore,  that  this  bank  still  exists  as  a  bank  of  deposit 
and  discount,  with  power  to  retire  the  remainder  of  its  circulation,  and  liable 
to  haye  its  stocks  sold  for  that  purpose,  on  failure  to  redeem  its  notes. 


Lister  v.  McNeal  and  Wife. 

In  an  action  for  slander,  the  Court  may,  in  its  discretion,  after  the  jury  is  im- 
panncled,  permit  the  plaintiff  to  amend  his  complaint,  by  inserting  a  new 
set  of  words;  or  by  striking  out  part  of  a  set  of  the  words  originally 
charged  therein,  to  haye  been  spoken. 


Monday, 
May  30. 


APPEAL  from  the  Tipton  Circuit  Court. 

Davison,  J. — Delilah  Chapman  brought  an  action  against 
Daniel  Lister  for  slander.  Pending  the  suit,  the  plaintiff 
intermarried  with  William  McNeal,  who,  on  motion,  with 
his  wife,  was  made  a  joint  plaintiff. 

The  complaint,  after  alleging  an  appropriate  colloquium, 
avers  that  the  defendant,  on,  &c,  at,  &c,  falsely,  &c,  spoke 
and  published,  of  and  concerning  the  plaintiff,  these  words: 
"  Old  Jane  White  caught  Elzey  White  and  the  girl,  Lile 
Chapman  (meaning  the  plaintiff,  Delilah),  in  the  barn  at 
the  thing  itself ;"— "  Jane  White  caught  Elzey  White  and 
Delilah  Chapman  at  the  thing  itself;" — thereby  meaning, 
&c. 

Defendant  answered  in  three  paragraphs,  to  which  the 
plaintiff  replied.     Demurrer  to  the  replies  overruled. 

The  issues  were  submitted  to  a  jury,  who  found  for  the 
plaintiff;  and  the  Court,  having  refused  a  new  trial,  ren- 
dered judgment,  &a 

In  a  bill  of  exceptions,  it  is  alleged  that,  after  the  jury 
were  impanneled,  the  Court,  the  defendant  objecting,  per- 
mitted the  plaintiff  to  amend  his  complaint  by  inserting 


Daggy  and  Others  v.  Green  and  Others. 

The  board  of  commissioners  of  a  county,  under  the  provisions  of  1  R.  S.  pp. 
310,  313,  316,  M  15,  97,  and  46,  have  no  jurisdiction  of  a  petition  for  a  new 
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therein  the  following:   "  George  Dean  said  old  Jane  White  M*J  Term, 
caught  Elzey  White  and  the  girl  (meaning  the  plaintiff,       1869, 
Delilah)^  in  the  bam  at  the  very  thing  itself."     And  fur-      Daggy 
ther,  after  the  evidence  and  arguments  of  counsel  had  been      Orbs*. 
submitted  to  the  jury,  the  Court,  over  the  defendant's  ob- 
jection, allowed  the  plaintiff  to  amend  by  striking  out, 
from  the  first  alleged  set  of  words,  the  words  "  Lile  Chap- 
man" and  inserting  in  lieu  thereof  the  words  "the  girl, 
(meaning  the  plaintiff  Delilah)" 

It  is  enacted  that  "the  Court  may,  at  any  time,  in  its 
discretion,  and  upon  such  terms  as  may  be  deemed  proper, 
direct  the  name  of  a  party  to  be  added  or  struck  out;  a 
mistake  in  name,  &c.,  to  be  corrected ;  any  material  alle- 
gation to  be  inserted,  struck  out,  or  modified ;  to  conform 
the  pleadings  to  the  facts  proved;  when  the  amendment 
does  not  substantially  change  the  claim  or  defense."  2  R. 
S.  p.  48,  §  99. 

Neither  amendment  seems  to  have  constituted  any  ma- 
terial change  in  the  plaintiffs  cause  of  action.  The  first 
merely  adds  the  words  "  George  Dean  said ;"  and  the  sec- 
ond simply  strikes  out  the  words  " Lile  Chapman"  Both, 
in  our  opinion,  are  plainly  within  the  discretionary  power 
conferred  on  the  Court  by  the  statutory  rule  of  practice  to 
which  we  have  referred.  9  Ind.  R.  554.  And  the  ruling 
of  the  Court  must,  therefore,  be  sustained. 

Per  Curiam. — The  judgment  is  affirmed  with  5  per  cent, 
damages  and  costs. 

W.  Garver  and  J.  E.  Lewis,  for  the  appellant. 

J.  Green,  for  the  appellees. 
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road,  unlets  it  be  shown  affirmatively  therein  that  the  proposed  highway 
will  run  "into  more  than  one  township." 
A  report  made  by  viewers  of  a  proposed  highway,  who  own  land  along  the 
same,  is  a  nullity. 

APPEAL  from  the  Starke  Circuit  Court. 

Davison,  J. — Amasa  Green  and  others  presented  their 
petition  to  the  board  of  commissioners  of  Starke  county, 
for  the  location  of  a  county  road,  "  beginning  at  the  bridge 
at  Piqua;  thence  on  the  road  to  the  Pine  creek  bridge; 
thence  south-west  to  the  south-west  corner  of  section  six- 
teen ;  thence  on  said  line  running  west  to  the  south  side 
of  Jones's  farm;  thence  south-west  until  it  runs  one  mile 
south;  and  thence  on  said  section  line  until  it  strikes  the 
county  line  between  the  counties  of  Starke  and  Jasper." 

Viewers  were  appointed,  who,  at  the  June  term,  1857, 
made  report  that  they  had  viewed  and  laid  out  the  road, 
&c.,  and  that  the  same  when  opened  would  be  of  public 
utility. 

Whereupon  Doggy  and  others  remonstrated  against  so 
much  of  the  road  as  run  through  their  lands  west  of  the 
railroad,  in  Railroad  township,  in  said  county,  alleging  that 
the  same,  as  viewed  and  laid  out,  would,  when  opened, 
greatly  injure  and  damage  their  lands,  &c;  and  they  pray 
that  so  much  thereof  as  is  located  west  of  said  railroad  be 
rejected,  &c. 

The  record  avers  that  the  board,  after  due  deliberation, 
&c,  confirmed  the  report  of  the  viewers,  and  ordered  the 
road  to  be  opened,  &c 

The  remonstrators  appealed.  In  the  Circuit  Court,  they 
moved  to  dismiss  the  petition;  but  their  motion  was  over- 
ruled. Thereupon  the  cause  was  submitted  to  a  jury, 
who,  after  hearing  the  evidence,  &c,  and  having  retired, 
&c,  returned  the  following  verdict : 

'•  We,  the  jury,  find  that  the  proposed  highway,  as  de- 
scribed in  the  petition,  is  of  public  utility;  and  that  said 
Doggy  h&&  sustained  no  damage.  We  further  find  that 
the  petitioners  are  not  freeholders,  six  of  whom  reside  in 
the  immediate  neighborhood  of  the   proposed  highway. 
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And  further,  we  find  that  James  Tucker,  Edward  Tucker,  M*7  T«™» 
and  George  Qreen,  the  viewers,  who  made  the  report,  &c,       IBs®. 
are  owners  of  land  along  the  proposed  highway."  Daoot 

And  the  Court,  having  refused  a  new  trial,  adjudged  Gbbxk. 
that  the  proposed  highway  is  of  public  utility;  that  the 
remonstrators,  by  reason  of  it,  have  sustained  no  damage; 
and  that  the  same  be  established  and  opened  in  accord- 
ance with  the  description  thereof  in  the  petition;  and  that 
this  order  be  certified  to  the  board,  &c 

By  an  act  relative  to  the  opening,  &c,  of  highways,  it 
is  provided  that — 

1.  Any  person  may  have  a  highway  laid  out  in  any 
township,  by  the  petition  of  twelve  freeholders  residing 
therein,  to  the  trustees  of  such  township. 

2.  Whenever  twelve  freeholders  of  the  county,  six  of 
whom  shall  reside  in  the  immediate  neighborhood  of  the 
highway  proposed  to  be  located,  &c,  shall  petition  the 
board  of  commissioners,  &c.,  for  the  location,  &&,  running 
into  more  than  one  township;  such  board,  if  they  shall  be 
satisfied,  &c,  shall  appoint  three  persons  to  view  such 
highway. 

3.  No  person  owning  lands  along  any  proposed  high- 
way, shall  be  competent  to  act  as  a  viewer  or  reviewer 
thereof.     1  R.  S,  pp.  310,  313,  316,  §§  15,  27,  46. 

The  petition,  as  we  have  seen,  fails  to  show  that  the 
proposed  highway,  when  located,  would  run  "into  more 
than  one  township  f  hence,  it  is  insisted  that,  upon  the 
case  which  it  presents,  the  commissioners  had  no  authority 
to  act;  and,  consequently,  the  appeal  was  not  triable  in  the 
Circuit  Court 

This  position  seems  to  be  correct.  The  commissioners 
have  no  right  to  proceed  in  any  case,  unless,  as  presented, 
it  rests  within  the  statute  giving  them  jurisdiction.  10 
Ind.  R.  358.  Tested  by  this  rule,  the  petition  before  us  is 
obviously  defective;  because  it  fails  to  aver  that  the  pro- 
posed highway  ran  into  more  than  one  township.  With- 
out such  averment,  the  commissioners  had  no  power  to 
appoint  the  viewers. 

There  is,  however,  another  reason  why  these  proceed- 
Vol.  XIL— 20 
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May  Term,   ings  cannot  be  supported.     It  appears  affirmatively  that 

1859*      the  persons  appointed  as  viewers  owned  real  estate  along 

R»itz       the  proposed  highway,  and  were,  therefore,  incompetent 

Maxtut.     to  discharge  the  duties  of  such  appointment.     Section  46, 

supra.     It  follows  that  their  report  was  a  nullity;  and,  in 

sequence,  the  order  of  the  Circuit  Court  erroneous. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c 
A.  Doggy,  for  the  appellants* 
J.  Oy  Brian,  for  the  appellees. 


Reitz  v.  Martin. 


12  3q4]  An  agent  employed  to  drive  stock  from  one  place  to  another,  has  no  power  is 

Is7  *&]  virtue  of  such  employment  to  sell  the  stock,  in  case  it  become  foot-sore  and 

nnable  to  travel ;  and  in  case  of  a  sale  nnder  snch  circumstances,  the  owner 
may  recover  his  property  by  action  against  the  purchaser. 
Where  the  principal  has  never  held  the  agent  out  as  having  a  general  author- 
ity, it  is  the  duty  of  one  purchasing  from  him  to  inquire  as  to  the  extent  of 
his  authority;  and,  if  he  purchase  without  inquiry,  he  trusts  the  agent  and 
not  the  principal. 

Monday,  APPEAL  from  the  Hamilton  Court  of  Common  Pleas. 

°*  Hanna,  J. — This  was  an  action  to  recover  a  specific  ar- 

ticle of  personal  property,  to-wit,  one  bull,  and  damages. 
The  defendant  answered  in  three  paragraphs — 

1.  A  general  denial. 

2.  Property  in  himself. 

3.  Property  in  one  Chenoworth. 
The  plaintiff  replied,  denying,  &c. 

Trial;  verdict  for  plaintiff;  motion  for  new  trial  over- 
ruled; judgment  on  the  verdict. 

The  questions  presented  by  the  brief  of  the  appellant 
arise  upon  the  instructions  given  and  those  refused,  and 
involve  but  two  points. 

The  facts  upon  which  the  instructions  were  based  were, 
in  substance,  that  Martin,  of  Darke  county,  Ohio,  con- 
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tracted  to  Chenoworth,  of  Vermillion  county,  Indiana,  one   May  Term, 
bull,  for  50  dollars,  of  which  sum  20  dollars  was  paid,       1859. 
and  the  balance  was  to  be  paid  upon  the  delivery  of  the       Rbitz 
property  to  the  purchaser,  at  his  farm,  by  the  said  Martin*     Mastdt. 
Martin,  at  his  expense,  employed  one  Wisner  to  drive  the 
animal  to  the  purchaser;  he  drove  him  part  of  the  way, 
and,  upon  the  animal  and  himself  becoming  foot-sore,  sold 
him  to  ReitZy  who,  upon  demand  made,  refused  to  surren- 
der him. 

Upon  these  facts,  the  questions  arise  as  to  the  power  of 
Wisner  to  sell,  and  the  right  of  Martin  to  sue. 

The  first  instruction  asked  and  refused,  assumed  that  a 
special  agent  could  sell  the  property  of  the  principal,  al- 
though such  act  was  not  within  the  line  of  his  specific 
duties,  in  case  of  emergency;  and  that  it  was  a  question 
for  the  jury  whether  Wisner,  under  the  circumstances,  exer- 
cised a  reasonable  discretion  in  disposing  of  the  property. 
The  instruction  given  upon  this  point  was,  in  substance, 
that  if  an  agent,  to  whom  property  was  intrusted  for  a 
particular  purpose,  should  dispose  of  the  same  in  a  man- 
ner not  within  the  scope  of  his  authority,  the  principal 
would  not  be  bound  by  the  act;  so,  if  Wisner  did  not  act 
within  his  instructions  and  the  scope  of  his  employment, 
and  the  plaintiff  had  not  affirmed  his  acts,  he,  the  plaintiff, 
would  not  be  concluded  thereby. 

The  fourth  instruction,  asked  and  refused,  assumed,  in 
effect,  that  if  the  agent,  or  the  property,  or  both,  became, 
during  the  journey,  in  a  condition  unable  to  proceed  far- 
ther, he  was  then  authorized  to  sell  the  property;  and  that 
the  principal  was  civilly  liable  for  the  wrongful  acts  of  the 
agent,  in  the  course  of  his  employment;  and,  therefore,  if 
the  sale  was  wrongful,  still  it  was  legal,  and  vested  the 
title  in  the  purchaser,  &c. 

The  authorities  referred  to  by  the  appellant,  in  support 
of  the  instructions  asked,  and  which  were  refused,  are  cer- 
tain sections  of  Story  on  Agency,  which  we  have  exam- 
ined, and  find  them  to  treat  of  the  powers  of  a  master  of  a 
ship,  and  the  rights  of  certain  mercantile  agents.  We  are 
not  able  to  perceive  the  applicability  of  the  authorities 
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Msy  Term,   cited  to  the  case  at  bar.    It  has  been  decided  that  agentB, 

1859-      £n  ordinary  transactions,  have  not  the  powers  of  masters 

Kbits      of  vessels.    See  Hawtayne  v.  Bourne,  7  M.  and  W.  597, 

Mabtik.     where  it  is  decided  that  there  is  no  implied  authority  in 

an  agent,  conducting  the  general  business  of  a  mine,  to 

borrow  money  in  a  case  of  necessity.    Smith's  Mercantile 

Law,  p.  117.     Yet  the  master  of  a  ship,  under  his  general 

power  as  agent  for  the  owners,  is  authorized  to  borrow 

money,  &c,    HL  117. 

The  common-law  rule  as  to  the  power  of  the  agent  to 
bind  his  principal,  by  a  sale  of  the  property,  appears  to 
have  been,  that  the  purchase  must  have  been  in  market 
overt,  and  without  knowledge  by  the  purchaser  of  the 
agency  of  the  seller,  or  from  an  agent  acting  according  to 
his  instructions,  or  from  one  acting  in  the  usual  course  of 
his  employment,  and  whom  the  buyer  did  not  know  to  be 
transgressing  his  instructions.    Id.  118. 

The  general  rule  is,  that  the  authority  of  the  agent,  of 
whatever  description,  must  be  strictly  pursued ;  otherwise, 
the  principal,  if  his  agent  be  a  special  one,  will  not  be 
bound.  Id.  116.  And  if  the  principal  has  never  held  the 
agent  out  as  having  any  general  authority  whatever  in  the 
premises,  it  is  the  duty  of  one  purchasing  from  him  to 
inquire;  and  if  he  trusts  without  inquiry,  he  trusts  to  the 
good  faith  of  the  agent  and  not  of  the  principal.  Story 
on  Agency,  §  133. — Sckimmtlpennick  v.  Bayard,  1  Pet.  290. 
—Parsley  v.  Morrison,  7  Ind.  R.  35a 

It  is  clear  to  our  minds,  that  the  first  inquiry — the  right 
of  the  agent  to  sell — should  be  decided  in  the  negative. 
We  do  not  see  any  error  in  the  rulings  of  the  Court  upon 
the  question  of  instructions  upon  this  point. 

We  are  equally  clear  that  the  second  point  is  against 
the  appellant. 

It  is  insisted  that,  under  a  proper  legal  interpretation  of 
the  contract,  as  proved,  the  title  to  the  property  passed  to 
the  purchaser,  Chenoworth. 

Without  stopping  to  inquire  whether  that  proposition 
is  right  or  wrong,  it  is  manifest  that  the  right  of  posses- 
sion remained  in  the  seller,  Martin,  until  the  payment  of 
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the  purchase-money  to  him  by  the  purchaser.    1  Pars,  on   M»7  Twm> 
Cont.  441.  1809. 


Per  Curiam. — The  judgment  is  affirmed  with  costs.  Williams 

D.  Mosgy  for  the  appellant.  Dswjtt. 

D.  C.  Chipman,  for  the  appellee. 


Williams  v.  Dewitt. 


Where  a  defendant  pleads  a  Bet-off,  the  plaintiff  may,  without  waiting  for  evi- 
dence in  support  of  it,  prove,  in  the  first  instance,  that  it  had  been  settled 
by  an  arbitration  between  himself  and  the  defendant;  bat,  after  having  gone 
into  such  proof,  he  will  not  be  allowed,  at  the  close  of  the  defendant's  evi- 
dence, to  give  additional  proof  of  such  settlement. 

A  witness  having  stated  his  recollection  of  the  facts,  most  not  state  his  under- 
standing and  belief  from  such  facts. 

Where  it  appears  that  the  items  of  an  account,  claimed  to  be  settled  by  arbi- 
tration, were  reduced  to  writing,  parol  evidence  of  its  contents  is  not  ad- 
missible until  some  valid  reason  is  shown  for  the  failure  to  produce  the 
writing. 

APPEAL  from  the  Delaware  Circuit  Court.  Monday, 

Worden,  J. — Suit  by  the  appellee  against  the  appellant, 
before  a  justice  of  the  peace,  from  whose  judgment  the 
cause  was  appealed  to  the  Circuit  Court.  The  action  was 
upon  an  account  for  17  dollars.  The  defendant  filed  an 
account  as  a  set-off^  amounting,  after  deducting  credits,  to 
88  dollars,  65  cents.  On  the  trial  in  the  Circuit  Court, 
the  plaintiff  recovered  judgment  on  the  verdict  of  a  jury, 
for  six  dollars,  over  a  motion  for  a  new  trial 

By  a  bill  of  exceptions,  it  appears  that  upon  the  trial  of 
the  cause,  the  plaintiff  having  offered  his  evidence  to  sup- 
port the  claim  for  which  the  suit  was  brought,  proceeded 
to  offer  evidence  showing  that  the  defendant's  set-off  had 
been  settled  by  an  arbitration  between  the  parties.  To 
this  evidence  the  defendant  objected,  on  the  ground,  among 
others,  "that  the  plaintiff  had  no  right  to  attempt  to  de- 
feat by  evidence  the  defendant's  set-off,  until  the  defendant 
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May  Term,  had  had  an  opportunity  of  establishing  it,  the  defendant 
1***9*  being  entitled  to  commence  the  evidence  for  the  defense." 
Williams  The  objection  was  overruled,  and  the  witnesses  were  ex- 
Dswitt.  amined  by  the  plaintiff,  whose  testimony  tended  to  estab- 
lish such  arbitration  and  settlement  of  the  account  consti- 
tuting the  defendant's  offset. 

We  cannot  say  that  this  ruling  of  the  Court  was  erro- 
neous, as  much  depends  upon  the  discretion  of  the  Court 
below  as  to  the  order  of  the  introduction  of  evidence.  It 
would  undoubtedly  be  entirely  proper,  in  such  case,  for  the 
plaintiff  to  confine  himself,  in  the  first  place,  to  proof  of 
his  account ;  the  defendant  then  being  at  liberty  to  offer 
his  evidence  to  defeat  the  plaintiff's  account,  and  also 
establish  his  offset;  the  plaintiff  then  having  the  right  to 
rebut  the  defendant's  evidence  offered  to  defeat  his  ac- 
count, and  also  to  offer  his  evidence  to  defeat  the  defend- 
ant's offset;  the  defendant  then  being  permitted  to  rebut 
the  plaintiff's  evidence  attacking  his  offset  But  we  do 
not  think,  under  the  authorities,  that  it  is  erroneous  to  per- 
mit the  plaintiff,  in  the  first  instance,  to  offer  evidence  to 
defeat  the  offset. 

After  the  defendant  had  introduced  his  testimony,  Ihe 
plaintiff  called  another  witness,  and  offered  to  prove  by 
him  facts  in  relation  to  the  arbitration,  concerning  which 
other  witnesses  were  examined  by  him  in  his  original  tes- 
timony. To  this  testimony  the  defendant  objected,  be- 
cause, having  gone  into  the  same  matters  in  his  original 
examination,  he  had  no  right  to  travel  over  the  same 
ground  again,  as  it  would  give  him  an  undue  advantage 
in  the  case,  having  no  right  to  introduce  anything  but 
rebutting  evidence.  The  objection  was  overruled,  and  the 
testimony  admitted,  and  exception  taken. 

We  are  of  opinion  that  this  objection  was  well  taken, 
and  that  the  Court  erred  in  overruling  it. 

The  case  of  Brown  v.  Murray,  21  E.  C.  L.  21,  is  in  point. 
That  was  an  action  for  a  libel.  Pleas,  general  issue  and 
justification.  The  plaintiff  having  proven  the  libel,  called 
a  witness  to  disprove  certain  facts  alleged  in  the  justifica- 
tion.    After  the  defendant  had  introduced  his  evidence  in 
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support  of  his  justification,  and  had  closed  his  evidence,   May  Term, 
the  plaintiff  called  another  witness,  and  proposed  to  dis-       1859. 
prove  other  facts  stated  in  the  justification.     But  it  was    Williams 
held  by  the  Court  that  the  plaintiff  might,  if  he  saw  fit,     Dbwitt. 
content  himself  with  proof  of  the  libel,  and  leave  it  to  the 
defendant  to  make  out  his  justification,  and  then,  in  reply, 
rebut  the  evidence  produced  by  the  defendant;  but  if  the 
plaintiff  in  the  outset  thinks  fit  to  call  any  evidence  to 
repel  the  justification,  he  ought  to  go  through  with  all  the 
evidence  he  proposes  to  give  for  that  purpose;  and  that  he 
would  not  be  permitted  to  give  further  evidence  in  reply. 

So  in  the  case  at  bar;  as  the  plaintiff  chose,  in  the  first 
instance,  tojgo  into  evidence  to  defeat  the  defendant's  off* 
set,  he  should  then  have  introduced  all  his  evidence  for 
that  purpose,  and  not  cut  it  up  by  offering  a  part  then,  and 
a  part  afterwards. 

On  the  examination  of  one  of  the  plaintiff's  witnesses, 
the  witness  having  stated  his  recollection  of  the  facts  in 
reference  to  the  arbitration,  he  was  asked  to  state  from 
what  he  had  heard  the  parties  say,  and  from  their  acts, 
what  his  belief  and  understanding  was,  as  to  whether  the 
parties  made  a  settlement  of  all  matters  in  difference  be- 
tween them.  To  this  question  the  defendant-  objected,  on 
the  ground  that  the  witness  had  no  right  to  state  his 
understanding  or  belief,  or  draw  inferences,  but  must  state 
facts;  but  the  objection  was  overruled,  and  exception 
taken,  and  the  witness  gave  to  the  jury  his  understanding 
and  belief  in  the  premises. 

It  is  a  general  rule,  that  a  witness  can  speak  only  to 
such  facts  as  are  within  his  own  knowledge,  although  he 
is  not  required  to  speak  with  such  expression  of  certainty 
as  to  exclude  all  doubt  in  his  mind.  And  on  any  subject 
to  which  a  witness  may  testify,  if  he  has  any  recollection 
at  all  of  the  fact,  he  may  express  it  as  it  lies  in  his  mem- 
ory, of  which  the  jury  will  judge.    1  Greenl.  Ev.,  §  440. 

We  think  the  witness  might  testify  to  the  best  of  his 
recollection  as  to  what  the  parties  said  and  did;  but  it  was 
for  the  jury  to  determine  whether,  from  what  they  so  said 
and  did,  the  inference  was  fairly  deducible  that  the  parties 


312  CASES  IN  THE  SUPREME  COUBT 

May  Term,   had  made  the  settlement.     The  understanding  and  belief 
1859*      0f  the  witness  were  improperly  admitted  to  go  to  the 

Williams    jury. 

Dkwitt.  Exception  was  taken  to  another  ruling  as  to  the  admis- 
sion of  testimony.  The  witness  proving  the  arbitration, 
stated  that  the  only  charges  presented  to  the  arbitrators  by 
Williams  against  Detaitt  were  a  written  lease  from  Wil- 
liams to  Dewitt,  and  breaches  therein,  and  an  account  of 
various  items  in  writing  amounting  to  about  40  dollars; 
and  that  the  arbitrators  took  into  consideration  no  account 
of  said  Williams  which  was  not  in  writing.  The  defend- 
ant objected  to  the  witness  stating  orally  what  items  of 
the  defendant's  account  were  thus  settled,  yiihout  pro- 
ducing the  account  thus  laid  before  the  arbitrators,  or  ac- 
counting for  its  absence,  on  the  ground  that  the  account 
was  the  best  evidence,  and  the  only  evidence  of  what  was 
arbitrated  and  settled,  if  anything;  but  the  objection  was 
overruled^  and  the  witness  permitted  to  testify  what  items 
were  arbitrated  and  settled,  without  any  excuse  for  the  ab- 
sence of  the  written  account* 

We  are  of  opinion  that  in  this  ruling  the  Court  also 
erred.  The  rule  requiring  the  production  of  the  best  evi- 
dence of  which  the  case,  in  its  nature,  is  susceptible,  ap- 
plies. The  parties  submit,  in  writing,  certain  matters  in 
dispute  between  them,  to  arbitrators.  Afterwards,  a  con- 
troversy arises  between  them  as  to  what  matters  were  thus 
arbitrated.  The  best  evidence  is  undoubtedly  the  writing 
containing  the  submission.  Supposing  the  controversy 
had  been  whether  the  items  of  the  defendant's  account 
had  been  previously  recovered  in  an  action  between  the 
parties,  the  record  containing  the  bill  of  particulars,  if 
one  was  filed,  would  unquestionably  be  the  primary  evi- 
dence to  be  resorted  to.  Although  the  law  may  not  re- 
quire the  matters  submitted  to  arbitrators  to  be  reduced 
to  writing,  yet  when  thus  put  in  writing,  parol  evidence 
of  what  was  thus  arbitrated  becomes  secondary  in  its 
character. 

Some  exceptions  were  taken  to  the  ruling  of  the  Court 
in  giving  and  refusing  instructions;  but  we  have  not  ex- 
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amined  them  carefully,  as  the  judgment  must  be  reversed  May  Term, 

for  the  reasons  above  given.  1889. 

Per  Curiam. —  The  judgment  is  reversed  with  costs.      Kukts 

Cause  remanded,  &c.  Buoht. 

W.  March,  for  the  appellant. 

J.  &  Buckles,  for  the  appellee. 


Kuntz  and  Another  v.  Bright. 

B,  brought  an  action  of  attachment  against  the  steamboat  Crystal  Palace,  and 
her  master,  K.,  came  in  and  filed  an  undertaking,  with  F.  as  surety,  for  the 
payment  of  any  judgment  B.  might  recover.  F.  was  in  no  other  way  a 
party  to  the  suit.  The  Court  rendered  judgment  against  K.  and  F.,  who 
appealed.  Held,  that  the  judgment  against  F.  was  erroneous ;  and  that,  in- 
asmuch as  he  was  not  a  party  to  the  suit,  and  had  no  notice  of  the  proceed- 
ings therein,  he  could  avail  himself  of  the  error  without  having  excepted  in 
the  Court  below. 

APPEAL  from  the  Floyd  Circuit  Court.  Monday, 

Worden,  J* — This  was  an  action  commenced  by  Bright 
against  the  steamboat  Crystal  Palace,  under  the  provi- 
sions of  the  statute  to  enforce  "liens  on  boats  and  other 
water-crafts"  (2  R.  S.  p.  183),  to  recover  damages  for  an 
injury  done  to  the  steamboat  Hoosier  State,  of  which 
Bright  was  the  owner,  by  being  carelessly  and  negligently  # 
run  into  by  the  Crystal  Palace.  William  J.  Kuntz,  as 
master  of  the  Crystal  Palace,  came  in  and  filed  an  under- 
taking for  the  payment  of  the  judgment  that  might  be 
rendered,  with  Hugh  C.  Funk  as  his  surety,  and  the  boat 
was  released  from  the  attachment.  For  answer,  a  general 
denial  was  put  in,  and  the  cause  was  tried  by  the  Court 
There  was  a  finding  for  the  plaintiff  below,  on  which  judg- 
ment was  rendered,  overruling  a  motion  for  a  new  trial. 
A  bill  of  exceptions  sets  out  the  evidence,  from  which  we 
see  no  cause  to  disturb  the  finding.  There  is  some  con- 
flict in  the  evidence,  and  in  some  respects  it  is,  perhaps, 
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May  Tenn,   irreconcilable;  but  on  the  whole,  we  are  of  opinion  that 

1859*_  the  finding  is  sufficiently  sustained  by  the  evidence. 

Klntz  The  Court,  upon  its  finding,  rendered  judgment  in  favor 

Bbioht.  of  the  plaintiff,  against  both  Kuntz  and  Funk,  to  be  levied 
first  of  the  property  of  Kuntz,  and  in  default  of  property 
sufficient,  &c.,  to  be  levied  of  the  property  of  Funk. 

The  judgment  against  Kuntz,  instead  of  the  steamboat, 
is  proper,  he  having  come  in  as  master,  in  pursuance  of 
the  statute,  and  procured  the  release  of  the  boat.  Jones  v. 
Gresham,  6  Blackf.  291. — Brayion  v.  Freese,  1  Ind.  R.  121. 
— Lane  v.  Leet,  2  Ind.  R.  635.  But  the  judgment  against 
Funk,  we  think,  was  wrong.  No  process  was  served  on 
him,  and  he  did  not  make  himself  a  party  to  the  proceed- 
ings. No  process  was  necessary  to  be  served  on  Kuntz,  as 
he  made  himself  a  party  by  coming  in  as  master  and 
procuring  the  release  of  the  boat.  Brat/ton  v.  Freesey  supra* 
But  Funk  can  well  say  he  has  had  no  "day  in  Court" 
His  undertaking  was  merely  as  the  surety  of  Kuntz,  and 
did  not  make  him  a  party  to  the  proceedings.  This  point, 
also,  seems  to  be  settled  by  the  case  last  cited. 

It  is  suggested  that  no  injury  is  done  Funk  by  the  rendi- 
tion of  judgment  against  him,  as  the  proceedings  against 
Kuntz  are  conclusive  as  to  the  amount  of  his  liability,  and 
that  the  course  pursued  is  proper,  as  avoiding  circuity  of 
action.  The  argument  assumes  that  Funk  is,  by  some 
means,  concluded,  as  to  the  fact  of  having  executed  the  un- 
dertaking, and  being  liable  thereon. 
%  There  is  nothing  in  the  record  showing  that,  were  he 
sued  upon  the  undertaking,  he  would  be  precluded  from 
controverting  its  execution  by  him,  or  his  liability  thereon. 
But  it  is  said,  that  as  no  exception  was  taken  to  the  rendi- 
tion of  judgment  against  Funk,  it  is  now  too  late  to  raise 
the  point.  This  might  be  correct  if  Funk  had  been  made 
a  party,  and  therefore  required  to  notice  the  proceedings  in 
the  cause;  but  not  having  been  a  party,  and  judgment 
having  been  rendered  against  him,  he  can  now  avail  him- 
self of  the  error.  If  his  undertaking  should  be  forfeited, 
the  necessary  steps  can  be  taken  to  hold  him  responsible. 

The  undertaking  of  Funk,  as  the  surety  of  Kuntz,  not 
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making  him  a  necessary,  nor,  indeed,  a  proper  party  to  this  May  Term, 
action,  the  judgment  may  be  reversed  as  to  him,  without       1859. 
affecting  its  validity  as  to  Kuntz.    This  error  is  separately     Littler 
assigned  by  Funk,  and  must  prevail*  Lamb. 

Per  Curiam. — The  judgment,  as  against  Funk,  is  re- 
versed with  costs;  and  as  against  Kuntz  it  is  affirmed. 

R.  Crawford,  for  the  appellants. 

T.  L.  Smith  and  W.  T.  Otto,  for  the  appellees. 


Littler  and  Another  v.  Lamb. 

APPEAL  from  the  Fontain  Court  of  Common  Pleas.     Monday, 

Per  Curiam. — Suit  upon  a  promissory  note  executed  by    as 
Elijah  Littler  and  Jackson  King  to  Barnabas  Lamb,  and 
by  him  assigned  to  Jacob  Lamb,  the  plaintiff.     The  note 
is  for  1,000  dollars,  due  ten  days  after  date. 

Answer,  setting  up  that  at  the  time  Littler  and  King- 
gave  the  note  to  Barnabas  Lamb,  Littler  held  a  note  for 
1,000  dollars  against  said  Barnabas;  that  King  is  simply 
a  surety  on  the  note  to  Barnabas,  and  hence,  the  defend- 
ants claim  that  it  is  a  set-off  to  the  note  in  suit.  This 
note  held  by  Littler,  was  assigned  to  him  by  E.  C.  Sumner, 
a  few  days  before  he  gave  the  note  in  question  to  Barna- 
bas Lamb. 

Replication,  that  the  consideration  for  the  note  made 
payable  to  Barnabas,  was  cattle  sold  by  Jacob  Lamb,  to 
Littler;  that  the  note  was  made  payable  to  Barnabas  by 
fraud;  and  that  Littler,in  purchasing  the  cattle,  was  acting 
secretly  for  Sumner,  and  resorted  to  the  mode  adopted  in 
giving  the  note  to  Barnabas,  for  Jacob's  cattle,  at  Sumner1  s 
instigation,  as  a  means  of  obtaining  the  payment  of  Sum* 
net's  note. 

The  questions  to  be  tried  were  of  fact,  alone,  and  related 
to  the  facts  of  beneficial  interest,  and  fraud. 

The  cause  was  first  submitted  to  a  jury,  who  failed  to 


316 


CASES  IN  THE  SUPREME  COURT 


Tin  INDI- 
ANA, &€., 

Bailwat  Co. 

v. 

Cavbtt. 


May  Term,  agree,  and  were  discharged.  It  was  subsequently  tried  by 
1859.  the  Court,  who  rejected  the  set-off^  and  found  for  the  plain- 
tiff upon  the  note  sued  on. 

There  is  evidence  tending  to  sustain  the  finding  of  the 
Court.  The  credibility  of  the  witnesses  could  be  esti- 
mated by  the  Court  below  more  accurately  than  it  can  be 
by  this  Court 

The  judgment  is  affirmed  with  1  per  cent,  damages  and 
costs. 

J.  Ristine  and  2>.  W.  Voorhees,  for  the  appellant 

J.  A*  Rice,  for  the  appellee. 


The  Indiana  and  Illinois  Central  Railway  Company 
v.  Cavett. 


Monday; 
May  30. 


APPEAL  from  the  Hendricks  Circuit  Court 

Per  Curiam. — Suit  upon  subscriptions  of  stock  to  the 
amount  of  1,500  dollars,  with  interest  on  the  same. 

Answers  of  payment  and  set-off.  Trial  by  jury;  ver- 
diet  for  plaintiffs  for  over  300  dollars,  and  judgment  on  the 
verdict 

The  plaintiffs  appeal  on  the  ground  that  the  verdict  and 
judgment  were  for  too  small  a  sum. 

The  evidence  tends  to  prove  a  payment  of  1,000  dollars 
in  money,  and  some  1,100  or  1,200  dollars  in  other  stocks, 
which,  with  the  300  dollar  judgment,  would  seem  to  be 
enough  for  1,500  dollars  of  stock  in  the  Indiana  and  Illi- 
nois Central  Railway. 

It  is  claimed  that  the  stock  payments  mentioned,  were 
not  upon  the  subscription  sued  on,  but  for  a  new  issue  of 
stock  in  the  Indiana  and  Illinois  Central  Railway  Com" 
pany.     That  was  a  question  for  the  jury. 

The  judgment  is  affirmed.  Costs  against  plaintiffs  in 
this  Court. 

C.  C.  Nave  and  J.  WUherow,  for  the  appellant 

H.  C.  Newcomb  and  J.  &  Tarkingion  for  the  appellee. 
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Shrewsbuey  and  Another  v.  Smith  and  Another. 


Mm,  Tern,       ,« 
1869. 


McCole 


APPEAL  from  the  Johnson  Court  of  Common  Pleas.         Wynne. 

Per  Curiam. — The  record  contains  a  bill  of  exceptions,  Tuetda 
which,  after  setting  forth  the  evidence  given  on  the  trial,  *%  31. 
contains  this  averment:  "And  upon  this  evidence  the 
Court  found  for  the  defendants,  and  the  plaintiffs  moved 
in  arrest  of  judgment  and  for  a  new  trial,  which  the  Court 
overrules,  to  which  rulings  the  plaintiffs  except." 

The  only  error  assigned,  relates  to  the  finding  of  the 
Court  upon  the  evidence.  The  appellees,  however,  insist 
that  that  assigned  error  is  not  available  in  this  Court,  be- 
cause the  motion  in  arrest  precedes  that  for  a  new  trial. 
The  position  thus  assumed  is  well  taken.  We  have  often 
decided  that  the  motion  in  arrest  of  judgment,  preceding 
the  motion  for  a  new  trial,  is  an  affirmance  of  the  verdict, 
and  precludes  that  for  the  new  trial.  4  Ind.  R.  243,  652. 
—6  id.  453,  466t— 7  id.  406,  706.  It  follows  that  the  effect 
of  the  motion  in  arrest,  in  this  instance,  is  to  affirm  the 
finding  of  the  Court. 

The  judgment  is  affirmed  with  costs. 

F.  M.  Finch,  for  the  appellants. 

G.  M.  Overstreet  and  A.  B.  Hunter,  for  the  appellees. 


McCole  v.  Wynne  and  Others* — Two  Cases. 

APPEAL  from  the  Hamilton  Court  of  Common  Pleas.  ^**%, 
Per  Curiam* — The  appellees,  who  were  the  plaintiffs, 
sued  McCole  on  a  promissory  note,  for  the  payment  of 
541  dollars.  Issues,  properly  made,  were  submitted  to  the 
Court  for  trial.  Finding  for  the  plaintiff.  Each  party 
moved  for  a  new  trial,  and  each  motion  was  overruled. 
Judgment  on  the  finding  of  the  Court  The  defendant 
appeals  to  this  Court,  and  assigns  for  error  the  refusal  to 
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grant  him  a  new  trial.  This  being  the  only  error  of  which 
the  appellant  complains,  and  the  evidence  given  on  the 
trial  not  being  in  the  record,  the  judgment  must  be  affirm- 
ed; because  we  have  often  decided  that  when  the  evidence 
is  not  made  a  part  of  the  record,  the  opinion  of.  the  Court 
below  in  overruling  a  motion  for  a  new  trial,  will  not  be 
reviewed.    8  Ind.  R.  470,  499.— 11  id.  260. 

The  judgment  is  affirmed  with  6  per  cent,  damages  and 
costs. 

D.  Moss,  for  the  appellant. 


Nave  v.  Baird. 
Nave  t>.  Lane  and  Another. 


Ttieaday, 
May  31. 


In  a  difficult  case,  an  attorney  should  advise  his  client  to  the  best  of  his  judg- 
ment; but  if  the  client  is  unwilling  to  follow  his  adyice,  it  is  safer  for  the 
attorney  to  follow  the  client's  instructions,  so  far  as  the  rules  of  law  may 
permit. 

But  if  the  attorney  does  not  do  so,  and  the  client  sues  for  damages,  he  must 
show,  presumptively,  that  he  was  injured  by  the  course  taken  by  the  attorney, 
in  order  to  recover  more  than  nominal  damages. 

A  second  application  for  a  change  of  venue  will  scarcely  be  granted  upon  the 
application  of  the  same  party. 

As  a  general  rule,  an  attorney  cannot,  as  a  witness  against  his  client,  disclose 
confidential  communications;  but  the  rule  does  not  apply  where  the  client 
sues  the  attorney  for  disobeying  instructions  alleged  to  have  been  given  in 
such  consultations,  and  for  unskillfully  managing  a  cause  upon  in  ormation 
given  by  tho  client  in  them. 

APPEAL  from  the  Tippecanoe  Circuit  Court. 

Perkins,  J. — Baird  sued  Nave  upon  a  promissory  note 
for  300  dollars. 

Answer  by  way  of  counter-claim,  alleging  that  the  note 
was  given  in  consideration  that  said  Baird,  an  attorney  at 
law,  should  attend  to  a  certain  cause  then  pending  against 
said  Nave  in  the  Fountain  Circuit  Court;  that  Baird  did 
not,  in  a  skillful  manner,  conduct  the  defense  of  the  cause, 
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and  refused  to  obey  the  instructions  of  his  client  in  these   M*y  Term, 
particulars,  viz.:   that  he  refused  to  apply  for  a  change  of  „  _  1809. 
venue  therein,  and  refused  to  put  in  the  testimony  of  cer-       Navb 
tain  witnesses.     It  is  further  alleged  that  judgment  went      Bairik 
against  Nave,  whereby  he  was  damaged  3,000  dollars, 
which  amount,  he  claims,  should  be  adjudged  in  his  favor 
against  Baird. 

A  jury  was  called  to  try  the  issue  made.  Verdict  for 
the  plaintiff,  upon  which  the  Court  rendered  judgment. 

It  is  often  very  difficult  for  an  attorney  to  determine,  in 
a  difficult,  critical  case,  the  proper  steps  to  be  taken  in  its 
prosecution  or  defense.  A  small  circumstance,  a  slight 
injudicious  move,  may  have  an  extremely  prejudicial  in- 
fluence.  A  change  of  venue,  injudiciously  taken,  may  be 
construed  to  imply  a  consciousness  of  a  bad  cause;  and  an 
unsuccessful  attempt  to  prove  facts  affecting  prejudicially 
the  character  of  the  opposite  party,  or  any  of  his  witnesses, 
may  so  recoil  as  to  turti  the  scale,  in  a  doubtfnl  case, 
against  the  party  attempting  it.  In  such  cases,  it  is  the 
duty  of  the  attorney  to  advise  his  client  to  the  best  of  his 
judgment;  and  it  is  generally  the  wiser  course  for  the  client 
to  act  upon  the  advice  so  given;  but  if  he  is  unwilling  to 
do  so,  it  is  safer  for  the  attorney  to  follow  the  instructions 
of  his  client,  so  far  as  the  rules  of  law  may  permit.  But 
if  he  does  not  do  so,  and  the  client  sues  for  damages,  it 
will  devolve  upon  him  to  show,  presumptively,  that  he  was 
injured  by  the  course  pursued  by  the  attorney,  in  order  to 
recover  more,  at  least,  than  nominal  damages. 

In  this  case,  it  is  not  proved  that  the  client  positively 
insisted  upon  a  change  of  venue,  though  he  advised  it. 
Nor  is  it  shown  that  a  case  existed  in  which  he  could  have 
obtained  one.  It  has  been  decided  that  a  second  applica- 
tion for  a  change  of  venue  will  scarcely  be  tolerated  (Mitti- 
son  v.  Holmes,  1  Ind.  R.  45) ;  and,  upon  the  same  principle, 
we  think,  a  second  change  would  scarcely  be  granted  upon 
the  application  of  the  same  party;  while  repeated  applica- 
tion would  place  an  unfavorable  aspect  upon  the  party's 
cause. 

The  evidence  which  the  attorney  refused  to  put  into  the 
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May  Term,   cause,  is  incorporated  in  this  record.   It  justifies  the  course 

1839*      of  the  attorney;  it  entirely  fails  to  prove  the  point  to  which 

Slayiv      it  was  to  be  offered,  and  is  of  a  character  highly  calculated 

Fostsk.     to  prejudice  the  cause  of  the  party  who  should  introduce 

it. 

There  is  another  point  in  the  case*  Associated  with 
Mr.  Baird,  in  the  defense,  were  Messrs.  Lane  and  Willson, 
of  Crawfordsville.  They  were  present  at  the  consultations 
between  Mr.  Nave  and  Mr.  Baird;  and  Mr.  Baira\  on  the 
trial  of  this  cause,  to  rebut  testimony  introduced  by  Mr. 
Nave ,  as  to  what  transpired  in  those  consultations,  offered 
Mr.  Willson  as  a  witness.  Mr.  Nave  objected  to  his  testi- 
fying, on  the  ground  that  he  was  not  competent  to  disclose 
confidential  communications. 

As  a  general  proposition,  an  attorney  cannot,  as  a  wit- 
ness against  his  client,  disclose  such  communications.  But 
the  rule  does  not  apply  where  the  client  sues  the  attorney 
for  disobeying  instructions  alleged  to  have  been  given  in 
such  consultations,  and  for  unskillfully  managing  a  cause 
upon  information  given  to  him  by  his  client  in  them. 

Upon  the  whole  we  see  no  error  in  the  case. 

Per  Curiam. — The  judgment  is  affirmed  with  5  per  cent, 
damages  and  costs. 

M.  Nave,  in  person. 

&  C.  Willson  and  J.  E.  McDonald,  for  the  appellees. 


Slavin  and  Another  v.  Foster  and  Another. 

TWqr,  APPEAL  from  the  Grant  Circuit  Court 

Per  Curiam. — This  was  an  action  to  set  aside  a  sheriff's 
sale.  The  appellants  were  the  plaintiffs  below,  and  the 
appellees  the  defendants.  The  cause  was  tried  by  the 
Court,  who  found  for  the  defendants,  and,  having  refused 
a  new  trial,  rendered  judgment,  &a 

The  evidence  is  in  the  record,  and  the  decision  of  the 
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cause  turns  exclusively  upon  the  evidence*     We  have  ex-  May  Term, 

amined  it  carefully,  and  are  of  opinion  that  its  weight  fully  1859. 

sustains  the  finding  of  the  Court.  Abvbt 

The  judgment  is  affirmed  with  costs.  AbwIbt. 

J.  Brownlee  and  &  T.  St.  John,  for  the  appellants. 

H.  D.  Thompson  and  A.  Steele,  for  the  appellees. 


Abnet,  Administrator,  v.  Abnet. 

APPEAL  from  the  Adams  Court  of  Common  Pleas.     Tuesday, 

Per  Curiam. — This  was  a  suit  by  the  administrator  of  "* 
Jacob  Abnet  against  Henry  Abnet,  upon  a  written  agree- 
ment, by  which  Henry  had  agreed  to  support  Jacob  and 
his  wife,  in  consideration  that  Jacob  devised  his  farm  to 
Henry.  It  was  alleged  for  breach  that  Henry  failed  to  sup- 
port Jacob  and  his  wife. 

Henry  answered,  that  after  the  making  of  the  agreement 
sued  on,  the  parties  thereto  made  a  new  agreement,  which 
was  to  take  the  place  of  the  former,  by  which  he  was  to 
be  a  tenant  upon  the  farm  upon  certain  terms,  rendering 
to  Jacob  a  certain  share  of  the  produce  of  it. 

Replication  in  denial. 

Trial  by  jury;  judgment  for  the  defendant 

The  evidence  is  upon  the  record. 

Without  stating  other  grounds  upon  which  we  might  be 
compelled  to  affirm  the  judgment  below,  it  is  sufficient  to 
state  that  the  evidence  fully  sustained  the  issue  made  on 
the  part  of  the  defendant. 

It  is  proved  that  Jacob  and  his  wife  resided  on  the  farm 
with  Henry,  and  were  more  than  supported  from  it;  that 
the  crops  raised  on  it  were  annually  divided;  that  Jacob 
had  a  handsome  surplus  on  hand  at  his  death;  and  that  he 
lived  independently.  He  worked  on  the  farm,  but  of  his 
free  choice,  and,  doubtless,  for  his  physical  comfort  and 
health. 

Vol.  XIL— 21 
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May  Term,       The  judgment  is  affirmed  with  costs. 
1889»  W.  March,  for  the  appellant 

Thomas 
v. 

WlVTBBB. 


144     631 


Mitchell  v.  Walser. 


Tuesday,  APPEAL  from  the  Decatur  Court  of  Common  Pleas. 

May  31. 

Per  Curiam. — Suit  upon  an  account.  Answer.  Issue. 
Trial.  Judgment  for  the  plaintiff.  There  is  no  bill  of  excep- 
tions in  the  record.  All  instructions  refused  are  presumed 
not  to  have  been  applicable  to  the  case  made  by  the  evi- 
dence. A  state  of  facts  might  have  been  shown  rendering 
those  given  proper.  Those  given  by  the  Court,  of  its  own 
motion,  were  not  numbered;  but  it  does  not  appear  that 
the  Court  was  requested  to  number  them.    2  R.  S.  p.  110. 

The  judgment  is  affirmed  with  10  per  cent,  damages  and 
costs. 

J.  &  Scobey  and  W.  Cumback,  for  the  appellant. 

J.  Gavin  and  O.  B.  Hard,  for  the  appellee. 


Thomas  and  Others  v.  Winters  and  Others. 
Is  ss 

188   999 

12   if&\  Contract  as  follows :    "  Calumet,  Jatmary  1, 1856.    I,  E.  H.  Johnson,  hare  this 

day  bought  of  V.  Thomas  fr  Co.  two  steers,  for  which  I  agree  to  deliver 

them,  at  their  cooper-shop,  at  Calumet,  eight  thousand  and  four  hundred 

packing  barrel  stares,  two  hundred  pieces  of  heading  to  eight  hundred 

staves,  the  said  staves  to  be  merchantable ;  all  of  said  staves  to  be  delivered 

between  now  and  the  first  day  of  March  next.    And  the  said  Thomases  hold 

the  said  steers  as  their  property  until  the  delivery  of  said  staves.    [Signed] 

E.  H.  Johnson."    Held,  that  this  instrument  does  not  evidence  a  sale  to 

Johnson  transferring  to  him  the  title  to  the  cattle. 

The  Court  instructed  the  jury  that,  "An  agreement  between  buyer  and  seller, 

at  the  time  of  a  sale,  that  the  latter  may  resume  the  possession  of  the  goods 

if  the  price  be  not  duly  paid,  is  a  personal  contract,  binding  on  the  buyer, 
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• 

bat  will  not  authorize  the  teller  to  resume  the  possession  of  the  goods,  if   May  Term, 
the  buyer  has  sold  them,  or  if  they,  by  his  decease,  have  passed  to  his  legal        1859. 

representatives."    Held,  that  this  is  the  law,  as  applicable  to  an  absolute 

sale  which  passes  title— not  as  applicable  to  a  conditional  sale.  ihomas 

Winters. 
APPEAL  from  the  Porter  Court  of  Common  Pleas.      Tuesda 
Perkins,  J. — Suit  to  recover  possession  of  a  yoke  of  Ifoysi. 
cattle.     The  suit  was  commenced  before  a  justice  of  the 
peace.    Judgment  in  the  Court  of  Common  Pleas  for  the 
defendants. 

On  the  trial,  the  plaintiffs  gave  in  evidence  a  written 
instrument,  reading  as  follows: 

"  Calumet,  January  1, 1856.  I,  E.  H.  Johnson,  have  this 
day  bought  of  V.  Thomas  $f  Co.  two  steers,  for  which  I 
agree  to  deliver  them,  at  their  cooper-shop,  at  Calumet, 
eight  thousand  and  four  hundred  packing  barrel  staves, 
two  hundred  pieces  of  heading  to  eight  hundred  staves, 
the  said  staves  to  be  merchantable;  all  of  said  staves  to 
be  delivered  between  now  and  the  first  day  of  March  next. 
And  the  said  Thomases  hold  the  said  steers  as  their  prop- 
erty until  the  delivery  of  said  staves.     [Signed] 

E.  EL  Johnson." 
The  plaintiffs  further  proved  that  Johnson  took  posses- 
sion of  the  Bteers,  used  them  awhile,  and  then  sold  them ; 
also,  that  they  had  demanded  the  steers  of  the  purchaser. 
They  proved  that  the  staves,  &c,  had  not  been  delivered 
pursuant  to  the  contract,  nor  at  all. 

The  first  question  in  the  case  arises  upon  the  construc- 
tion of  the  above  copied  written  instrument.  Does  it  evi- 
dence a  sale  to  Johnson  which  transferred  to  him  the  title 
to  the  steers  ? 

We  are  satisfied  that  it  does  not.  It  is  plain,  from  the 
whole  instrument,  that  such  was  not  the  intention  of  the 
parties.  It  was  a  conditional  sale,  to  become  absolute  on 
payment  of  the  consideration.  The  authorities  are  in 
point.  Chit,  on  Cont.  (Perk,  ed.)  391,  note  2.  Barrett  v. 
Pritchard,  2  Pick.  512,  is  very  similar  to  the  case  at  bar. 
So  are  Herring  v.  Willard,  2  Sandf.  418;  Strong  v.  Tay- 
lor, 2  Hill,  326;  and  Brewster  v.  Baker,  20  Barb.  364. 
The  title,  then,  not  having  passed  from  Tliomas  Sf  Co., 
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May  Term,  was  not  transferred  by  the  sale  of  the  steers  by  Johnson  to 
1869.      the  defendants.     If  the  steers  had  been  stolen  or  borrowed 


Hours      from  Thomas  8f  Co.,  no  one  would  doubt  on  this  point. 


T, 


Williams.    The  case  made  does  not  differ  in  principle. 

The  Court  instructed  the  jury  that,  "An  agreement 
between  buyer  and  seller,  at  the  time  of  a  sale,  that  the 
latter  may  resume  the  possession  of  the  goods  if  the  price 
be  not  duly  paid,  is  a  personal  contract,  binding  on  the 
buyer,  but  will  not  authorize  the  seller  to  resume  the  pos- 
session of  the  goods,  if  the  buyer  has  sold  them,  or  if 
they,  by  his  decease,  have  passed  to  his  legal  representa- 
tives." 

This  is  the  law,  as  applicable  to  an  absolute  sale  which 
passes  title — not  as  applicable  to  a  conditional  sale  like 
the  one  in  the  case  at  bar.  See  Chissom  v.  Hawkins,  11 
Ind.  R.  316. 

No  questions  of  estoppel  or  fraud  which  might  vary  the 
result  of  a  cause  arise  in  this  case.  See  King  v.  Wtikins, 
11  Ind.  R.  347.  Quare,  as  to  the  last  point  decided,  or 
dictum,  in  that  case. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded  for  further  proceedings  in  accordance 
with  this  opinion. 

J.  Bradley,  for  the  appellants. 


Horne  and  Another  t>.  Williams.* 


A  party  may  inform  his  witness  of  the  testimony  adduced  by  the  opposite 

party,  if  the  Court  has  not  ordered  witnesses  not  to  converse  with  the  parties ; 

and  if  the  record  does  not  show  snch  an  order,  the  8npreme  Court  cannot 

presume  mat  it  was  made. 
Objections  to  particular  testimony,  though  well  taken,  are  no  ground  for  the 

rejection  of  a  witness  altogether;  and  if  a  witness  be  rejected  generally  upon 


•A  petition  for  a  rehearing  of  this  case  was  filed  on  the  12th  of  June,  and 
overruled  on  the  39th  of  the  same  month. 
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such  objections,  the  error  is  raffident  to  reverse  the  judgment;  and  it  need    May  Term, 
not  be  shown  that  the  witness  was  introduced  to  prove  something  pertinent        1859. 
to  the  issue.  — ~Z 

A  medic*  witnen,  in  girtog  his  opinion  u  an  expert,  e»not  give  the  prtic-       *%" 
lars  of  his  practice  not  connected  with  the  case;  but  if  such  testimony  go  to    Williams. 
the  jury  without  objection,  testimony  to  contradict,  or  show  the  want  of  ca- 
pacity and  skill  on  the  part  of  the  witness,  is  not  admissible.    If  such  col- 
lateral matters  be  inquired  of  on  cross-examination,  the  answers  of  the  wit- 
ness must  be  taken,  and  other  witnesses  cannot  be  called  to  contradict  him. 

A  witness  called  as  an  expert,  who  had  previously  heard  the  testimony  of  an- 
other expert,  was  asked  if  he  concurred  in  the  opinion  of  the  other,  and  if 
not,  wherein  he  differed.     Objection  sustained.    Held,  that  this  was  not 


APPEAL  from  the  Delaware  Circuit  Court  Tuesday, 

Wordbn,  J. — This  was  an  action  by  the  appellee  against  ^ 
the  appellants,  to  recover  damages  for  carelessness,  neg- 
ligence, and  unskillfiilness  on  the  part  of  the  defendants, 
as  surgeons,  in  reducing  and  attending  to  a  fractured 
limb  of  the  plaintiff.  Verdict  and  judgment  for  the  plain- 
tiff, a  motion  for  a  new  trial,  made  by  the  defendants, 
being  overruled,  and  exceptions  properly  taken. 

From  the  bill  of  exceptions,  it  appears  that  on  the  trial 
the  plaintiff  had  introduced  and  examined  as  a  witness, 
one  John  C.  Helm,  a  physician,  from  whom  she  elicited 
professional  opinions.  In  his  testimony  he  spoke  of  a 
case  of  a  fractured  leg  of  Howell's  boy,  which  he  had 
treated.  The  plaintiff  having  closed  her  testimony,  the 
defendants,  in  order  to  sustain  their  defense,  introduced 
Mrs.  Howell,  a  competent  witness,  who  testified  as  follows, 
in  answer  to  questions  propounded  to  her  by  the  plaintiff: 
"I  was  subpoenaed  yestereve.  I  had  a  conversation  with 
Dr.  Slack;  talked  about  my  son;  he  told  me  Dr.  Helm  had 
been  talking  in  Court."  Thereupon  the  plaintiff  objected 
to  the  witness's  testifying,  on  the  ground  that  she  had  had 
conversation  with  defendants  in  regard  to  the  testimony, 
and  had  been  informed  by  Dr.  Slack  what  Helm  had  testi- 
fied to,  and  also  on  the  ground  that  it  was  collateral,  and 
that  "they  had  no  right  to  impeach  a  medical  witness  by 
the  opinion  of  one  who  was  not  an  expert,  and  not  a 
doctor." 
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May  Term,        The  Court  sustained  the  objection,  and  excluded  the 
18*>9*      witness,  and  the  defendants  excepted. 
Hours  It  will  be  observed  that  the  defendants  offered  this  wit- 

Williams.  ne&8  in  order  to  sustain  their  defense;  that  is,  she  was 
offered  as  a  witness  generally,  and  the  plaintiff  having 
elicited  from  her  the  facts  above  indicated,  objected  to  her 
testifying,  and  this  objection  was  sustained.  We  will  ex- 
amine the  two  grounds  of  objection.  The  first  is,  that  she 
had  had  a  conversation  with  the  defendants  in  regard  to 
the  testimony,  and  had  been  informed  by  Dr.  Slack  what 
Helm  testified  to.  This  objection,  it  will  be  seen,  goes  far- 
ther than  the  facts  disclosed,  on  which  it  is  predicated. 
Mrs.  Howell  does  not  say  that  Dr.  Slack  informed  her  what 
Helm  had  testified  to.  She  says  simply  that  she  had  a 
conversation  with  him;  that  they  talked  about  her  son; 
and  that  he  said  Dr.  Helm  had  been  talking  in  Court,  But 
supposing  Dr.  Slack  informed  the  witness  what  Dr.  Helm 
had  testified  to,  we  know  of  no  rule  of  law  by  which  he 
would  thereby  be  deprived  of  the  testimony  of  the  wit- 
ness. 

A  suitor  has  a  right  to  confer  with  his  witnesses  and 
ascertain  from  them  what  facts  are  within  their  knowledge; 
and  if,  in  the  progress  of  the  trial,  he  inform  them  of  the 
testimony  adduced  by  his  adversary,  we  do  not  see  how  it 
would  interfere,  necessarily,  with  the  due  administration 
of  justice,  or  work  any  wrong  to  the  opposite  party.  But 
it  is  insisted  by  counsel  that  the  ruling  of  the  Court  was 
right,  as  it  had  previously  made  an  order  separating  the 
witnesses,  and  ordering  them  not  to  converse  with  the  par- 
ties, and  not  to  be  informed  by  parties  or  counsel,  what 
had  been  testified  by  previous  witnesses.  No  such  order, 
however,  is  shown,  by  the  record,  to  have  been  made,  and 
we  cannot  presume  it  to  have  been  made,  especially  as  the 
ruling  of  the  Court  does  not  purport  to  be  based  upon 
the  ground  that  either  the  witness  or  the  party  had  been 
guilty  of  a  violation  of  an  order  of  the  Court  in  the 
premises. 

Whether  a  witness  can  be  excluded  in  any  case  for  the 
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violation  of  a  proper  order  of  the  Court  for  a  separation   May  Term, 
of  the  witnesses,  is  a  question  that  does  not  arise  in  the       1859. 
record,  and  therefore  we  do  not  decide  it.  Ho*nb 

The  other  objection,  that  the  testimony  was  "collateral,"  Williams. 
and  that  "they  had  no  right  to  impeach  a  medical  witness 
by  the  opinion  of  one  who  was  not  an  expert,"  seems  di- 
rected to  the  character  of  the  testimony,  rather  than  to  the 
competency  of  the  witness*  We  are  not  advised  by  the 
record  what  it  was  that  was  sought  to  be  proven  by  the 
witness,  and  cannot  determine  whether  the  testimony  was 
collateral  or  otherwise;  nor  are  we  advised  whether  the 
defendant  sought  to  introduce  the  opinions  of  the  witness. 
But  these  objections  to  particular  testimony,  if  well  taken, 
are  no  reason  for  excluding  a  witness  altogether,  as  was 
done  in  this  case.  The  witness  was  competent  to  answer 
proper  and  legal  questions;  and  where  that  is  the  case,  he 
should  not  be  rejected  generally.  Praiher  v.  Lentz,  6 
Blackf.  244.  "  Where  a  witness  is  called  to  the  stand  who 
is  competent  to  be  sworn,  and  to  testify  to  some  matters, 
but  who  may  not  speak  of  other  matters,  it  is  not  proper 
to  object  to  his  competency  generally,  and  exclude  him. 
It  will  not  be  presumed  that  an  improper  question  will  be 
asked  him.  It  is  by  objecting  to  improper  questions  when 
asked,  that  a  party  can  exclude  improper  evidence."  Wood 
v.  Cohen,  6  Ind.  R.  455,  note  2. 

Here,  no  question  had  been  asked  of  the  witness  by 
the  defendants.  They  had  introduced  her,  and  the  plain- 
tiff had  put  certain  questions,  and  elicited  the  answers 
named,  whereupon  the  witness  was  rejected  on  the  plain- 
tiff's motion.  In  reference  to  the  latter  branch  of  the 
plaintiff's  objection,  the  remarks  in  the  note  above  cited, 
are  peculiarly  applicable. 

We  are  of  opinion  that  the  Court  erred  in  rejecting  the 
witness. 

That  such  an  error  should  reverse  the  judgment,  is  estab- 
lished by  the  case  of  Force  v.  Smithy  1  Dana,  151,  although 
the  defendants  did  not  state  the  particulars  which  they  de- 
signed to  prove  by  the  witness.  The  Court  state  the  ques- 
tion involved  as  follows,  viz. : 


328  CASES  IN  THE  SUPREME  COURT 

May  Tenn,  « If  the  Circuit  Court  refuse  to  permit  a  competent  wit- 
_____  ne8s  *°  be  examined,  should  the  judgment  be  reversed  for 
Hours  that  cause  alone,  unless  it  shall  appear  that  the  witness 
Wilu_&    was  offered  to  prove  something  pertinent  to  the  issue." 

In  answer  to  the  question  thus  propounded,  the  Court 
say :  "  Nor  do  we  think  that  a  party  is  bound  to  announce 
the  fact  which  he  intends  to  prove  by  a  witness,  before  he 
shall  have  the  right  to  swear  and  examine  him.  *  •  • 
And  as  it  does  not  appear  that  the  rejected  witness,  who 
was  competent,  was  offered  for  the  purpose  of  proving  an 
immaterial  fact,  the  judgment  of  the  Circuit  Court  should 
be  reversed  for  error  in  refusing  to  permit  the  witness  to  be 
examined."  • 

It  further  appears  that  "the  defendants  introduced  com* 
petent  witnesses,  and  offered  to  prove  by  them  that  all  of 
the  cases  which  Dr.  Helm  had  treated,  and  to  which  he  re- 
ferred to  illustrate  his  opinion,  being  Beven  in  number,  and 
which  he  said  were  perfect  cures,  were,  all  of  them,  two 
inches  too  short,  and  fully  as  short  as  the  plaintiffs  in  this 
case." 

This  testimony,  on  the  objection  of  the  plaintiff,  was 
excluded,  and  defendants  excepted. 

There  was  no  error,  in  our  opinion,  in  this  ruling. 

We  think  that  although  a  medical  witness,  when  called 
upon,  may  give  a  professional  opinion  as  an  expert,  yet 
he  cannot,  either  in  answer  to  questions  put  by  the  party 
calling  him,  or  as  voluntary  statements  of  his  own,  make 
evidence,  the  particulars  of  his  own  private  practice,  not 
connected  with  the  case.  If  such  particulars  are  inquired 
of  by  the  party  calling  the  witness,  or  volunteered  by  the 
witness  himself,  the  opposite  party,  by  making  the  objec- 
tion, may  have  them  excluded.  But  if  such  improper  tes- 
timony be  suffered  to  go  to  the  jury  without  objection,  the 
door  is  not  thereby  opened  to  the  admission  of  testimony 
showing  that  the  statements  of  the  witness  in  relation  to 
those  particulars,  are  false  or  erroneous.  Such  testimony 
is  entirely  collateral.  The  party  offering  the  witness,  could 
not  introduce  it  for  the  purpose  of  showing  the  capacity 
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or  skill  of  the  witness.     If  the  opposite  party,  on  cross-   M*y  Term, 
examination,  for  the  purpose  of  testing  the  skill  of  the       1859. 
witness,  or  for  any  other  purpose,  inquire  of  the  witness      Hours 
as  to  such  collateral  matters,  he  must  take  the  answers  of   Williams. 
the  witness,  and  cannot  call  others  to  contradict  him. 
1  Greenl.  Ev.  §  449. 

The  defendants  having  introduced  Dr.  Lomax,  and  ex- 
amined him  as  a  professional  witness,  called  Dr.  Winton, 
who  had  heard  the  testimony  of  Dr.  Lomax,  and  asked 
him  if  he  concurred  in  the  statements  of  Dr.  Lomax,  and 
if  not,  to  state  wherein  he  differed.  The  Court  sustained 
an  objection  to  this  question,  and  exception  was  taken. 

There  is  no  error  in  this  ruling.  The  mode  sought  to 
be  adopted  in  eliciting  the  opinion  of  this  witness,  may 
have  the  merit  of  being  expeditious,  but  it  might  be  at- 
tended with  some  unfairness  toward  the  witness  himself, 
as  well  as  to  the  opposite  party.  Witnesses  called  upon 
to  testify  professionally,  should  be  left  free  to  give  their 
own  individual  opinion,  upon  the  facts  involved,  uncon- 
nected with,  and  untrammeled  by,  the  opinions  of  others 
who  may  have  been  examined. 

The  appellants  complain  of  the  refusal  of  the  Court  to 
give  a  certain  charge  to  the  jury  asked  by  them;  but  we 
think  the  charge,  in  substance,  covered  by  another  which 
was  given  by  the  Court. 

We  have  thus  noticed  all  the  errors  complained  of,  and 
think  there  is  none  in  the  record,  except  the  one  first  exam- 
ined, for  which  the  judgment  will  have  to  be  reversed. 

Per  Curiam.' — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &a 

D.  Kilgore  and  J.  &  Buckles,  for  the  appellants. 

T.  X  Sample,  C.  B.  Smith,  and  W.  March,  for  the  ap- 
pellee. 
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May  Term, 
I859*  Hizer  v.  The  State. 


HlZER 

Thb  State.   a  bet  aP°n  tn6  result  of  an  election,  is  within  4  28, 2  B.  S.  p.  435. 

An  information  is  not  bad  for  charging  the  time  when  an  offense  is  alleged  to 
have  been  committed,  in  figures. 

The  contingency  of  a  bet  upon  the  result  of  an  election,  is  determined  when 
the  popular  rote  Is  cast ;  though  there  may  be  difficulty  in  proving  the  re- 
sult until  it  is  officially  determined  in  the  manner  prescribed  by  the  constitu- 
tion and  laws. 

A.  and  B.  were  contesting  candidates  for  an  office  for  which  an  election  was  to 
be  held  on  the  14th  of  October,  1856.  Prior  to  the  election,  C.  offered  to 
purchase  a  hat  of  D.  to  be  paid  for  in  case  A.  should  be  elected  at  the  elec- 
tion to  be  held  on  that  day,  and  not  otherwise.  D.  offered  to  sell  the  hat  to 
C.  and  wait  with  him  for  payment  until  B.  should  be  defeated,  and  upon 
these  terms  C.  purchased. 

Held,  1.  That  the  parties  had  reference  to  the  pending  election. 

2.  That  the  contract  was  a  wager. 

A  sale  of  goods,  to  be  paid  for  or  not,  according  as  an  election  may  result,  is 
as  much  within  the  reason  and  policy  of  the  law,  as  any  other  form  of  bet 
or  wager  upon  the  result  of  an  election. 

The  Courts  take  notice  judicially  of  the  accession  of  the  chief  executive  ot 
the  confederacy  or  state.  Thus,  where  at  the  time  of  the  trial  of  an  infor- 
mation against  a  person  for  betting  upon  the  election  of  a  certain  candidate 
for  governor,  that  candidate  had  entered  upon  the  duties  of  the  office,  in 
pursuance  to  the  election  upon  the  result  of  which  the  bet  was  made,  it  was 
held,  that  no  proof  of  his  election  was  necessary. 

Tuesday,  APPEAL  from  the  Wayne  Court  of  Common  Pleas. 

Worden,  J. — Information  against  the  appellant,  charg- 
ing that  on  the  14th  day  of  October,  1856,  at,  &a,  the  de- 
fendant unlawfully  did  win  and  take  from  one  WUliam  S. 
T.  Morton  one  hat,  of  the  value  of  three  dollars,  by  then 
and  there  unlawfully  betting  and  wagering  with  the  said 
Morton  for  the  said  hat,  upon  a  certain  wager,  to-wit,  the 
result  of  a  certain  election  had  and  held  on  the  14th  day 
of  October,  1856,  in  the  state  of  Indiana,  for  the  election 
of  governor  of  the  state. 

The  information  was  filed  on  the  19th  of  December, 
1856. 

The  defendant  moved  to  quash  the  information  upon 
the  ground — 

1.  That  it  did  not  charge  a  violation  of  any  of  the  penal 
laws  of  the  state. 
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2.  That  it  did  not  show  that  the  contingency  upon  which  Maj  Tenn» 
the  bet  was  made  had  been  determined,  1859. 

3.  That  at  the  time  of  filing  the  information,  the  result  Hizkr 
of  the  election  had  not  been  legally  and  officially  deter-  The  State. 
mined. 

The  information  is  predicated  upon  §  28,  2  R.  S.  p.  435, 
whi$h  provides  that  "Every  person  who  shall,  by  playing 
or  betting  at  or  upon  any  game  or  wager,  either  lose  or 
win  any  article  of  value,  shall  be  fined  not  exceeding  50 
dollars." 

That  the  facts  charged  constitute  an  offense  against  the 
above  provision,  is  settled  by  the  case  of  Parsons  v.  The 
State,  2  Ind.  R.  499. 

An  objection  is  made  that  the  information  charges  in 
figures,  only,  the  time  when  the  offense  is  alleged  to  have 
been  committed.  This,  under  the  statute  of  1852,  is  suffi- 
cient.   Hampton  v.  The  State,  8  Ind.  R.  336. 

The  second  and  third  objections  to  the  information 
seem  to  resolve  themselves  into  one,  which  is,  that  the 
contingency  upon  which  the  hat  was  either  to  be  won  or 
lost,  did  not  take  place  or  transpire  until  the  returns  of  the 
election  were  opened  and  published  by  the  speaker  of  the 
House  of  Representatives,  in  the  presence  of  both  houses 
of  the  General  Assembly,  and  that  the  hat  could  not  be 
said  to  have  been  won  until  that  event  transpired. 

Under  the  constitution'  and  laws  of  the  state,  the  gene- 
ral election  for  governor,  &o,  takes  place  on  the  second 
Tuesday  of  October.  The  clerk  of  the  Circuit  Court  for 
each  county  makes  two  certified  statements,  under  his 
seal,  of  the  number  of  votes  each  candidate  received  in 
his  county,  one  of  which  he  transmits  to  the  speaker  of 
the  House  of  Representatives  of  the  next  General  Assem- 
bly, who  opens  and  publishes  such  returns  in  the  presence 
of  both  houses,  and  the  person  having  the  highest  number 
of  votes  shall  be  elected.  Constitution,  art.  2,  §  14,  art.  5, 
§§  4,  5.— 1  R.  S.  p.  267,  §  47. 

We  are  of  opinion,  however,  that  the  contingency  tran- 
spired when  the  popular  vote  was  cast.  The  subsequent 
steps  are  to  be  taken  for  the  purpose  of  ascertaing  legally 
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•May  Term,   the  result  of  such  popular  vote.     We  think  that  a  bet 

1859.      upon  such  election  is  either  lost  or  won  as  soon  as  the 

Hizbs      vote  is  cast  at  the  general  election,  as  the  contingency  has 

The  Statb,  then  transpired,  although  it  may  not  be  known  for  some 

time  in  whose  favor  it  has  resulted. 

No  question  as  to  the  mode  of  proving  which  way  the 
contingency  resulted,  arises  in  determining  the  validity  of 
the  information. 

The  Court  below  overruled  the  motion  to  quash,  and  we 
think  correctly. 

The  defendant  was  tried  by  the  Court,  found  guilty, 
and  fined  one  dollar,  and  judgment  was  rendered  against 
him,  over  a  motion  for  a  new  trial. 

By  a  bill  of  exceptions,  it  appears  that  on  the  trial,  the 
state  proved  that  on  the  14th  of  October,  1856,  the  defend- 
ant went  into  the  hat-store  of  William  &  T.  Morton,  in 
the  county  of  Wayne,  and  proposed  to  Morton  to  purchase 
from  him  a  hat,  to  be  paid  for  by  the  defendant,  in  case 
Oliver  P.  Morton  should  be  elected  governor,  at  the  elec- 
tion held  in  Indiana  on  that  day,  but  not  otherwise.  Mor- 
ton replied  that  he  was  not  selling  hats  on  Morton's  elec- 
tion, but  that  he  would  sell  the  defendant  a  hat,  and  wait 
with  him  for  payment  until  Wittard  should  be  defeated. 
,  Defendant  acceded  to  the  terms,  and  purchased  and  re- 

ceived from  Morton  a  hat  of  the  value  of  three  dollars, 
and  agreed  to  pay  for  the  same  the  sum  of  three  dollars 
when  Wittard  should  be  defeated. 

There  was  testimony,  excepted  to  by  the  defendant,  that 
in  the  opinion  of  the  witness,  the  parties  referred  to  meant 
that  the  hat  was  to  be  paid  for  in  case  Ashbel  P.  WUlard 
should  be  defeated  for  governor  at  the  election  on  the  said 
14th  of  October,  1856,  and  not  otherwise. 

Setting  aside  the  opinion  of  the  witness  as  incompe- 
tent, we  think  there  was  sufficient  evidence  before  the 
Court,  in  reference  to  this  branch  of  the  case,  to  sustain 
the  finding. 

Taking  the  whole  statements  of  the  parties  together,  it 
is  evident  that  the  parties  had  reference  to  the  then  pend- 
ing election  for  governor,  and  that  the  hat  was  not  to  be 
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paid  for  unless  Willard  should  be  defeated  for  governor  at  M»y  Tenn» 
said  election*  1859. 

It  is  immaterial  that  the  defendant  was  only  to  pay  the       Himb 
value  of  the  hat  upon  the  contingency  specified.     The  Tin  State. 
contract  was  a  wager,  as  much  as  if  the  defendant  were 
to  have  paid  double  its  value  on  the  contingency  happen- 
ing against  him. 

The  case  of  Parsons  v.  The  State,  supra,  and  the  au- 
thorities therein  cited,  we  think,  settle  this  point.  There, 
the  contract  was  for  65  dollars,  payable  when  General 
Taylor  should  be  elected  president  of  the  United  States. 
The  mare  for  which  the  money  was  to  be  paid,  was  proven 
by  one  witness  to  have  been  worth  50  dollars,  and  by  ano- 
ther, 65  dollars,  the  full  amount  to  be  paid.  In  Marean  v. 
Longley,  21  Maine  R.  26,  the  note  payable  when  Van  Bvr 
ten  should  be  elected  president,  was  given  for  the  esti- 
mated value  of  the  horse  sold.  And  in  Trammell  v.  Gor- 
don, 11  Ala.  R.  656,  the  notes  were  for  the  value  of  the 
land.  A  sale  of  goods,  to  be  paid  for  or  not,  according  as 
the  election  may  result,  is  as  much  within  the  reason  and 
policy  of  the  law,  as  any  other  form  of  a  bet  or  wager 
upon  the  result  of  an  election,  and  is  equally  prohibited. 

On  the  trial,  there  was  no  proof  of  the  election  of  Gov- 
ernor Willardj  except  what  was  derived  from  newspapers 
and  common  rumor,  and  this  was  objected  to  as  incompe- 
tent. A  witness  says  that  Willard  was  elected;  but  he 
derived  his  information  solely  from  newspapers  and  com- 
mon rumor;  he  knew  nothing  about  it  except  that  it  was 
generally  conceded  that  Willard  was  elected ;  had  heard 
the  defendant  say  nothing  about  it;  and  did  not  know 
whether  the  result  of  the  election  had  been  officially  de- 
clared. 

It  is-  insisted  that  this  evidence  is  entirely  incompetent, 
and  that  there  was  nothing  before  the  Court  to  show  that 
the  defendant  had  won  the  hat  as  charged  in  the  informa- 
tion. Had  the  cause  been  tried  before  Governor  WillartPs 
official  term  had  commenced,  the  question  thus  raised 
would  have  been  entitled  to  serious  consideration.  It  is 
extremely  doubtful  whether  the  testimony  was  at  all  legit- 
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May  Term,   imate.     As  before  stated,  we  think  the  hat  was  won  when 

1™®'      the  popular  vote  was  cast,  although  there  might  be  diffi- 

Bkay       culty  in  proving  it  until  the  result  was  officially  determined 

Psarboix.    in  the  manner  prescribed  by  the  constitution  and  laws  of 

the  state. 

The  cause  was  tried  on  the  14th  day  of  January,  1857. 
Governor  WillartFs  official  term  commenced  on  the  second 
Monday  of  January  of  that  year,  it  being  the  12th  day  of 
the  month,  and  he  was  the  acting  governor  of  the  state  at 
the  time  of  the  trial  of  the  cause.  Courts  will  take  notice 
judicially  of  the  accession  of  the  chief  executive  of  the 
nation  or  state.  1  Greenl.  Ev.  §  6.  The  Court  noticing 
judicially  that  on  the  12th  of  January  of  that  year,  Gov- 
ernor Willard  was  inducted  into  his  office,  and  entered 
upon  the  discharge  of  its  duties,  the  presumption  would 
follow  that  he  was  duly  elected,  and  we  think  no  proof 
was  necessary  to  make  out  this  branch  of  the  case.  The 
evidence  on  this  branch  might  have  been  stricken  out,  and 
still  the  Court  would  have  been  abundantly  justified  in 
its  finding. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

M  Wibon  and  C.  H.  BurckenaL,  for  the  appellant. 

J.  Railsback,  for  the  state. 


Brat  v.  Pearsoll  and  Another. 

Suit  upon  a  promissory  note.  Answer,  that  the  note  was  in  consideration  of, 
and  in  part  payment  for,  certain  land  described.  Held,  that  this  allegation 
is  material,  and  must  be  proved ;  but  strict  proof  is  not  required.  - 

If  the  maker  of  a  promissory  note  take  it  np  by  executing  to  the  same  payee 
new  notes  for  the  same  amount,  the  consideration  of  the  now  notes  is  the 
same  as  that  of  the  old ;  and  the  maker  may  set  up  a  failure  of  considera- 
tion in  defense  of  a  suit  by  an  assignee  upon  the  new  notes. 

Tuadatf,  APPEAL  from  the  Boone  Court  of  Common  Pleas. 

Davison,  J.— The  appellees,  who  were  the   plaintiffs, 
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brought  this  action  against  Bray,  who  was  the  defendant,  M»7  Term» 
upon  a  promisory  note  for  the  payment  of  90  dollars*     The       1859. 
note  bears  date  May  the  16th,  1855,  and  was  payable  to  one       Bbat 
George  W.  Gibson  at  seven  months.     Gibson,  on  the  29th    Peabsoll. 
of  the  same  month,  assigned  it  to  the  plaintiffs. 

The  defendant,  in  his  answer,  alleges  that  the  note  was 
executed  by  him  to  Gibson  for  and  in  consideration  of,  and 
as  part  payment  for,  a  tract  of  land,  describing  it;  that  the 
vendor,  at  the  time  of  the  sale,  represented  to  the  defend- 
ant that  the  line  on  the  north  side  of  the  tract  ran  so  as  to 
include  a  certain  dwelling-house  of  the  value  of  300  dol- 
lars; that  defendant,  believing  said  representations  to  be 
true,  purchased  the  land,  and  accepted  a  deed  from  one 
William  McLane,  in  whom  the  title  was,  who,  also,  when 
he  made  the  deed,  represented  said  dwelling-house  to  be 
within  the  boundaries  of  the  land.  It  is  averred  that  the 
representations  were  false  and  fraudulent;  that  said  line 
did  not  so  run,  &c,  and  that  said  house  was  not  within 
the  boundaries  of  the  land  sold  and  conveyed  as  aforesaid; 
and  further,  that  defendant,  having  taken  possession  of  said 
house  under  his  purchase  and  deed,  was  afterwards  ejected 
therefrom  by  one  Samuel  Vest,  who  held  an  older  and  para- 
mount title,  &c. 

The  plaintiffs  replied  by  a  general  denial.  The  issues 
were  submitted  to  a  juiy,  who  returned  a  verdict  in  this 
form :  "  We  the  juiy,  in  accordance  with  the  instructions  of 
the  Court,  find  for  the  plaintiffs  97  dollars  and  36  cents — 
the  amount  of  the  note  sued  on  with  interest" 

Motion  for  a  new  trial  denied,  and  judgment,  &c. 

The  facts,  so  far  as  they  relate  to  questions  arising  in 
the  record,  are  these:  The  legal  title  to  the  land,  described 
in  the  complaint,  was  in  William  McLane,  though  it  really 
belonged  to  his  sons,  James  and  Selden  McLane.  In  June, 
1854,  William  McLane  sold  the  land  described  in  the  com- 
plaint, being  authorized  to  do  so,  to  Bray,  the  defendant, 
for  1,600  dollars,  of  which  1,200  dollars  was  paid  in  hand, 
and  for  the  residue  the  defendant  executed  two  promissory 
notes,  each  for  the  payment  of  200  dollars,  payable  JDe- 
cember  25, 1855.    One  of  these  notes,  by  the  assent  of  the 
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Maj  Term,  vendor  and  his  sons,  James  and  Selden,  was  made  payable 
1859.  to  Gibson,  the  assignor  of  the  note  in  suit.  At  the  time 
Beat  of  the  sale,  the  vendor  pointed  out  to  defendant  certain 
Fkabboll.  lines,  which  he  represented  as  the  true  boundaries  of  the 
land,  and  the  boundaries  thus  pointed  out  included  the 
dwelling-house  mentioned  in  the  complaint.  The  vendor, 
in  pursuance  of  the  sale,  executed  a  deed  to  the  defendant. 
In  May,  1855,  Gibson,  being  indebted  to  one  John  Cole  110 
dollars,  handed  him,  Cole,  the  200  dollar  note,  stating  that 
it  was  for  a  part  of  the  purchase-money  of  said  real  estate, 
and  a  lien  thereon.  And  Cole,  by  the  directions  of  Gib- 
son, called  on  defendant,  and  procured  him  to  give,  in  lieu 
of  the  200  dollars,  two  notes,  viz.,  one  for  110  dollars  pay* 
able  to  him,  Cole,  and  another  for  90  dollars,  payable  to 
Gibson,  on  the  25th  of  December,  1855.  The  last  note  is 
the  one  on  which  this  suit  is  founded.  After  this,  in  Feb- 
ruary, 1856,  it  was  ascertained  by  actual  survey  that  said 
dwelling-house  was  not  within  the  boundaries  pointed  out 
by  the  vendor  and  set  forth  in  the  defendant's  deed. 

Various  instructions  were  moved  by  the  defendant,  and 
refused  by  the  Court;  but  the  record  shows  that  the  deci- 
sion turned  solely  upon  the  instructions  given;  hence, 
those  refused  will  not  be  further  noticed. 

The  Court  instructed  as  follows : 

"  It  is  incumbent  on  the  defendant  to  prove  the  material 
allegations  in  his  answer.  The  allegation  that  the  note 
sued  on  was  given  for  the  real  estate  described  in  the  an- 
swer, is  a  material  allegation,  and  he  is  compelled  to  prove 
it,  in  order  to  make  out  his  defense ;  and  there  being  no 
proof  at  all  that  said  note  was  given  for  real  estate  as 
alleged,  but  that  it  was  given  for  another  note,  the  law  is 
with  the  plaintiffs,  and  it  is  your  duty  to  find  for  them. 
You  will,  therefore,  find  for  the  plaintiffs,  and  assess  their 
damages  at  the  amount  of  the  note  and  interest,9'  &c. 

The  answer  says  the  note  was  given  in  consideration  of, 
and  in  part  payment  for,  the  land  described,  &c.  This 
allegation  is  material,  and  if  there  was  no  evidence  tend- 
ing to  prove  it,  the  instruction  is  not  erroneous.  8  Blackf. 
256.    It  may,  however,  be  assumed  that  the  rules  which 
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govern  the  production  of  evidence  do  not,  in  cases  like   May  Tenn, 
the  present,  require  strict  proof.     If  the  averment  be  sub-       18S9. 
stantially  proved,  it  will  be  sufficient.  Brat 

The  evidence  shows  that  the  defendant  executed  a  note  Pbabsoll. 
to  Gibson  for  200  dollars,  being  for  a  part  of  the  purchase- 
money  of  real  estate ;  that  it  was  given  up  to  the  defend- 
ant, and  in  lieu  of  it  he  executed  two  notes,  one  to  Cole 
for  110  dollars,  and  the  other,  the  note  in  suit,  to  Gibson, 
for  90  dollars.  What,  then,  was  the  consideration  of  the 
latter  note  ?  It  was  not  in  the  giving  up  of  the  original 
note;  because  in  that  transaction  the  promisor  received  no 
benefit,  nor  did  the  promisee  sustain  injury.  But  the  new 
notes  were  given  for  the  same  demand  included  in  the  old 
note ;  and  the  result  seems  to  be,  that  the  note  sued  on 
was  really  given,  as  alleged,  in  part  payment  for  real  es- 
tate. This  conclusion  being  correct,  and  we  think  it  is, 
the  instruction  cannot  be  sustained. 

It  is  true,  where  a  note  has  been  assigned,  and  the  as- 
signee, in  lieu  of  it,  obtains  from  the  maker  a  note  payable 
to  himself,  it  is  not  competent  for  the  maker,  in  an  action 
upon  the  new  note,  to  set  up  in  his  defense  a  failure  in  the 
consideration  of  the  original  note;  because,  in  the  trans- 
action, the  assignee  relinquished  his  right  to  sue  on  the 
assignment,  and  such  relinquishment  is  a  sufficient  con* 
sideration  for  the  new  promise.  This  is  the  ruling  in  Jus* 
tice  v.  Charles,  7  Blackf.  122,  to  which  we  are  referred. 
See,  also,  Williams  v.  Bank,  1  Ind.  B.  230. 

But  these  cases,  it  will  at  once  be  seen,  are  not  in  point. 
The  note  before  us  is  not  subject  to  any  consideration 
save  that  upon  which  the  original  note  was  founded. 
Hill  v.  Buckminster,  5  Pick.  391. — The  Commonwealth  Ins. 
Co.  v.  Whitney,  1  Met.  21.— Kirkpatrick  v.  Muirhead,  16 
Penn.  State  B.  117.— Huntington  v.  Colman,  1  Blackf.  348. 
— Aldridge  v.  Dunn,  7  id.  249.  These  authorities  fully 
sustain  the  positions  assumed  in  this  opinion. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  && 

O.  &  Hamilton  and  D.  H  Hamilton,  for  the  appellant. 

A.  J.  Boone  and  H  Shannon,  for  the  appellees. 
Vol.  XIL— 22 
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May  Term, 

1859*  Slauter  r.  Whitblock. 

Slautke 
▼. 
Whitblock.  If  a  mistake  in  not  haying  a  witness  sworn,  is  discovered  before  the  jury  re- 
tire, it  may  be  corrected  by  swearing  the  witness  and  rehearing  hie  testi- 
mony ;  or  the  jury  may  be  instructed  to  disregard  his  statements. 
If  no  motion  be  made  upon  the  discovery  of  the  mistake,  the  parties  will  be 
deemed  to  have  acquiesced  in  the  reception  of  the  unsworn  statements  as 
evidence. 
And  where  such  mistake  was  assigned  as  one  of  the  written  reasons  for  a  new 
trial,  but  the  record  did  not  show,  by  affidavit  or  otherwise,  when  the  mis- 
take was  discovered,  if  discovered  at  all  before  judgment,  or  whether  any 
motion  was  made  to  correct  it,  the  ruling  of  the  Court  refusing  a  new  trial 
was  sustained. 


Wednnday,         APPEAL  from  the  Warren  Court  of  Common  Pleas. 

Hanna,  J. — This  was  a  suit  for  work  and  labor. 

Answer — 1.  A  general  denial ;  2.  That  defendant  work- 
ed forty-three  days  on  a  special  contract  to  work  three 
months,  which  contract  he  abandoned,  &a,  whereby  de- 
fendant suffered  damage  30  dollars,  &c ;  3.  Set-off. 

Trial  by  jury;  verdict  and  judgment  for  plaintiff  for  10 
dollars,  70  cents. 

The  evidence  shows  that  the  plaintiff  undertook  to 
work  for  three  months  at  18  dollars  per  month;  that  he 
performed  about  forty-five  days'  work,  when  he  was  com- 
pelled to  cease  work,  for  a  short  time,  because  of  an  acci- 
dent by  which  he  was  injured ;  that  he  was  to  receive  his 
pay  as  he  needed  it;  that  a  few  days  after  he  was  injured, 
he  asked  for  a  settlement  with  defendant,  and  demanded 
his  pay.  There  was  evidence  that  defendant  refused  to 
pay  plaintiff  unless  he  would  complete  his  contract,  and 
offered  to  take  the  work  after  he  recovered.  Plaintiff  gave 
notice  he  would  not  work  any  more,  and  brought  suit. 

The  witnesses  for  the  defendant  state  that  he  did  not 
refuse  to  pay  until  after  the  plaintiff  had  stated  that  he 
would  not  work  another  day,  and  that  he  had,  at  times, 
offered  to  pay  the  plaintiff  more  than  he  took. 

Contradicting  this,  is  the  statement  of  EK  Angher,  who 
was  introduced,  and,  in  the  language  of  the  bill  of  excep- 
tions, "by  mistake,  was  not  sworn,  but  stated  and  gave  in 
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his  evidence  without  being  sworn."    He  detailed  the  terms   M»y  Teim, 
of  the  contract  at  19  dollars  per  month ;  that  he  went  with       1859* 
plaintiff  to  ask  a  settlement,  &c. — in  other  matters  agree-     Slautbb 
ing  with  the  other  witnesses,  except  in  the   statement,  Whi*klock. 
"that  Whitelock  had  told  him,  before  they  went  to  Stow- 
tefs,  that  he  would  not  work  another  day  for  Stouter; 
that  Slauter  would  not  pay  him  as  he  needed  it." 

There  is  no  evidence,  other  than  the  above,  from  which 
the  jury"  could  infer  that  the  defendant  refused  to  pay 
the  plaintiff,  when  requested,  until  after  the  plaintiff  an- 
nounced he  would  not  complete  the  contract. 

The  evidence  of  the  defendant,  if  legitimate,  shows  that 
he  was  damaged,  by  the  failure  of  the  plaintiff,  in  a  sum 
greater  than  the  amount  that  would  have  remained  due 
the  plaintiff  after  deducting  payments.  The  plaintiff  of- 
fered no  evidence  upon  that  point.  That  evidence  of  de- 
fendant consisted  of  general  statements  of  witnesses,  based 
upon  the  farming  operations  of  the  defendant,  the  lateness 
of  the  season,  &c.,  as  to  the  amount  of  such  damages, 
without  specifying  in  what  they  consisted,  except  upon 
one  point,  and  that  was,  that  defendant  had  sold  and  was 
to  deliver  his  old  corn  (eleven  hundred  bushels)  at  70  cents 
per  bushel,  but  by  the  failure  of  the  plaintiff,  was  pre- 
vented from  doing  so  until  fall,  when  corn  had  declined  to 
50  cents.  If  this  was  the  proper  mode  of  measuring  the 
damage,  it  will  be  seen  it  would  amount  to  much  more 
than  the  whole  contract  price  of  the  labor  for  the  three 
months.     The  evidence  was  not  objected  to. 

In  Peters  v.  Whitney,  23  Barb.  24,  which  was  an  action 
for  breach  of  a  contract  for  work  to  be  done  on  a  farm, 
evidence  of  damage  to  the  plaintiff's  crop  was  deemed 
inadmissible,  because  of  the  defendant's  leaving,  &c. ;  and 
it  was  held,  in  that  case,  that  the  legal  measure  of  dam- 
ages in  such  a  case  is  the  difference  between  the  contract 
price  and  the  price  the  plaintiff  was  obliged  to  pay  to  sup- 
ply his  place. 

To  the  same  effect  are  the  decisions  of  this  Court  upon 
the  question  of  the  measure  of  damages.     Ricks  v.  Yates, 


840  CASES  IN  THE  SUPREME  COURT 

May  Term,   5  Ind.  R.  117.— Jones  v.  Van  Batten,  3  id.  107.— Coe  v. 

8lautbr  In  the  case  at  bar,  there  was  no  evidence  as  to  the 
Wkitklock.  wages  of  labor  at  the  time  of  the  breach.  There  was  evi- 
dence that  hired  help  was  scarce;  and  one  witness  testi- 
fied, incidentally,  that  the  defendant  could  not  procure  a 
laborer  to  supply  the  place  of  the  plaintiff;  but  there  was 
nothing  upon  the  point  of  the  amount  of  wages  that  was 
offered. 

It  is  insisted  that  upon  the  whole  facts,  the  verdict 
should  have  been  for  the  defendant. 

Keeping  out  of  view  the  statements  of  Eli  Angher, 
there  was  ample  evidence  of  the  contract,  its  terms,  and 
the  amount  of  labor  performed* 

The  payments  proved  left  about  the  amount  found  by 
the  ^ury. 

It  is  manifest,  then,  that  nothing  was  allowed  for  dam- 
ages for  a  breach  of  the  contract  by  the  plaintiff. 

If  the  evidence  of  Angher  was  legally  before  the  jury,  it 
was,  then,  a  proper  question  for  them  to  determine  which 
party  broke  the  contract.  Without  that  there  was  no  evi- 
dence for  them  to  weigh  and  reconcile  upon  that  point. 

The  statute  (2  R.  S.  p.  80)  requires  witnesses  to  be 
sworn,  which  is  but  in  accordance  with  the  doctrines  of 
the  elementary  writers.  1  Greenl.  Ev.  §  328.  But  in  the 
case  at  bar,  we  are  not  informed  when  the  mistake,  as  to 
the  testimony  having  been  given  without  the  sanction  of 
an  oath,  was  discovered  by  the  complaining  party.  The 
first  we  hear  of  it  is  in  the  reasons  for  a  new  trial  If  it 
was  known  before  the  jury  retired,  the  mistake  could  have 
been  corrected  by  swearing  the  witness  and  rehearing  the 
evidence;  or  if  that  course  was  not  taken,  by  an  instruc- 
tion to  the  jury  to  disregard  his  statements.  If  no  motion 
was  made  upon  the  discovery,  by  either  party,  it  would 
amount  to  an  acquiescence  in  the  reception  of  his  state- 
ments as  evidence  in  the  case. 

As  there  is  nothing  shown,  by  affidavit  or  otherwise,  in 
the  record,  we  are  bound  to  presume  in  favor  of  the  ruling 
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of  the  Court,  on  the  motion  for  a  new  trial,  that  such  a  M*y  T*™> 
state  of  facts  existed  as  authorized  that  ruling,  upon  the      1809. 
point  under  consideration.  Barms 

Under  these  circumstances,  there  was  testimony  before     Pdwbbs. 
the  jury  tending  to  show  a  breach  of  the  contract  by  the 
defendant,  and  therefore  to  sustain  the  finding  of  the  jury. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

B.  F.  Gregory  and  J.  Harper,  for  the  appellant 

J.  R.  M.  Bryant^  for  the  appellee. 


Barnes  v.  Powers. 


APPEAL  from  the  Tippecanoe  Court  of  Common  Pleas.  Wednmday, 

Per  Curiam. — Powers,  who  had,  by  proceedings  under 
the  statute,  adopted  an  infant,  Francis  W.  Johnson,  as  his 
son,  filed  a  petition  to  remove  Barnes,  who  had,  before  that 
time,  been  appointed  guardian  of  said  infant. 

The  reasons  alleged  were,  that  Barnes  had  failed  to  dis- 
charge his  duty  as  such  guardian,  in  this,  that  he  had  not, 
within  three  months  after  his  appointment,  made  an  in* 
ventory  and  report  of  the  amount  of  the  estate  of  his  ward; 
nor  had  he  loaned  the  same  at  interest,  as  was  his  duty; 
nor  did  he,  in  his  report,  account  for  interest  upon  said  es- 
tate. The  amount  of  the  estate  is  shown.  The  guardian 
was  appointed  October  30, 1854.  The  inventory,  &a,was 
filed  January  12, 1856.  The  letters  of  guardianship  were 
revoked. 

By  the  statute,  2  R.  S.  p.  324,  §  9,  it  is  made  the  duty 
of  the  Court  to  remove  a  guardian  who  fails  to  file  the  in- 
ventory therein  provided  for,  within  three  months. 

In  the  case  at  bar,  neither  the  removal,  nor  the  applica- 
tion therefor,  was  made  until  after  the  report  was  made 
and  approved  by  the  Court. 

If  the  time  had  then  past — upon  which  it  is  not  necessary 
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May  Term,   for  us  to  decide — within  which  it  was  the  duty  of  the  Court 
1859*      to  make  the  removal,  still  the  failure  of  the  guardian  in 
Dotlb      his  duty,  in  that  respect,  was  a  circumstance  to  be  taken 
Watt.      into  consideration,  in  connection  with  the  use  of  the  estate 
without  accounting  for  interest,  upon  the  question  of  re- 
moval* 

The  judgment  is  affirmed  with  costs. 
J.  M.  La  Rue,  for  the  appellant. 
JfL  C.  Gregory,  for  the  appellee. 


Doyle  v.  Watt. 


Wednesday,         APPEAL  from  the  Grant  Court  of  Common  Pleas. 

June  1. 

Per  Curiam. — Suit  upon  a  note  by  the  payee  against  the 
maker.  The  note  was  filed  with  the  complaint,  and  thus 
became  a  part  of  it 

The  defendant  answered  that  the  note  had  been  trans- 
ferred by  delivery,  before  the  commencement  of  the  suit, 
to  one  Cooper,  whose  christian  name  was  to  him  unknown. 
He  appended  interrogatories  to  the  plaintiff,  calling  upon 
him  to  state  if  such  were  not  the  fact,  and  added  an  affi- 
davit for  a  continuance,  on  the  ground  that  he  could  not 
prove  the  alleged  transfer  of  the  note  by  any  one  else,  and 
that  he  expected  "to  elicit  facts  by  the  answer  to  the 
above  interrogatories  material  to  him  on  the  trial,"  touch- 
ing the  fact  of  such  transfer.  He  swore  that  he  had  been 
informed  and  believed  the  fact  alleged  in  the  answer  to  be 
true. 

The  Court  sustained  a  demurrer  to  the  answer,  refused 
the  continuance  asked,  and,  the  defendant  refusing  to  an- 
swer further,  heard  the  cause  and  gave  judgment  for  the 
plaintiff  for  the  amount  of  the  note,  &c. 

It  seems  to  us  that  the  answer  was  too  uncertain,  and 
might  have  been  set  aside  on  motion.  This  being  bo, 
we  shall  not  disturb  the  judgment  of  the  Court  below. 
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No  motion,  on  written  causes  filed,  was  made  for  a  new   *Uy  Term» 
triaL  1859. 

The  judgment  is  affirmed  with  10  per  cent,  damages      Freab 
and  costs.  Bbtax. 

A.  W.  Sandford,  J.  K  Jones,  A.  Steele,  and  K  D.  Thomp- 
son, for  the  appellant. 

/.  W.  Sansberry,  for  the  appellee. 


Frear  and  Another  v.  Bryan  and  Others. 


Suit  by  the  assignees  on  a  promissory  note.  Answer,  1.  A  set-off  against  the 
maker,  before  notice  of  assignment.  2.  Payment  to  him  before  such  notice. 
Afterwards,  a  third  paragraph  was  filed,  to  the  effect  that,  at  the  time  the 
defendants  delivered  the  goods  and  paid  the  notes,  as  in  the  two  former  para- 
graphs set  forth,  the  maker  was  the  owner  of  the  note,  and  promised  to  de- 
liver it  to  the  defendants,  bnt  failed  to  do  so,  and  fraudulently  assigned  it 
to  the  plaintiffs,  without  their  knowledge,  and  without  consideration;  bat 
that  the  legal  interest  in  the  note  was,  at  the  time  of  such  delivery,  &c.,  in 
the  defendants,  and  that  the  plaintiffs  never  had  legal  title  thereto.  Prayer, 
that  the  maker  be  made  a  party. 

Held,  1.  That  the  third  paragraph  was  bad  either  as  an  answer,  or  %s  a  peti- 
tion for  a  new  party,  if  one  could  be  presented. 

2.  That  it  was  but  a  repetition  of  an  answer  already  in,  and,  therefore,  issue 
upon  it  was  not  necessary. 

3.  That  as  no  reason  appeared  for  making  the  proposed  new  party,  he  was  a 
competent  witness. 

A  party  should  not  be  joined  as  a  co-plaintiff  who  has  not,  as  the  pleadings 
stand,  any  unity  of  interest  with  those  already  plaintiffs;  nor  should  such  a 
new  party  be  made  merely  for  the  purpose  of  settling  matters  between  him 
and  the  defendant,  in  which  the  original  plaintiffs  have  no  interest. 

APPEAL  from  the  Tippecanoe  Court  of  Common  Pleas.  Wednesday 
Hanna,  J. — This  was  an  action  by  Frear  and  Arbuckle, 

on  a  note  executed  by  Bryan  and  Bryan  to  one  Timmons, 

and  by  him  assigned  to  the  plaintiffs. 
The  answer  was — 

1.  A  set-off  held  against  Timmons  before  notice  of  the 
assignment. 

2.  Payment  to  Timmons  before  notice,  &c 
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After  several  terms,  they  filed  what  they  called  a  third 
paragraph,  to  the  effect  that,  at  the  time  the  defendants 
delivered  the  goods  and  paid  the  note,  as  in  the  two  for- 
mer paragraphs  set  forth,  said  Timmons  was  the  owner  of 
the  said  note,  and  promised  to  deliver  it  to  defendants,  but 
failed  so  to  do,  and  fraudulently  assigned  it  to  plaintiffs 
without  their  knowledge,  and  without  consideration;  but 
that  the  legal  interest  in  said  note,  at  the  time  of  the  de- 
livery of  said  goods,  vested  in  the  defendants,  and  that 
said  plaintiff  had  not,  at  any  time,  the  legal  title  to  said 
note. 

Prayer,  that  said  Timmons  be  made  a  party. 

There  was  a  denial  to  the  first  and  second  paragraphs 
of  the  answer.  A  demurrer  to  the  third  paragraph  was 
overruled,  and  the  ruling  excepted  to.  Upon  motion  of 
defendants,  the  Court  ordered  Timmons  to  be  made  a  party- 
plaintiff,  and  that  he  reply  to  said  third  paragraph.  This 
he  failed  to  do.  The  record  does  not  show  that  he  had 
notice  of  the  order  of  the  Court  making  him  a  party.  No 
reply  was  filed  by  Frear  and  Arbuckle,  to  this  third  para- 
graph. 

There  was  a  jury  trial;  verdict  and  judgment  for  defend- 
ants. • 

Upon  the  trial,  the  plaintiffs  offered  Timmons  as  a  wit- 
ness to  prove,  among  other  things,  that  he  had  assigned 
and  delivered  the  note  sued  on  to  the  plaintiffs,  in  part  pay- 
ment of  a  prior  debt,  and  that  he  notified  the  defendants 
thereof,  before  he  created  the  debt  to  defendants  for  goods, 
as  set  up  in  the  pleadings  and  mentioned  in  evidence,  &c 

Objection  was  made  by  the  defendants,  and  he  was  not 
permitted  to  testify,  &c. 

It  is  said  by  the  appellants,  that  two  errors  were  com- 
mitted by  the  Court. 

1.  In  ordering  Timmons  to  be  made  a  co-plaintiff 

2.  In  excluding  his  testimony. 

As  to  the  third  paragraph,  the  appellant  assumes  that  it 
is  a  petition  to  the  Court  to  make  a  new  party,  and  not  an 
answer.  Without  stopping  to  inquire  whether  the  third 
paragraph  was  strictly  an  answer  or  not,  it  is  manifest  to 
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us  that  the  demurrer  should  have  been  sustained  to  it,  for   May  Tenn, 
the  reason  that  it  does  not  contain  matter  sufficient  to       1859. 
make  it  either  a  good  answer  or  a  petition,  if  such  could       Fmab 
be  presented,  for  the  purpose  prayed.     Conklin  v.  Bowman,     Bbtan. 
11  lnd.  R.  255.     It  could  be  considered,  at  most,  but  a  re- 
petition of  an  answer  already  in;  and  the  failure  to  take 
issue  upon  it,  therefore,,  worked  no  injury,  as  an  issue  was 
already  formed  under  which  the  same  evidence  could  be 
given  as  might  have  been  offered  under  a  denial  of  that 
paragraph. 

As  there  was  no  sufficient  reason  shown  for  an  order 
making  Timmons  a  party  to  the  record,  he  stood,  as  any 
other  assignee  of  a  promissory  note,  a  competent  witness, 
and  the  refusal  to  permit  him  to  be  introduced  as  such, 
was,  therefore,  error. 

Upon  the  trial,  if  the  proof  had  under  the  proper  is- 
sues, disclosed  that  the  plaintiffs  were  not  the  real  parties 
in  interest,  they  would  have  failed  to  maintain  their  suit 
( Garrison  v.  Clark,  11  lnd.  R.  369) ;  and  we  do  not  think 
that,  in  this  case,  an  order  ought  to  have  been  made  di- 
recting a  party  to  be  joined  as  co-plaintiff,  who  had  not,  as 
far  as  the  pleadings  disclosed,  any  unity  of  interest  with 
those  who  were  already  plaintiffs.  Whether  a  case  might 
arise  where  such  an  order  ought  to  be  made  as  to  one  not 
having  a  unity  of  interest,  we  do  not  decide.  2  R.  S.  pp. 
30,  31.  And  surely  a  new  party  should  not  be  made 
merely  for  the  purpose  of  settling  matters  between  that 
new  party  and  the  defendant,  in  which  the  original  plain- 
tiffs had  no  interest.     11  lnd.  R.  255.-2  R.  S.  p.  41,  §  63. 

If  the  defendants  had  either  paid  the  note  or  held  a  just 
offset  against  it,  before  notice  of  its  assignment,  he  could, 
under  the  statute,  as  well  avail  himself  of  those  defenses 
against  the  note  in  the  hands  of  the  assignee,  as  in  the 
hands  of  the  assignor. 

The  only  plausible  reason  we  can  see  for  offering  to 
make  the  assignor  a  party,  was  to  place  him  in  a  position 
that,  possibly,  he  might  not  be  a  competent  witness. 
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Per  Curiam. — The  judgment  is  reversed  with   costs. 
Cause  remanded,  &a 
H.  W.  Chase  and  J.  A.  Wilstach,  for  the  appellants. 
W.  C.  Wilson  and  O.  Gardner,  for  the  appellees. 


HURLBUT   V.    HURLBUT. 


Wednesday, 
June  1. 


APPEAL  from  the  Kosciusko  Circuit  Court. 

Per  Curiam. — There  is  no  error  in  the  record  of  this 
cause. 

It  may  be  observed  that  where  there  is  service,  upon  a 
resident  attorney  of  a  non-resident  appellee,  of  notice  of 
the  appeal,  no  further  notice  is,  in  general,  necessary. 

The  judgment  is  affirmed  with  costs. 

X  B.  Mies,  for  the  appellant. 

H.  O'Neal  and  O.  H.  Smith,  for  the  appellee. 


Nordtke  and  Others  v.  Shearon  and  Another. 

In  general  a  party  may  offer  his  evidence  in  the  order  he  pleases ;  but  where  a 
previous  fact  is  necessary  to  be  proved,  to  render  the  evidence  at  all  rele- 
vant, the  Court  may  require  proof  of  euch  fact  as  a  condition  of  the  admis- 
sion of  the  evidence. 


Wednesday  y 
June  1. 


APPEAL  from  the  Wayne  Court  of  Common  Pleas. 

Perkins,  J. — Suit  for  rent  due  upon  a  lease.  The  suit 
is  by  assignees.  The  defendants  answered,  setting  up  a 
set-off  consisting  of  an  account  for  repairs  done  upon  the 
property  leased. 

On  the  trial  the  defendants  proved  the  repairs.  But  this 
was  not  enough.     It  was  necessary,  as  the  case  stood,  to 
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farther  prove  that  they  were  authorized  by  the  plaintiffs.   May  Twm» 
To  do  this,  the  defendants  proposed  to  prove  that  they       1859. 
were  authorized  by  one  Dugdaie,  and  then  to  prove  that    Nokdtm 
Dugdaie  was  the  agent  of  the  plaintiffs.     The  Court  re-    Shbaroy. 
quired  them  to  first  prove  that  Dugdaie  was  the  agent,  and 
then  to  prove  that  he  authorized  the  repairs.    This  the  de- 
fendants declined  io  do,  and  the  evidence  was  not  heard. 

We  think  in  this  the  Court  abused  no  discretion.  If 
Dugdaie  was  not  the  agent,  it  was  a  waste  of  the  time  of 
the  Court  to  hear  evidence  as  to  his  ordering  repairs.  And 
it  was  no  hardship  to  require  the  plaintiffs  to  first  prove  their 
right  to  order  them.  Without  such  proof,  the  evidence  as  to 
his  ordering  them  had  no  relevancy  to  the  case.  It  is  true  the 
Court  might,  if  it  had  seen  proper,  have  heard  the  evidence 
as  proposed  to  be  given ;  but  we  do  not  think  it  was  bound 
to  do  so.  In  general,  a  party  may  offer  items  of  evidence 
relative  to  the  case  in  the  order  he  pleases.  Ind.  Dig.  441. 
But  where  a  previous  fact  is  necessary  to  be  proved,  to  ren- 
der evidence  at  all  relevant,  we  think  it  is  proper  that  the 
Court  should  require  proof  of  such  fact  as  a  condition  of 
the  admission  of  the  evidence.  Otherwise,  the  time  of  the 
Court  might  be  trifled  with.  See  1  Greenl.  Ev.,  p.  583,  § 
431. 

The  case  is  just  this.  A  party  says :  "  I  have  the  evidence 
here  to  prove  a  fact,  and  also  to  prove  its  relevancy  to  the 
case."  The  Court  answers :  "  Prove  the  relevancy,  and  then 
prove  the  fact.  It  will  take  no  longer,  will  impose  no  hard- 
ship, and  is  the  natural  order  of  doing  the  business.  And 
if  it  turns  out  that  you  cannot  prove  the  relevancy,  time  is 
saved." 

The  party  replies:  "  Unless  I  can  do  the  business  in  my 
own  way,  and  that  an  awkward,  unnatural,  and  irregular 
one,  I  will  not  do  it  at  all." 

Such  a  party  should  go  out  of  Court  with  a  judgment 
against  him. 

Per  Curiam* — The  judgment  is  affirmed  with  10  per  cent, 
damages  and  costs. 

O.  P.  Morton  and  J.  F.  Kibbey,  for  the  appellants. 
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Andrews  t>.  Andrews  and  Others. 


Evidence  may  be  heard  to  show  that  there  was  no  consideration  for  a  deed. 

A  deed  drawn  by  mistake  for  a  different  interest  from  that  intended  to  be  con- 
veyed, may  be  corrected  if  the  mistake  be  clearly  proved.  A  deed  of  gift  is 
no  exception  to  the  rule. 

If  a  party,  by  such  mistake,  hold  a  greater  estate  than  belongs  to  him,  and 
convey  it  to  an  innocent  purchaser,  receiving  the  consideration,  he  may  be 
treated  as  a  trustee  for  the  real  owner. 


Wednttday, 
June  1. 


APPEAL  from  th^  Tippecanoe  Circuit  Court. 

Perkins,  J. — Complaint  upon  the  following  facts: 

William  B.  Andrews,  in  1853,  was  about  leaving  Lafay- 
ette, Indiana,  for  Australia.-  He  had  an  aged  mother,  Sa- 
rah Andrews,  for  whom  he  wished  to  provide.  He  con- 
veyed to  her  a  piece  of  property  in  Lafayette,  on  which 
she  might  reside,  for  the  consideration,  as  expressed  in  the 
deed,  of  400  dollars.  After  his  departure,  she  sold  the 
property  for  1,000  dollars,  and,  with  the  proceeds,  pur- 
chased two  lots  in  Lafayette.  Soon  after,  she  died,  leav- 
ing several  heirs. 

William  B.  Andrews,  the  grantor  of  the  house  to  Sarah, 
now  prosecutes  this  suit  for  the  purpose  of  having  the  title 
to  the  two  lots  purchased  by  Sarah,  vested  in  him. 

As  the  ground  of  his  prayer  for  such  judgment,  be  al- 
leges, in  addition  to  the  facts  already  stated,  that  he  re- 
ceived from  said  Sarah  no  consideration  for  his  convey- 
ance to  her;  that  the  conveyance  was  a  gift,  and  designed 
to  be;  but  that,  by  mistake  and  contrary  to  his  intention, 
the  deed  was  drawn  for  the  fee  simple,  instead  of  for  a 
life  estate,  which  was  all  that  was  to  have  been  conveyed. 

The  Court  below  dismissed  his  complaint,  on  demurrer. 

It  is  claimed  that  evidence  could  not' be  heard  to  show 
that  there  was  no  consideration  for  the  deed.  This  is  a 
mistake.     Rockhill  v.  Spraggs,  9  Ind.  R.  30. 

It  is  a  general  proposition  of  law,  that  a  deed  drawn 
by  mistake,  for  a  different  interest  than  that  intended  to  be 
conveyed,  may  be  corrected,  if  the  mistake   be   clearly 
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proved.    Linn  v.  Barkey,  7  Ind.  R.  69.  ,  We  do  not  see   M»y  T*™, 
why  a  deed  of  gift  should  form  an  exception.  1859. 

And  if  the  fact  can  be  established  that  Sarah  Andrews,  Thb  Fhmi- 
by  mistake,  held  the  title  to  a  greater  interest  than  belonged         v! 
to  her,  and  conveyed  it  to  an  innocent  purchaser,  receiving 
the  consideration,  it  would  seem  that  she  might  be  treated 
as  a  trustee  for  the  real  owner.    Beckett  v.  Bledsoe,  4  Ind. 
B.256. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded  with  instructions  to  require  the  defend* 
ant  to  answer. . 

E.  H.  Bracket*  and  J.  Oy  Brian,  for  the  appellant 

J.  L.  Miller,  for  the  appellees. 


The  President  and  Trustees  op  Lamasc<PCity,  Hooves 
and  Another  v.  Brinkmeyer. 

A  judgment  cannot  be  reversed,  under  the  code,  for  error  in  ruling  upon  a  de- 
murrer for  misjoinder  of  causes  of  action. 

Action  to  enjoin  the  extension  of  a  street  through  the  plaintiff's  land.  The 
complaint  set  np  title.  Answer,  that  the  plaintiff  had  no  title  or  interest  in 
the  land,  rejected,  on  motion,  as  tendering  an  immaterial  issue.  A  general 
traverse  was  also  pleaded.  BM,  that  the  matter  of  the  rejected  paragraph 
was  material ;  bnt  that  as  it  might  have  been  proved  under  the  general  tra- 
verse, there  was  no  error  in  rejecting  it. 

The  Court  of  Common  Pleas  cannot,  under  the  statute,  try  an  issue  involving 
the  title  to  real  estate,  arising  upon  an  application  for  an  injunction. 

APPEAL  from  the   Vanderburgh  Court  of  Common  Wednesday, 
Pleas.  J™1' 

Davison,  J. — Brinkmeyer  filed  a  complaint  in  the  Court 
of  Common  Pleas,  to  enjoin  the  appellants,  who  were  the 
defendants,  from  opening  or  extending  the  streets  of  La* 
masco  Oity  upon,  through,  or  over  his  land;  also  to  enjoin 
the  collection  of  a  tax  assessed  for  corporation  purposes. 

The  facts  alleged  in  the  complaint  are  substantially 
these :   The  plaintiff  is  the  owner,  in  fee  simple,  of  a  tract 
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May  Term,  Qf  land  in  Vanderburgh  county,  containing  twenty  acres, 
18p9*  which  is  bounded  on  the  south,  in  part  on  the  east,  and  in 
part  on  the  west,  by  property  within  the  corporate  limits 
of  Lamasco  City.  Said  tract  is  not,  nor  has  it  ever  been, 
platted  or  laid  off  into  town  lots ;  but  the  same  is,  and 
has  been,  used  exclusively  for  manufacturing  brick,  and 
for  agricultural  purposes.  Franklin  street  and  Sixth  street 
would,  if  extended  east,  pass  through  plaintiff's  land, 
which  land  is  bounded  on  the  south  by  Ann  street,  and 
which  street,  so  far  as  it  forms  such  boundary,  is  only 
thirty  feet  wide. 

Defendants  pretend  that,  by  certain  proceedings  of  the 
board  of  commissioners  of  said  county,  had  at  their  March 
term,  1855,  a  portion  of  said  land,  and  particularly  the 
southern  end  of  it,  was  incorporated  into,  and  became,  a 
part  of  Lamasco  City;  and  that,  in  virtue  of  such  pretense, 
they  are  actually  engaged  in  digging  down  and  opening 
Ann  street,  to  the  width  of  forty  feet,  along  the  south  end 
of  plaintiff's  flmd,  immediately  in  front  of  his  dwelling- 
house,  pretending  that  they,  the  defendants,  have  a  right 
to  widen  the  street 

It  is  averred  that  the  proceedings  before  the  commis- 
sioners are  void  in  law;  that  defendants  threaten  to  ex- 
tend Franklin  and  Sixth  streets  through  said  land,  and  are 
engaged  in  taking  and  appropriating  a  strip  of  it  about 
ten  feet  wide,  for  the  use  of  the  town,  without  first  mak- 
ing or  tendering  to  the  plaintiff  any  compensation  there- 
for. And  that  they  have  caused  ten  acres  of  the  same 
land  to  be  assessed  for  taxation,  as  though  it  really  was 
within  the  corporate  limits  of  the  town. 

Damages  to  the  amount  of  100  dollars  are  claimed  for 
the  trespass,  &a,  and  an  injunction  prayed,  &a 

Defendants  demurred  to  the  complaint;  but  their  de- 
murred was  overruled,  and  they  excepted.  It  is  insisted 
that  the  demurrer  should  have  been  sustained ;  that  this 
was  not  merely  a  complaint  for  an  injunction,  but  also 
an  action  of  trespass,  seeking  reparation  in  damages,  and 
that,  therefore,  several  causes  of  action  were  improperly 
united.     The  code  says, "  No  judgment  shall  ever  be  re- 
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versed  for  any  error  committed  in  sustaining  or  overruling   M»y  Term, 
a  demurrer  for  misjoinder  of  causes  of  action."    2  R.  S.  p.       1859. 
38,  §  52.     It  follows  that  the  objection  raised  to  the  com-  Tm  Phbsi- 

*     .  .  .1,1.  .  •       ^  m.  DENT,  &C. 

plaint  is  not  available  in  this  Court.  y. 

The  defendants  answered  in  five  paragraphs.  The  first  2JJJJ" 
was  rejected  on  motion.  Demurrers  were  sustained  to  the 
second  and  third.  The  fourth  was  a  general  denial ;  and 
to  the  fifth  there  was  a  reply.  The  jury  found  a  special 
verdict  for  the  plaintiff,  upon  which  the  Court,  having  re* 
fused  a  new  trial,  rendered  judgment  that  the  defendants 
be  enjoined,  &c 

The  first  paragraph  avers,  that  "the  plaintiff  bad  no  title* 
to,  or  interest  in,  the  land  referred  to  in  the  complaint." 
This,  it  appears,  was  rejected  on  two  grounds — 

1.  The  matter  stated  was  irrelevant,  and  tendered  an 
immaterial  issue. 

2.  It  was  surplusage,  being,  if  material,  contained  in  the 
general  denial. 

The  first  ground  is  not  well  taken.  If  the  plaintiff  had 
no  title  to,  or  interest  in,  the  land  which  he  describes,  he 
was  evidently  not  entitled  to  an  injunction;  hence,  the 
matter  pleaded  was  material.  But  the  complaint  itself 
alleges  title  in  the  plaintiff,  and  that  allegation  being  ma- 
terial, it  was  competent  for  the  defendants,  the  plaintiff 
having  made  a  prima  facie  case,  to  disprove  it  under  the 
general  traverse.  Van  Santv.  PL  453. — Benedict  v.  Sey- 
mour, 6  How.  Pr.  298.  And  the  result  is,  there  being,  in 
this  instance,  a  defense  well  pleaded,  under  which  the  de- 
fendants could  have  proved  the  matter  stated  in  the  re- 
jected paragraph,  its  rejection  cannot  be  assigned  for  error. 
4  Ind.  R.  79.-7  id.  178. 

In  connection  with  this,  the  inquiry  arises — Had  the 
Common  Pleas  jurisdiction  ?  The  statute  says  that  that 
Court  shall  have  no  jurisdiction  where  the  title  to  real 
estate  shall  be  in  issue.  2  R.  S.  p.  18,  §  11.  And  further, 
it  declares  that  where  such  title  shall  be  in  issue,  the  Cir- 
cuit Court  shall  have  original,  exclusive  jurisdiction.  Id. 
p.  6,  §  5.  Either  provision  is  broad  enough  to  extend  to 
any  case  where  the  title  to  real  estate  may  be  in  issue, 
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Mar  Term,  and  the  latter  points  out,  very  distinctly,  the  Court  in 
1E>>9*  which  that  issue  is  triable.  To  this  statutory  rule,  we 
Dbapbb  know  of  but  one  exception,  and  that  occurs  in  cases  for 
Vanhorv.  partition.  Section  5  of  the  act  establishing  Courts  of 
Common  Pleas,  expressly  confers  upon  that  Court  and  the 
Circuit  Court,  in  such  cases,  concurrent  jurisdiction.  Id. 
p.  17.  And  we  have  decided  that  the  jurisdiction  thus 
conferred  on  the  former  Court  necessarily  includes  the 
power  to  settle  the  title  to  real  estate,  in  order  that  it  may 
be  able  to  effect  the  partition.  7  Ind.  R.  74. — 8  uL  147. 
But  this  decision  does  not,  in  our  opinion,  apply  to  the 
case  at  bar;  because  the  statute  under  which  it  proceeds, 
though  it  authorizes  each  Court  to  grant  injunctions,  does 
not  confer  upon  them  concurrent  jurisdiction.  2  R.  S.  p. 
59,  §  136.  This  statute,  it  seems  to  us,  confers  no  power 
on  the  Common  Pleas  to  try  any  issue  the  trial  of  which 
in  that  Court  is  inhibited  by  the  act  creating  it.  Id.  p.  18, 
§  11.  Here,  by  an  averment  in  the  complaint,  which  is 
directly  traversed  by  the  answer,  the  title  to  real  estate  is 
directly  in  issue,  and,  in  sequence,  the  Common  Pleas  had 
no  jurisdiction. 

Other  points  are  made  in  the  argument;  but  the  Court, 
having  no  power  to  try  the  case,  they  do  not  properly  arise 
in  the  record. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c 

J.  Law  and  H.  Plumer,  for  the  appellants. 

C.  Baker,  for  the  appellee. 


Draper  and  Others  v.  Vanhorn  and  Others. 

In  a  suit  upon  an  attachment-bond,  the  plaintiff,  to  prove  that  the  attachment 
was  wrongfully  obtained,  offered  in  evidence  the  record  of  the  salt  in  which 
it  had  been  obtained,  and  in  which  judgment  had  been  rendered  against  the 
party  obtaining  it;  but  the  Court  rejected  the  record  because  it  had  not  bee 
died  with  the  complaint.    Hdd,  that  this  was  error. 
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In  a  suit  upon  an  attachment-bond,  a  contract  incidentally  involved  as  an  ex-    May  Term, 
trinsic  feet  proper  to  be  proved  in  the  trial  of  an  issue,  may  be  proved  by        1859. 
parol,  if  shown  to  be  destroyed.  

The  rejection  of  a  witness  merely  because  he  is  a  co-plaintiff,  is  error.  Dbapbr 

Under  the  code,  the  Court  may  render  judgment  for  one  of  several  joint  plain-     Vanhobn. 
tiffs,  and  against  the  others;  or  a  larger  sum  for  one,  and  a  less  one  for 
the  others;  and  so  of  defendants.    The  Court  possesses  chancery  powers 
in  adapting  its  judgments  to  the  rights  of  the  parties. 

One  of  several  co-plaintifrs  is  a  proper  witness  to  prove  special  damages  to 
separate  property  of  another  co-plaintiff— the  increase  of  the  judgment  that 
might  be  rendered  on  account  of  such  damages,  being  necessarily  in  favor  of 
the  latter,  alone. 

APPEAL  from  the  Grant  Circuit  Court.  Wvhaday, 

June  1. 

Perkins,  J. — Suit  upon  an  attachment-bond,  reading 
thus: 

"  We,  Joseph  G.  Vanhorn,  James  Rhine,  and  William  H> 
Campbell,  acknowledge  ourselves  to  owe  and  be  indebted 
to  John  Draper  and  William  Matson  in  the  sum  of  460  dol- 
lars, for  the  payment  of  which,  we  bind  ourselves,  our 
heirs,  &c.     Sealed  with  our  seals,  &c. 

"The  condition  of  this  bond  is  this,  that  whereas  the 
above  bound  Joseph  G.  Vanhorn  has  this  day  obtained  a 
writ  of  attachment  against  the  goods  and  chattels  of  said 
John  Draper  and  William  Matson;  now  %if  the  said  Van- 
horn  shall  well  and  truly  prosecute  his  suit  to  effect,  and 
pay  all  damages  which  may  be  sustained  by  the  defend- 
ants, if  the  proceedings  of  the  plaintiff  are  wrongful  and 
oppressive,  then,"  &c.     [Signed]. 

The  writ  of  attachment  mentioned  in  the  bond,  was 
laid  upon  one  hundred  and  thirty-two  bushels  of  mustard 
seed,  the  separate  property  of  said  John  Draper,  one  of  the 
attachment-defendants. 

It  is  averred  for  breach  of  the  bond,  that  the  attachment 
was  wrongful  and  oppressive,  in  this,  that  the  defendants 
did  not  owe  the  attachment-plaintiff  anything;  that  the 
plaintiff  failed  in  the  attachment  suit,  for  that  reason,  and 
had  judgment  against  him  for  costs;  and  it  is  further  aver- 
red that  Draper  sustained  a  large  amount  of  damages  spe- 
cial to  himself,  by  reason  of  being  disabled  to  fulfill  a  con- 
tract he  had  previously  made  for  the  sale  and  delivery  of 
the  mustard  seed,  the  fall  of  price,  &c 
Vol.  XII.— 23 
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May  Term,        Answer,  the  general  denial. 

1859.  Trial  by  the  Court,  judgment  for  the  defendants. 

Drapm  The  plaintiffs  asked  leave  to  make  certain  amendments 

Vanhout.  before  and  upon  the  trial,  which  the  Court  refused,  and  er- 
roneously. Ind.  Dig.  Ill,  279,  677. — Billingsley  v.  Dean, 
11  Ind.  R.  331. 

The  attachment  was  obtained  to  secure  property,  as  an 
incidental  proceeding  to  a  pending  suit,  and  not  as  the 
commencement  of  the  suit  for  the  recovery  of  the  debt. 
See  Abbott  v.  Zeigler,  9  Ind.  R.  511. 

In  this  suit  upon  the  attachment-bond,  the  plaintiff  as 
tending  to  prove  the  breach  assigned,  that  the  attachment 
was  wrongfully  obtained,  offered  in  evidence  the  record  of 
the  suit  in  which  it  had  been  obtained,  and  in  which  judg- 
ment had  been  rendered  against  the  party  obtaining  it,  but 
the  Court  refused  to  permit  the  record  to  go  in  evidence, 
because  it  had  not  been  filed  with  the  complaint  This 
was  error.  This  suit  was  upon  a  bond.  That  was  its 
foundation,  and  that  was  filed.  But  a  party  is  not  re- 
quired to  file  the  evidence  by  which  he  expects  to  prove 
the  allegations  in  his  pleadings. 

After  the  mustard  seed  above  mentioned  had  been  at- 
tached, and  Draper,  in  consequence,  had  been  prevented 
from  delivering  it,  in  fulfillment  of  his  written  agreement 
with  one  Manspollon,  he  had  compromised  the  matter  with 
him,  and  the  contract,  which  was  in  the  custody  of  a  third 
person,  had  been  destroyed  by  him,  in  pursuance  of  the 
agreement  of  compromise. 

On  the  trial  of  this  cause,  Draper,  as  tending  to  prove 
the  damages  he  had  sustained  by  the  attachment,  proposed 
to  prove  this  contract,  and  the  loss  he  had  sustained  by  its 
non-fulfillment  He  offered  parol  evidence  of  the  contract, 
having  shown  its  destruction,  under  the  circumstances 
above  described.  The  Court  refused  to  permit  the  proot 
This  was  error. 

This  suit  was  not  upon  that  contract  It  had  been  de- 
stroyed in  the  legitimate  course  of  business  between  the 
parties  to  it  It  was  involved  in  this  suit  only  incidentally, 
and  was  important  only  as  one  of  the  extrinsic  facts  pro- 
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per  to  be  proved  in  the  trial  of  an  issue  in  it.    Under. such   M*y  Teem, 
circumstances,  the  contract  not  being  in  existence,  its       1859. 
terms  might  be  proved  by  paroL     See  Noble  v.  Epperly,  6       Batm 
Ind.  R.  468.  Kuhh. 

On  the  trial,  Draper  offered  his  co-plaintiff  as  a  witness 
touching  the  detention  of  the  mustard  seed,  and  the  con- 
sequent damages.  The  Court  refused  to  hear  him  testify, 
because  he  was  a  co-plaintiff.     This  was  error. 

Under  our  present  code,  the  Court  may  render  judgment 
for  one  of  several  joint  plaintiffs  and  against  the  others; 
or  a  larger  sum  for  one,  and  a  less  one  for  the  others;  and 
so  of  defendants.  The  Court  possesses  chancery  powers 
in  adapting  its  judgments  to  the  rights  of  the  parties.  2 
R.  S.  p.  121,  §  386.— Douglass  v.  Hbwland,  11  Ind.  R. 
554. 

In  regard  to  the  item  of  special  damage  in  this  case, 
Draper  alone  had  an  interest,  as  the  property  attached  was 
his  separate  property.  Hence,  as  to  that,  his  co-plaintiff 
was  a  competent  witness— the  increase  in  the  judgment 
that  might  be  recovered  on  account  of  such  damage,  ne- 
cessarily being  rendered  in  favor  of  Draper  alone.  2  R. 
S.  p.  97,  §  302.     See  Douglass  v.  HowUmd,  supra. 

Per  Curiam. —  The  judgment  is  reversed  with  costs. 
Cause  remanded  with  instructions  to  proceed  in  a  new 
trial  in  accordance  with  this  opinion. 

X  BrowrUee  and  IL  S.  Kelly,  for  the  appellants. 

H.  D.  Thompson  and  L  Van  Devanter,  for  the  appellees. 


Where  the  demand  proved  by  the  plaintiff  is  reduced  below  50  dollars  by  any 
defense  other  than  payment,  the  defendant  if  liable  to  judgment  for  coats. 

APPEAL  from  the  Fayette  Court  of  Common  Pleas.     Wednesday, 
Davison,  J. — Kuhn  brought  this  action  against  Bates, 
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May  Teim,    upon  an  account  for  work  and  labor,  in  cutting  cord-wood. 
1859*       Amount  demanded,  373  dollars,  50  cents. 
Baths  Defendant's  answer  contains  four  paragraphs — 

Kuhn.  1.   A  general  traverse, 

2.  Setting  up  a  special  contract,  under  which  the  work 
and  labor  charged  in  the  complaint  is  alleged  to  have  been 
done,  which  contract,  it  is  averred,  the  plaintiff  failed  to 
perform,  and  for  the  breach  thereof,  damages  are  claimed, 
&c 

3.  Set-off, 

4.  Payment. 

Issues  were  properly  made  and  submitted  to  a  jury. 
Verdict  in  favor  of  the  plaintiff  for  37  dollars,  75  cents, 
upon  which  the  Court,  having  refused  a  new  trial,  ren- 
dered judgment,  &c. 

The  evidence  is  upon  the  record*  The  plaintiff  proved 
that  he  cut  and  corded  three  hundred  and  ninety-eight 
cords  of  wood  for  the  defendant,  the  cutting  and  cording 
of  which  was  worth  75  cents  per  cord;  also  seventy-five 
cords,  worth  one  dollar  per  cord — the  whole  worth  373  dol- 
lars, 50  cents.  Here  the  plaintiff  rested.  The  defendant 
introduced  evidence  tending  to  prove  that  the  cords  put  up 
by  the  plaintiff  were  not  full  cords.  Upon  this  point,  how- 
ever, the  evidence  was  conflicting.  It  was  proved  that 
defendant  paid  the  plaintiff,  on  account  of  such  cutting 
and  cording,  323  dollars,  25  cents;  and  that  he,  defendant, 
received  the  wood,  as  cut  and  corded  by  the  plaintiff. 
There  is  no  evidence  amounting  to  proof  of  the  special 
contract  set  up  in  the  second  paragraph. 

At  the  proper  time,  the  defendant  moved  the  Court  to 
adjudge  costs  against  the  plaintiff,  on  the  ground  that  his 
judgment  was  reduced  below  50  dollars,  by  payments. 
The  motion  was  overruled,  and  the  defendant  excepted. 

The  code  provides  that,  "  In  actions  for  money  demands 
on  contract,  commenced  in  the  Circuit  Court,  or  Court  of 
Common  Pleas,  if  the  plaintiff  recover  less  than  50  dollars, 
exclusive  of  costs,  he  shall  pay  costs,  unless  the  judgment 
has  been  reduced  below  50  dollars  by  set-off  or  counter- 
claim pleaded  and  proved  by  the  defendant,  in  which  case 
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the  party  recovering  judgment  shall  recover  costs.  When 
the  judgment  is  reduced  below  50  dollars,  by  proof  of  pay- 
ments, the  defendant  shall  recover  costs."  2  R.  8.  p.  136, 
§397. 

As  we  have  seen,  the  demand  proved  was  373  dollars, 
50  cents,  of  which  there  was  paid  323  dollars,  25  cents, 
leaving  a  balance  in  favor  of  the  plaintiff  of  50  dollars,  25 
cents — an  amount  within  the  jurisdiction  of  the  Common 
Pleas.  It  is,  therefore,  evident  that  the  plaintiffs  judgment 
was  not  reduced  below  50  dollars,  by  payments;  and,  it 
seems  to  us,  that  under  a  proper  construction  of  the  stat- 
ute, the  conclusion  must  be,  that  where  the  demand  proved 
by  the  plaintiff  is  reduced  below  that  sum  by  any  legiti- 
mate defense  other  than  that  of  payment,  the  defendant  is 
liable  to  a  judgment  for  costs. 

Per  Curiam. — The  judgment  is  affirmed  with  5  per  cent, 
damages  and  costs. 

B.  F.  Claypool  and  E.  Vance,  for  the  appellant. 


May  Term, 

1859. 

BuBOBSB 
V. 

Matlock. 


Burgess  v.  Matlock. 


APPEAL  from  the  Hendricks  Circuit  Court. 

Per  Curiam* — Suit  to  foreclose  a  mortgage. 

The  defendant  answered  in  two  paragraphs.  Demur- 
rer to  one  paragraph  sustained,  and  rule  to  answer  over. 
Issue  upon  the  other  paragraph.  The  defendant  refused 
to  answer  over  on  the  demurrer.  The  Court  heard  the 
cause,  and  rendered  final  judgment  for  the  plaintiff 

Two  objections  are  taken — 

1.  That  the  judgment  is  for  too  much.  According  to 
our  calculation,  it  is  not. 

2.  That  a  jury  was  not  called  to  try  the  cause.  There 
was  an  issue  upon  one  paragraph  of  the  answer,  which 
went  to  the  whole  complaint.  But  the  defendant  was 
present  at  the  trial  by  the  Court — made  no  objection — 


Wednesday, 
June  1. 
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Mabsh 

T. 

Shbrhaw 


May  Tern,   moved  for  a  new  trial,  and  did  not  assign  the  trial  by  the 
1859*       Court,  instead  of  a  jury,  as  a  cause — took  no  exception  to 
the  mode  of  trial. 

It  is  too  late  to  raise  the  objection  here. 
The  judgment  is  affirmed  with  8  per  cent,  damages  and 
costs. 

H.  C.  Newcomb,  X  &  Tarkington,  and  &  M.  Campbell, 
for  the  appellant. 

C.  C.  Nave  and  J.  WUherow,  for  the  appellee. 


Marsh  and  Another  v.  Sherman. 


Thursday, 
June  2. 


APPEAL  from  the  Marshall  Circuit  Court. 

Per  Curiam. — Complaint  by  the  appellee  against  the 
appellants,  to  set  aside  a  sheriff's  sale  and  conveyance  of 
real  estate.  Trial  by  the  Court;  finding  and  judgment  for 
plaintiff  below. 

The  facts,  so  far  as  is  necessary  to  state  them  in  order 
to  an  understanding  of  the  point  on  which  the  case  turns, 
are  as  follows:  In  January,  1854,  Marsh  and  Stephenson 
took  a  judgment  by  confession  against  Pomeroy  and  Bro- 
ther, in  the  Marshall  Court  of  Common  Pleas,  for  the  sum 
of  1,072  dollars,  4  cents,  on  which  Levi  C.  Barbour  became 
replevin  bail.  After  Barbour  became  replevin  bail,  he  sold 
and  conveyed  to  the  plaintiff  the  property  in  controversy, 
and  it  was  afterwards  levied  upon  and  sold  to  satisfy  an 
execution  issued  upon  the  judgment,  and  purchased  by 
Marsh,  one  of  the  judgment  plaintiffs. 

Several  objections  are  urged  against  the  validity  of  the 
confessed  judgment  and  sale  under  it;  but  we  shall  only 
notice  one,  as  that  is  decisive,  being  the  want  of  jurisdic- 
tion in  the  Common  Pleas  to  render  judgment  in  such 
case. 

The  Circuit  Courts  have  exclusive,  original  jurisdiction 
in  all  cases  of  "one  thousand  dollars  or  upwards;"  and  in 
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the  case  of  Shaw  v.  Gallagher,  8  Ind.  R.  252,  it  was  held   May  Term, 
that  such  exclusive  jurisdiction  in  the  Circuit  Courts  ex-       1859. 
tended  to  confessed  judgments  as  well  as  others.  Ware 

The  Court  of  Common  Pleas  not  having  jurisdiction  of  Adaks. 
the  subject-matter  in  point  of  amount,  the  judgment  was 
a  nullity,  and  no  title  was  acquired  by  the  purchaser  upon 
the  sale  under  it.  The  execution  was  void  on  its  face, 
showing  that  it  was  issued  upon  a  judgment  rendered  by 
a  Court  having  no  jurisdiction  to  render  such  judgment, 
and  was  notice  to  all  the  world,  and  especially  to  the  exe- 
cution-plaintiffs, of  its  invalidity.  Vide  Armstrong  v.  Jack* 
son,  1  Blackf.  210. 

It  follows  that  the  judgment  of  the  Court  below  is  right, 
and  must  be  affirmed. 

The  judgment  is  affirmed  with  costs. 

C.  H.  Reeve,  for  the  appellants. 

A.  G.  Deavitt,  for  the  appellee. 


A  referee,  acting  under  a  reference  to  him  of  the  matters  in  issue  in  a  pend- 
ing suit,  has  no  right  to  report  the  evidence  given  before  him,  though  he 
may  report  the  facts  proved  by  it,  if  authorized  to  do  so  by  the  parties. 

The  authorities  upon  this  point  are  based  upon  the  assumption  that,  under  the 
statute  there  is  but  one  way  of  bringing  the  facts  before  the  Court,  viz.,  by 
requiring  the  referee  to  report  the  facts  found  and  the  conclusions  of  law, 
separately;  and  then,  upon  exception,  the  Court  will  review  the  decision  of 
the  referee  as  it  would  its  own  proceedings  on  a  motion  for  a  new  trial. 

APPEAL  from  the  Johnson  Circuit  Court.  Tkvnday, 

Davison,  J. — Adams  brought  this  action  against  Ware  vne 
upon  a  written  agreement  entered  into  by  the  parties,  and 
dated  August  4, 1854  By  the  agreement  it  is  witnessed, 
that  Adams  had  sold  to  Ware  the  undivided  half  of  a 
steam  saw-mill,  then  situate  five  miles  from  Columbus, 
Indiana,  together  with  the  undivided  half  of  two  log- 
wagons,  three  yoke  of  oxen,  chains,  and  other  property, 
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May  Term,  known  as  the  mill  property.  Further,  Adams  agreed  to 
I™®-  move  the  mill  to  Ware's  land,  and  put  it  up  so  as  to  have 
Wah«  it  in  operation  by  the  1st  of  November  next  ensuing,  until 
Adams,  which  time  he  was  to  have  possession  of  the  mill  and  mill 
property.  And  Ware,  in  consideration  of  the  aforesaid 
sale,  agreed  to  pay  Adams,  on  or  before  the  1st  of  Septem- 
ber next  after  the  date  of  the  agreement,  200  dollars,  and 
by  the  5th  of  December,  1854,  the  further  sum  of  700  dol- 
lars. Ware  also  agreed  to  allow  the  mill  to  be  put  up  on 
his  land  in  Johnson  county,  and  give  four  acres  adjoining 
the  mill  for  its  use,  as  long  as  it  should  be  owned  by  the 
parties.  It  was  agreed  that  said  parties  should  constitute 
a  partnership,  in  which  each  partner  was  to  bear  half  the 
expense,  and  share  half  the  profits,  the  partnership  to  com* 
mence  as  soon  as  the  mill  was  moved  and  put  into  run- 
ning order,  each  party  to  bear  one-half  the  expense  of 
building  houses  for  the  use  of  workmen  at  the  mill. 

The  complaint  avers  that  plaintiff  performed  all  the 
stipulations  in  said  agreement  on  his  part  to  be  performed. 
But  it  is  alleged  that  the  defendant  failed  to  pay  the  900 
dollars  as  therein  stipulated,  or  any  part  thereof,  and  fur- 
ther, that  he  failed  and  refused  to  bear  one-half  of  the  ex- 
pense of  building  a  house  for  the  use  of  the  workmen  at 
the  mill — a  house  for  such  purpose  having  been  built  at  a 
cost  to  the  plaintiff  of  300  dollars,  over  and  above  the 
amount  advanced  by  the  defendant  for  said  building,  &c 
The  complaint  contains  five  other  paragraphs;  but  a  state- 
ment of  them  not  being  important  in  the  investigation  of 
the  case,  they  will  not  be  further  noticed. 

Issues  were  made,  and  the  cause,  by  agreement,  &c, 
was  referred  to  Quilderoy  Hicks,  a  master  commissioner, 
for  adjustment  and  ascertainment  of  the  evidence. 

At  the  March  term,  1857,  of  said  Court,  the  commis- 
sioner filed  his  report,  with  a  statement  of  the  evidence 
given  before  him.  Under  the  issues,  and  upon  the  evi- 
dence, the  commissioner  found  specially  as  follows: 

"  The  plaintiff  is  entitled  to  the  contract  price  for  the 
half  of  the  mill  erected  on  defendant's  land,  and  half  of 
two  log-wagons,  three  yoke  of  oxen,  and  other  property 
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known  as  the  mill   [property]   in  said  agreement  men-  M*y  Term, 

tioned $900  00  1859« 

Also,  to  the  value  of  one  yoke  of  oxen 30  00  Wakb 

Interest 50  00  Adams. 

Making  in  the  whole $980  00 

That  defendant  has  paid  on  said  agree- 
ment   8400  00 

And  is  entitled  to  a  set-off  in  the  sum 

of 140  50 

$540  50 


$439  50 

Which  sum  of  439  dollars,  50  cents,  is  found  in  favor  of 
the  plaintiff  and  against  the  defendant.     [Signed] 

G.  fficks,  Master,  &c." 

This  report  having  been  filed,  the  defendant  excepted 
to  the  finding  of  the  master — 1.  Because  the  same  is  con- 
trary to  law;  2.  Because  it  is  contrary  to  the  evidence. 

Under  these  general  causes,  there  are  various  specifica- 
tions which  point  out  definitely  the  ground  upon  which 
they  allege  the  evidence  to  be  insufficient  to  sustain  the 
finding;  but  the  Court  overruled  the  exceptions,  and  gave 
judgment  in  favor  of  the  plaintiff  for  the  amount  found 
by  the  master. 

It  may  be  noted  that,  in  this  instance,  the  master  occu- 
pies the  identical  position  of  a  referee  under  the  practice 
act.  2  R.  S.  pp.  116, 117,  §§  349,  350,  351.  And  as  we 
understand  the  duties  of  such  referee,  acting  under  a  ref- 
erence to  him  of  the  matters  in  issue  in  a  pending  suit, 
he  has  no  right  to  report  the  evidence  given  before  him, 
though  he  may  report  the  facts  proved,  if  authorized  to 
do  so  by  the  parties.  The  Indiana  Central  Railway  Co.  v. 
Bradley,  7  Ind.  R.  49. — The  Trustees,  Sfc.  v.  Huston,  at  the 
the  present  term  (1).  These  decisions  proceed  upon  the 
principle  that,  under  the  statutory  provisions  to  which  we 
have  referred,  there  is  but  one  way  of  bringing  the  facts 
before  the  Court,  viz.,  by  one  or  both  of  the  parties  requir- 
ing the  referee  to  report  the  facts  found  and  the  conclu- 


362 


CASES  IN  THE  SUPREME  COURT 


JOHHBOK 
T. 

Cox. 


May  Term,  sions  of  law  separately.  Then,  upon  exceptions  taken, 
18o9.  the  Court  will  review  the  decision  of  the  referee,  in  like 
manner  and  under  the  same  regulations,  as  it  would  its 
own  proceedings  on  a  motion  for  a  new  trial.  Section 
350,  supra. 

The  result  is,  that  the  evidence  reported  by  the  master, 
in  the  case  at  bar,  is  not  properly  before  us,  and,  conse- 
quently, not  examinable  in  this  Court.  We  have,  how- 
ever, looked  into  the  evidence  carefully,  and  are  of  opinion 
that  it  sustains  the  finding  of  the  master. 

Per  Curiam. — The  judgment  is  affirmed  with  5  per  cent, 
damages  and  costs. 

F.  M.  Finch,  for  the  appellant. 

&  P.  Oyler,  O.  M.  Overstreet,  and  A.  B.  Hunter,  for  the 
appellee. 


(1)  Ante,27Q. 


Johnson,  Executor,  v.  Cox. 


Thursday, 
June  2. 


APPEAL  from  the  Warren  Court  of  Common  Pleas. 

Perkins,  J. — Cox  filed  a  claim  against  the  estate  of 
Thomas  Johnson,  deceased.  It  was  not  admitted,  and  was 
placed  upon  the  issue  docket  James  Johnson,  the  executor 
of  the  last  will  of  Thomas,  appeared  as  defendant.  He 
filed  an  offset,  &c 

There  was  a  trial.  The  Court  granted  a  new  trial  upon 
an  affidavit  of  surprise  at  the  testimony  of  a  witness, 
newly  discovered  evidence,  &c. 

The  new  trial  was  had.  Cox  obtained  a  verdict  and 
judgment. 

Johnson  appeals.  The  evidence  is  upon  the  record. 
We  cannot  say  it  does  not  sustain  the  verdict  and  judg- 
ment. 

It  is  urged  that  the  Court  erred  in  granting  the  new 


OF  THE  STATE  OF  INDIANA.  363 

trial.     The  Supreme  Court  will  not  reverse  a  judgment  May  Tenn, 
because  a  new  trial  was  granted,  except  in  a  very  plain       lo*>9« 
case  of  error.    Ind.  Dig.  p.  418.  Thb  Evaxs- 

The  Court  refused  to  permit  the  defendant  to  testify  as  Railro'd  Co. 
a  witness  on  his  own  motion.     This  was  not  error.  PoIbt. 

The  Court  suppressed  three  answers  of  Deborah  John* 
son,  the  widow  of  Thomas,  deceased.  See  Jack  v.  Russey, 
8  Ind.  R.  180.  Besides,  it  does  not  appear  that  the  sup- 
pressed answers  could  have  materially  influenced  the  ver- 
dict 

The  Court  refused  to  permit  one  Stnfflebeam  to  be  im- 
peached by  contradiction.  It  does  not  appear  that  a  foun- 
dation for  such  impeachment  was  laid.  We  see  no  error 
that  should  reverse  the  judgment. 

The  judgment  is  affirmed  with  5  per  cent,  damages  and 
costs. 

R.  A.  Chandler ',  for  the  appellant. 

B.  F*  Gregory  and  J.  Harper,  for  the  appellee. 


The  Evansvillb,  Indianapolis  and  Cleveland  Straight 
Line  Railroad  Company  v.  Posey. 

APPEAL  from  the  Pike  Circuit  Court.  faZf*1 

Per  Curiam. — Suit  by  the  company  on  an  absolute  and 
unconditional  subscription,  by  the  defendant,  to  the  capi- 
tal stock  of  the  company. 

Judgment  for  the  defendant. 

The  defense  set  up  was,  in  substance,  that  the  subscrip- 
tion was  obtained  by  the  fraud  of  the  company,  through 
her  agents,  in  representing  and  promising  the  defendant 
that  the  road  would  be  located  through,  or,  at  most,  within 
a  half  a  mile  of  the  town  of  Petersburgh,  whereas  it  has 
been  located  and  constructed  two  miles  from  said  town. 

That  such  defense  cannot  prevail,  has  heretofore  been 
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May  Term,   decided  by  this  Court     The  New  Albany  and  Salem  Rail- 


1859, 


Rot 

T. 

Hatilaxd. 


road  Co.  v.  Fields,  10  Ind.  R.  187, 
The  judgment  is  reversed  with  costs. 

for  a  new  trial. 

O.  H  Smith,  for  the  appellants. 
L.  Q.  De  Bruler,  for  the  appellee. 


Cause  remanded 


Rot  and  Another  v.  Haviland. 

Suit  for  the  rescission  of  a  contract  for  the  conveyance  of  land,  on  account  of 
frand  in  obtaining  the  contract.  The  complaint  alleged  that  one  of  the  de- 
fendants was  the  plaintiff's  agent  for  the  care  of  the  land  and  to  procure  a 
purchaser;  that,  in  his  correspondence  as  such  agent,  he  fraudulently  misre- 
presented the  value  of  the  land,  and  induced  the  plaintiff  to  sell  it  to  the 
other  defendant,  who  had  notice  of  the  fraud,  for  one-half  its  value — the  de- 
fendants having  a  contract  between  themselves  for  the  conveyance  of  one- 
half  of  the  land  to  the  agent,  he  furnishing  half  the  purchase-money. 

Held,  1.  That  the  correspondence  was  admissible  in  evidence  to  prove  the 
agency,  and,  perhaps,  the  fraud. 

2.  That  the  agent  was  a  proper  party  to  the  suit. 

3.  That  the  agent,  being  a  proper  party,  could  not  testify  as  a  witness  in  rela- 
tion to  matter  going  to  defeat  the  action  against  both  defendants,  though  he 
might  testify  as  to  matters  affecting  the  recovery,  or  the  amount  of  it, 
against  his  co-defendant  alone. 

A  party  from  whom  a  contract  has  been  obtained  by  fraud,  may  have  his  ac- 
tion for  its  cancellation,  though  it  be  not  signed  by  the  defendant. 

In  a  suit  for  the  rescission  of  a  contract  for  the  conveyance  of  land,  on  ac- 
count of  fraud  in  obtaining  the  contract,  the  defendants  answered  that  they 
had  made  valuable  improvements,  but  did  not  describe  them  nor  state  their 
value.  Held,  that  the  matter  was  not  well  pleaded;  and  that  if  it  had  been, 
it  is  not  clear  that  the  defrauding  party  could  avail  himself  of  the  defense 
to  prevent  a  rescission. 


Thursday, 
June  2. 


APPEAL  from  the  Lagrange  Circuit  Court 

Perkins,  J. — Haviland  sued  Charles  Roy  and  John  A* 
Butler,  for  the  rescission  of  a  contract  for  the  conveyance 
of  land,  on  account  of  fraud  in  obtaining  the  contract. 

The  complaint  reads  as  follows : 

"Almond  Haviland  complains  of  John  A*  Butler  and 
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Charles  Roy,  and  says  that  he  was,  on,  &c.,  at,  &c.,  the  Mfty  Ten*, 
owner  in  fee  simple  of  a  certain  tract  of  land,  containing       1859. 
one  hundred  and  sixty  acres,  in  the  county  of  Lagrange,        *ot 
Indiana,  and  particularly  described  as  follows,  to- wit:   The   Hayilakd. 
north-east  quarter  of  section  thirty-six,  in  township  thirty- 
seven,  north  of  range  nine  east;  that  he  had,  for  the  last 
five  years,  resided  at  Geneva,  in  the  state  of  New  York, 
and  had  not  seen  said  land,  nor  known  of  any  change  in 
its  value,  during  that  period;  that  for  the  last  four  years, 
said  Charles  Roy  (who  resided  in  Indiana,  near  the  land) 
had  acted  as  the  agent  of  the  plaintiff  in  the  care  of  the 
land,  preventing  waste  upon  it,  and  in  endeavoring  to  find 
a  purchaser  of  it, 

"The  plaintiff  further  says  that  by  the  representations 
and  agency  of  said  Roy,  he  was,  on  the  6th  of  March, 
1854,  induced  to  execute  a  written  contract  for  the  sale  of 
the  land  to  said  John  A.  Butler,  for  the  sum  of  1,000  dol- 
lars, payable,  200  dollars  on  the  execution  of  the  contract, 
and  the  remaining  800  dollars  in  four  equal  annual  pay- 
ments of  200  dollars  each,  with  interest  at  7  per  cent,  a 
copy  of  which  contract  is  filed  with  and  made  a  part  of 
the  complaint. 

"  The  plaintiff  further  says  that  said  Roy,  as  the  agent 
of  the  plaintiff,  on  the  delivery  of  said  contract  to  Butler, 
in  said  county  of  Lagrange,  received  the  first  payment  of 
200  dollars,  and  sent  the  money  to  the  plaintiff  at  Geneva, 
in  the  state  of  New  York. 

"The  plaintiff  further  says  that  at  the  time  of  the  exe- 
cution of  said  contract,  the  land  was  worth  2,000  dollars, 
as  said  Roy  and  Butler  well  knew,  but  of  which  fact  the 
plaintiff  was  not  advised,  as  said  Roy  and  Butler  well 
knew. 

"The  plaintiff  further  says  that  the  contract  was  ob- 
tained by  said  Butler  by  the  fraud  of  said  Roy  and  But- 
ler; that  said  Roy,  in  all  his  correspondence  with  the 
plaintiff  touching  said  land  and  the  contract  for  its  sale, 
concealed  the  fact  that  it  had  shortly  before  risen  to  double 
the  value  it  possessed  when  the  plaintiff  last  saw  it,  and 
took  measures  to  prevent  other  persons  from  giving  to  the 
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May  Term,   plaintiff  information  of  the  fact,  and  to  induce  them  to 
1859.      falsely  represent  to  him  the  contrary. 
Rot  "  The  plaintiff  further  says  that  before,  and  at  the  time 

Havilaxd.  said  contract  was  executed,  it  was,  without  the  knowledge 
of  said  plaintiff,  agreed  between  the  said  Butler  and  said 
Roy  that  said  land  should  be  divided  between  them — 
each  taking  one-half,  and  paying  one-half  of  the  purchase* 
money;  and  that,  in  pursuance  of  said  agreement,  said 
Butler,  on  the  same  day  that  the  contract  between  him 
and  the  plaintiff  was  delivered,  and  before  the  200  dollars 
was  paid,  executed  to  said  Roy  a  written  contract  to  con- 
vey to  him  the  south  half  of  said  land  purchased,  for  500 
dollars,  to  be  executed  when  he  should  receive  his  deed 
from  the  plaintiff,  and  on  the  500  dollars  being  paid  as  the 
payments  came  due  to  the  plaintiff  on  the  purchase  from 
him. 

"The  plaintiff  further  says  that  100  dollars  of  the  200 
dollars  paid  as  the  first  payment  to  the  plaintiff,  was  paid 
by  Roy,  under  his  agreement  with  Butler  to  pay  for  and 
have  half  of  said  land. 

"  The  plaintiff  charges  that  said  Butler  had  notice  of  all 
the  above  facts;  that  he  knew  said  Roy  was  acting  as  the 
agent  of  the  plaintiff,  and  that  both  were  colluding  to  get 
the  land  from  the  plaintiff  for  half  its  value,  and  then  to 
be  divided  between  them. 

"  The  plaintiff  further  avers,  that  as  soon  as  he  received 
information  of  the  fraud,  he  tendered  back  to  said  Butler 
the  200  dollars  paid,  with  interest,  amounting  to  the  sum 
of  11  dollars,  and  the  written  contract,  and  demanded  a 
rescission  of  the  contract,  and  that  he  brings  said  money 
and  contract  into  Court. 

"  The  plaintiff  prays  that  said  contract  may  be  rescind- 
ed, and  for  all  proper  relief,"  &c. 

The  defendants  answered. 

They  admit  the  residence  of  the  parties,  the  contracts 
for  the  sale  of  the  land,  the  payment  of  200  dollars,  and 
the  agency  of  Roy  as  to  the  care  of  the  land,  as  charged 
in  the  complaint.  They  allege  ignorance  as  to  HavilancFs 
knowledge  of  its  value. 
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They  deny  that  Roy  was  the  agent  to  find  a  purchaser  M»7  Term, 
of  the  land;  deny  all  false  representations  and  suppression       18o"« 
of  facts;  deny  that  the  land  was  worth  2,000  dollars;  deny        KoT 
that  the  agreement  that  Roy  should  have  half  the  land   Hatjlakd. 
was  made  before  or  at  the  time  of  Butler's  purchase  from 
Haviland;  but  admit  that  he  purchased  half  of  it  after- 
wards; and  they  allege  that  they  have  made  valuable  im- 
provements on  the  land. 

The  cause  was  tried  by  a  jury,  who  found  for  the  plain- 
tiff; and  there  was  judgment  on  the  verdict.  The  Court 
adjudged  that  the  contract  be  rescinded  and  delivered  up, 
and  the  money  paid  into  Court  be  delivered  to  the  de- 
fendants. 

On  the  trial,  the  Court  permitted  all  the  correspondence 
touching  the  subject-matter,  between  Roy  and  Haviland, 
to  be  given  in  evidence  by  Haviland.  This  was  right 
That  might  establish  one  link,  at  least,  perhaps  more,  in 
the  chain  of  evidence,  to-wit,  the  agency  of  Roy,  and  pos- 
sibly his  fraud  upon  Haviland  in  the  transaction.  Other 
evidence  might  prove  the  participation  of  Butler  in  the 
fraud. 

It  should  be  observed  that  no  particular  objection  to  the 
admission  of  the  correspondence  was  pointed  out  at  the 
time  it  was  given  in  evidence. 

It  is  objected  that  Roy  was  not  a  proper  party  to  the 
suit;  but  we  think  he  was  so.  He  was,  according  to  the 
case  made,  in  reality  a  joint  purchaser  of  the  land;  and  a 
judgment  rescinding  the. contract  of  sale  would  necessa- 
rily deprive  him  of  the  power  to  obtain  a  conveyance  of 
the  half  of  it  which  was  to  be  conveyed  to  him.  It  was 
peculiarly  a  case  in  which  the  rights  of  all  parties  should 
be  settled  in  the  same  suit ;  and  the  evidence  showed  that 
he  furnished  one-half  of  the  money  to  make  the  first  pay- 
ment, which,  in  the  final  judgment  was  awarded  to  be  re- 
turned to  him. 

Roy  was  offered  as  a  witness  for  his  co-defendant,  and 
was  rejected.  We  have  seen  that  he  was  a  proper  party 
to  the  record,  and,  hence,  might  be  subjected  to  a  joint 
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May  Term,  judgment  with  his  co-defendant,  at  least,  as  to  costs.    The 

1859.       matters  which  he  was  offered  to  testify  in  relation  to, 

Rot        went  to  defeat  the  whole  action  against  both  defendants. 

Hatilakd.  Under  such  circumstances,  we  cannot  say  he  was  errone- 
ously excluded.  Dearmond  v.  Dearmond,  10  Ind.  R.  191. 
See  Draper  v.  Vanhorn,  at  this  term  (1).  Had  he  been 
offered  to  testify  as  to  matters  affecting  the  recovery,  or 
the  amount  of  it,  against  his  co-defendant  alone,  it  would 
have  been  f&rror  to  reject  him. 

It  is  said  that  the  contract  sought  to  be  canceled  and 
delivered  up,  was  not  signed  by  the  defendant  below,  and 
that,  hence,  he  could  not  be  sued  for  its  surrender.  How- 
ever much  force  this  proposition  might  have,  were  this  a 
suit  to  enforce  this  contract  (and  as  to  that  we  decide  noth- 
ing), we  have  no  doubt  that  a  party  from  whom  a  contract, 
binding  upon  him,  has  been  obtained  by  fraud,  may  have 
his  action  to  procure  its  cancellation.  The  complaint  in 
this  case,  contained  facts  constituting  a  cause  of  action ; 
and  upon  the  evidence  we  do  not  feel  authorized  to  disturb 
the  finding  of  the  jury.  See  Beckett  v,  Bledsoe,  4  Ind.  R. 
256. 

One  other  point  is  made.  The  paragraph  in  the  answer 
which  denies  all  the  allegations  of  fraud  in  the  complaint, 
also  alleges  that  the  defendants  have  "made  valuable  im- 
provements on  and  near  the  land."  The  improvements 
are  in  no  manner  described,  nor  is  any  value  of  them 
stated.  It  is  said  this  allegation  set  up  new  matter  which 
was  not  replied  to,  and  is,  therefore,  admitted;  and  that 
such  improvements  preclude  a  rescission  of  the  contract. 
The  part  of  the  paragraph  in  denial  of  the  complaint  formed 
a  good  issue 

The  allegation  as  to  improvements  is  not  made  with 
sufficient  certainty  to  constitute  good  pleading  and  render 
the  paragraph  double.  And  as  no  amount  of  improve- 
ments was  alleged  or  proved,  the  question  as  to  them  can 
have  no  bearing  upon  the  case.  Besides,  it  is  not  clear 
that  the  defrauding  party  could  avail  himself  of  them  to 
prevent  a  rescission.     Newell  v.  Gatling,  9  Ind.  R.  572. 
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Per  Curiam. — The  judgment  is  affirmed  with  costs.  May  Term, 

R.  Parrett  and  /.  M.  Flaggy  for  the  appellants.  1859- 

O'BniAH 
(I)  Ante,  351.  Th.  Stat*. 


Hawk  v.  Crago. 


APPEAL  from  the  Howard  Court  of  Common  Pleas.    Tfw*hy> 

June  2. 

Per  Ouriam. — Hawk  commenced  a  suit  before  a  justice, 
upon  a  written  article  of  agreement  between  him  and 
Crago,  as  to  the  rent  of  certain  lands,  and  clearing  of  cer- 
tain other  lands,  &c  Crago  filed  an  offset  Hawk  re- 
covered judgment.  Crago  appealed  to  the  Common  Pleas 
Court,  and  there  had  a  verdict  and  judgment. 

But  one  point  is  made  in  the  brief  of  counsel  of  appel- 
lant, and  that  is  upon  the  instructions  given  to  the  jury. 

No  error  in  the  instructions  has  been  specially  pointed 
out  by  counsel,  nor  was  the  exception  any  more  satisfac- 
tory, as  it  was  general  as  to  all  the  instructions.  Oarrigus 
v.  Burnett^  9  Ind.  R.  528. 

The  judgment  is  affirmed  with  5  per  cent,  damages  and 
costs. 

H  Brouse  and  H.  P.  BidcUe,  for  the  appellant. 

N.  R.  Lindsay  and  T.  J.  Harrison,  for  the  appellee. 


O'Brian  v.  The  State. 


Where  a  statute  confers  a  new  power  upon  a  justice  of  the  peace,  he  must  fol- 
low the  statute  strictly. 

Where  an  offense  is  committed  within  the  yiew  of  a  justice  of  the  peace,  he 
can  do  no  more,  under  the  statute,  than  direct  the  arrest  of  the  offender,  and 
haye  him  kept  in  custody  for  one  hour,  unless  sooner  taken  from  custody 
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by  a  warrant  issued  on  complaint  ander  oath.  He  cannot  try  the  prisoner 
until  he  is  charged  by  snch  complaint;  and  if  he  try  and  convict  him,  the 
conviction  is  a  nullity,  and  is  no  defense  upon  a  trial  for  the  same  offense 
in  the  Common  Fleas. 

APPEAL  from  the  Tippecanoe  Court  of  Common  Pleas. 

Davison,  J. — The  information  in  this  case  charges  that 
O'Brian,  on,  &c,  at,  &c,  committed  an  assault  and  bat- 
tery upon  one  Luke  Reilly.  Plea,  not  guilty.  The  Court 
tried  the  cause,  and  found  for  the  state.  New  trial  re- 
fused, and  judgment 

The  evidence  shows  that  the  offense  charged  was  com- 
mitted in  the  presence  of  John  Allen,  a  justice  of  the  peace, 
during  the  progress  of  atrial  before  him;  that  immediately 
upon  the  commission  of  it,  the  justice  ordered  the  defend- 
ant to  be  arrested,  there  being  a  constable  in  the  room,  tell- 
ing him  that  he  was  guilty  of  an  assault  and  battery;  that 
the  defendant  pleaded  guilty  to  the  charge,  and  submitted 
the  case  to  the  justice,  saying  that  he  would  waive  all  pro- 
cess and  papers,  as  he  was  desirous  of  saving  costs.  The 
injured  party  was  present.  The  justice  found  the  defend- 
ant guilty,  assessed  his  fine  at  one  dollar,  and  rendered  a 
judgment  against  him  for  the  fine  and  costs.  Upon  the 
rendition  of  the  judgment,  the  same  was  fully  paid  by  the 
defendant. 

Was  the  defense  thus  proved,  a  bar  to  the  prosecution  in 
the  Common  Pleas?  This  is  the  only  question  in  the 
case. 

We  have  a  statute  which  says:  "Where  any  offense  is 
committed  in  view  of  any  justice,  he  may,  by  verbal  di- 
rection to  any  constable,  &c,  cause  such  constable  to  ar- 
rest such  offender,  and  keep  him  in  custody  for  the  space 
of  one  hour,  unless  such  offender  shall  sooner  be  taken 
from  such  custody  by  virtue  of  a  warrant  issued  on  com- 
plaint on  oath.  But  such  person  shall  not  be  confined  in 
jail,  nor  put  upon  any  trial,  until  arrested  by  virtue  of  such 
warrant.    2  B.  8.  p.  497,  §  4. 

It  is  a  settled  principle,  that  when  a  statute  confers  a 
new  power  on  a  justice  of  the  peace,  he  must  proceed  in 
the  mode  prescribed  by  the  statute.    Bargu  v.  The  State, 
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4  Ind.  R.  126.— Bigelow  v.  Stearns,  19  Johns.  39,     Apply   May  Term, 
this  rule  to  the  case  at  bar,  and  it  will  at  once  be  seen  that       1869. 
there  was,  in  this  instance,  no  valid  conviction  before  the     Bursoh 
justice.     All  he  can  do,  when  an  offense  is  committed  in      Blur. 
his  view,  is  to  direct  the  arrest  of  the  offender,  who  is  to 
be  kept  in  custody  for  the  space  of  an  hour,  unless  he  shall 
be  sooner  taken  from  such  custody  by  warrant  issued  on 
complaint  on  oath.     Indeed,  the  enactment  to  which  we 
have  referred,  in  terms  disallows  the  trial  of  an  offender, 
arrested  by  such  verbal  direction,  at  least  until  he  is  charged 
by  complaint  under  oath ;  and  until  such  complaint  is  made, 
the  person  of  the  offender  is  not,  for  trial,  within  the  juris- 
diction of  the  justice.    Bargis  v.  The  State,  supra,  is  di- 
rectly in  point,  and  decisive  of  the  question  under  discus- 
sion.    Our  opinion  is,  that  the  justice — there  being  no 
complaint  under  oath — had  no  jurisdiction;  that  the  con- 
viction before  him  was,  therefore,  a  nullity,  and  consti- 
tuted no  defense  to  the  prosecution  in  the  Common  Pleas. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

J.  0] Brian,  in  person. 

X  N.  Stiles,  for  the  state. 


Burson  v.  Blair  and  Others. 

APPEAL  from  the  Marshall  Court  of  Common  Pleas.  Thursday, 
Wohden,  J. — Complaint  by  the  appellant  against  the 
appellees,  alleging  the  following  facts,  in  substance,  viz.: 
That  Stephens  mortgaged  to  Blair  three  tracts  of  land  in 
Marshall  county;  that  afterwards,  Stephens,  with  the  con- 
sent of  Blair,  sold  two  of  them,  and  the  proceeds  were 
applied  on  the  debt  secured  by  the  mortgage,  and  Blair 
released  to  the  purchaser  the  lands  thus  sold,  from  the 
mortgage;  that  afterwards,  Blair  filed  his  bill  to  foreclose 
the  mortgage  in  the  Marshall  Court  of  Common  Pleas,  in 
which  action  Deavitt  appeared  as  the  attorney  of  Stephens, 
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and  the  facts  as  to  the  release  of  the  two  tracts  of  land, 
appearing  to  the  Court  by  the  admissions  of  Deavitt  as 
counsel,  a  decree  of  foreclosure  was  ordered  as  to  the  re- 
maining tract  not  thus  released,  for  the  balance  due  on  the 
mortgage,  and  a  memorandum  was  famished  the  clerk,  of 
the  remaining  tract  thus  ordered  by  the  Court  to  be  sold, 
but,  by  some  mistake  of  the  clerk,  the  decree  was  entered 
for  the  sale  of  all  the  land  mentioned  in  the  mortgage: 
that  an  execution  issued  on  the  judgment  of  foreclosure, 
on  which  Deavitt  became  replevin  bail,  whereupon  the  exe- 
cution was  returned;  that  upon  the  expiration  of  the  stay 
thus  taken,  another  execution  issued,  and  on  the  day  when 
the  property  was  offered  for  sale,  Blair,  for  the  first  time, 
discovered  that  the  decree  had  been  erroneously  entered, 
and  by  his  direction,  only  the  remaining  tract  of  land,  not 
thus  released  from  the  mortgage,  was  sold;  that  after  sell- 
ing the  last-mentioned  tract,  there  /emains  a  balance  due 
on  the  judgment;  that  afterwards  the  plaintiff  purchased 
the  judgment  from  Blair,  and  took  a  written  assignment 
thereof,  a  copy  of  which  is  set  out;  that,  at  the  time  of 
purchasing  the  judgment,  the  plaintiff  had  no  notice  what- 
ever of  the  error  or  mistake  in  the  entering  thereof;  that 
Deavitt,  at  the  time  he  became  replevin  bail,  had  full 
knowledge  of  the  release  of  the  two  tracts  of  land,  &c., 
and  that  the  Court  only  ordered  the  remaining  tract  to  be 
sold,  and  of  the  mistake  of  the  clerk  in  entering  the  judg- 
ment. 

Prayer,  that  the  mistake  be  corrected  in  the  entry  of 
judgment,  so  as  to  make  it  conform  to  the  order  of  the 
Court,  and  that  the  executions  issued  thereon  be  also  cor- 
rected, and  for  other  relief. 

Stephens  made  default.  Blair  appeared  and  answered, 
admitting  the  transfer  of  the  judgment  to  the  plaintiff  as 
alleged  in  the  complaint.  Deavitt  demurred,  assigning  for 
cause,  that  the  complaint  did  not  state  facts  sufficient,  &c, 
and  that  there  was  a  defect  of  a  parties  plaintiff!  The  de- 
murrer was  sustained  by  the  Court,  and  the  plaintiff  ex- 
cepted.    Final  judgment  for  the  defendants. 

We  are  of  opinion  that  the  Court  erred  in  sustaining 


OF  THE  STATE  OF  INDIANA.  373 

the  demurrer  to  the  complaint.  On  the  facts  set  up,  the  M»y  Tcn». 
plaintiff  was  entitled  to  have  the  judgment  and  executions  1859. 
amended,  in  order  that  upon  exhausting  the  property  not  Bubbqk 
thus  released  from  the  mortgage,  he  could  proceed  against  Blair. 
the  other  property  of  the  defendant,  or,  if  need  be,  against 
that  of  the  replevin  bail.  The  replevin  bail  is  shown  to  have 
been  fully  cognizant  of  the  fact  that  the  two  pieces  of  land 
had  been  released  from  the  mortgage,  and  the  order  of  the 
Court  in  the  premises,  and  it  is  but  equitable  that  the 
amendment  should  be  made  as  against  him,  as  well  as 
against  Stephens,  the  judgment-debtor.  All  Courts  pos- 
sess inherent  power  to  correct  clerical  mistakes  in  their 
proceedings.  Silner  v.  Butterfield,  2  Ind.  R.  24.  See,  also? 
Lippencott  v.  Wygant,  id.  661 ;  JMP  Manas  v.  Richardson,  8 
Blackf.  100.  This  was  a  mere  clerical  error  which  should 
hav^been  amended.  The  action  is  well  brought  in  the 
name  of  the  plaintiff  By  the  assignment  of  the  judg- 
ment to  him,  as  averred,  he  became  the  real  party  in  in- 
terest, and  as  such,  was  entitled  to  sue  under  §  3  of  the 
code.  Perhaps  the  legal  title  to  the  judgment  did  not,  by 
the  assignment,  pass  to  the  plaintiff,  so  as  to  prevent  a 
subsequent  transfer  to  an  innocent  purchaser,  or  so  as  to 
affect  the  validity  of  a  payment  to  Blair,  the  judgment- 
creditor,  for  the  reason  that  the  assignment  was  not  on,  or 
attached  to,  the  entry  of  the  judgment,  nor  attested  by  the 
clerk,  as  is  provided  for  by  the  statute.  2  B.  S.  p.  335. 
But  the  assignment  to  the  plaintiff  vested  in  him  the  equi- 
table interest  in  the  judgment,  and  authorized  the  suit  in 
his  own  name.     Mewherter  v.  JPrice,  11  Ind.  R.  199. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded  with  instructions  to  the  Court  to  over- 
rule the  demurrer. 

J.  Bradley,  A.  L.  Osbom,  and  C.  H.  Reeve,  for  the  ap- 
pellant. 

A.  G.  Deavitt,  for  the  appellees. 
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Cutter  and  Another  v.  Evans. 

APPEAL  from  the  Allen  Court  of  Common  Pleas. 

Per  Curiam. — Bill  to  foreclose  a  mortgage.  Decree  for 
the  plaintiff.  The  only  error  assigned  is  the  refusal  of  the 
Court  to  grant  a  new  trial  The  note,  assignment  thereof, 
and  mortgage,  were  given  in  evidence,  and  were  all  the 
evidence.  They  sustain  the  judgment.  No  reason  is  as- 
signed why  the  judgment  should  be  reversed. 

The  judgment  is  affirmed  with  10  per  cent,  damages  and 
costs. 

L.  C.  Jacoby,  for  the  appellants. 

W.  March,  for  the  appellee. 
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The  Indianapolis  and  Cincinnati  Railroad  Company  v. 

Brower. 


The  party  on  whose  behalf  an  assessment  of  damages  is  made,  most  tender  the 
amount  assessed  before  the  right  of  entry  can  arise;  and  if  it  should  be  im- 
portant that  entry  should  be  made  before  an  appeal  from  the  assessment  can 
be  disposed  of,  the  party  entering  will  not  be  precluded  from  further  litigat- 
ing the  amount  of  damages  by  making  such  tender  as  would,  under  the 
constitutional  proyision,  authorize  him  to  enter.  The  tender  should  be  the 
full  amount  of  the  assessment.  The  fact  that  it  is  accepted,  will  not  change 
the  rights  of  the  parries. 


Thursday, 
June  2. 


APPEAL  from  the  Dearborn  Circuit  Court 
Hanna,  J. — The  appellants,  in  pursuance  of  the  statute, 
filed  a  petition  before  a  justice  of  the  peace,  on  the  12th 
of  May>  1855,  praying  the  appointment  of  twelve  men  to 
assess  the  damages,  if  any,  which  would  be  occasioned  by 
the  construction  of  a  proposed  extension  of  the  road  of  the 
appellants  over  the  described  lands  of  said  appellee. 

On  the  22d  of  the  same  month,  the  persons  summoned 
in  pursuance  of  said  application,  returned  an  assessment 
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of  damages  in  favor  of  said  appellee,  which  was  entered   May  Teem, 
by  the  justice,  and  judgment  rendered  thereon  in  favor  of      1859. 
said  appellee  for  the  amount  thereof,  to-wit  2,500  dollars.  Thb  Ikdiak- 

APOLIS    &C 

On  the  6th  of  June,  the  appellants  paid,  and  the  appellee  Rulbo'd  Co. 
received,  the  said  assessment,  and  receipted  therefor  on     bbowbb 
said  judgment 

On  the  18th  of  June,  the  appellants  filed  bond  and  ap- 
pealed to  the  Circuit  Court. 

These  facts  all  appear  upon  inspection  of  the  transcript 
of  the  justice. 

In  the  Circuit  Court,  the  appellee  appeared  and  moved 
the  Court,  upon  affidavit  and  written  causes  filed,  to  dis- 
miss the  appeal. 

The  affidavit  shows,  in  addition  to  the  above  facts,  that, 
before  said  appeal  was  taken,  the  appellants  had  taken  pos- 
session of  the  lot  named,  and  still  held  possession,  and  had 
removed  the  building  of  plaintiff  and  constructed  the  con- 
templated road. 

The  Court  dismissed  the  appeal. 

The  only  question  in  the  case  arises  upon  that  ruling. 

It  is  insisted  that  if  an  appeal  is  permitted  in  this  case, 
it  is  at  the  expense  of  the  21st  section  of  the  bill  of  rights 
of  our  state  constitution,  which  provides  that  no  man's 
property  shall  be  taken  by  law,  &c,  without  compensation 
first  assessed  and  tendered ;  that  upon  such  assessment  and 
payment,  to  the  satisfaction  of  the  owner  of  the  land,  the 
applicant  is  at  liberty  to  enter  immediately  upon  the  land 
thus  condemned;  and  that  the  payment  of  the  amount 
assessed,  followed  by  the  entry  upon  the  land,  was  a  vir- 
tual acquiescence  in  the  determination  arrived  at. 

We  do  not  view  it  in  that  light.  We  think  that,  under 
the  provision  of  the  constitution  referred  to,  it  was  the 
duty  of  the  appellants  to  tender  the  amount  assessed,  be- 
fore the  right  to  enter  could  arise;  if  it  was  important,  to 
the  interest  of  the  appellants,  that  the  entry  should  be 
made  immediately,  before  an  appeal  from  the  judgment 
upon  the  assessment  could  be  finally  disposed  of,  we  think 
the  party  seeking  to  make  the  entry  would  not  be  precluded 
from  further  litigating  the  amount  of  the  damages  by  mak- 
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May  Term,   ing  such  a  tender  as  would,  under  the  constitutional  pro- 

_   ^^^'      vision,  authorize  him  to  enter  on  the  lands.     The  tender, 

Akdkrsow    at  that  stage  of  the  proceedings,  would  have  to  be  the  full 

The  Nbw-    amount  of  the  assessment.    We  do  not  think  the  fact  that 

iUiLEoJif  Co  t*ie  defendant  accepted  the  tender,  changes  the  rights  of  the 

parties.     Louderback  v.  Rosengrant,  4  Ind.  R.  564. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 
J.  Ryman  and  B.  Spooner,  for  the  appellants. 
A.  Brower  and  D.  &  Major,  for  the  appellee. 


Anderson  v.  The  Newcastle  and  Richmond  Railroad 

Company. 

It  cannot  be  pleaded  to  a  complaint  upon  a  subscription  of  stock,  that  at  the 
time  it  was  made  there  was  no  such  corporation,  because  the  defendant  is 
estopped  by  his  contract  to  deny  the  corporation,  and  because,  under  the 
general  railroad  law,  subscriptions  of  a  certain  amount  of  stock  are  neces- 
sary for  the  organization  of  a  contemplated  corporation,  and  for  that  reason 
and  purpose  are  valid  before  such  organization,  and  may  be  collected  after- 
wards. 

The  defendant,  in  a  suit  upon  a  subscription  of  stock,  cannot  set  up  a  secret, 
fraudulent  arrangement  by  which  other  subscribers  were  to  have  stock  upon 
terms  different  from  those  specified  in  the  contract.  Such  arrangements  are 
of  no  avail  to  the  parties  in  whose  behalf  they  are  made. 

Thunday,  APPEAL  from  the  Cass  Circuit  Court. 

Perkins,  J. — Suit  upon  a  subscription  of  stock  to  The 
Newcastle  and  Richmond  Railroad  Company. 
The  article  of  subscription  was  as  follows : 
"  Newcastle  and  Richmond  Railroad  Company.  We,  the 
undersigned,  promise  to  pay  The  Newcastle  and  Richmond 
Railroad  Company,  on  their  extension  of  said  road  from 
Newcastle  to  Logansport,  the  sum  of  fifty  dollars  for  each 
and  every  share  of  stock  by  us  subscribed,  to  be  expended 
on  the  same,  from  the  point  where  the  same  may  be 
located,  crossing  The  Indianapolis  and  Bellefontaine  Rail- 
road, to  Logansport,  in  such  installments  as  may  be  or- 
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dered  by  the  directors  of  said  company.     And  we  hereby  May  Term, 
authorize  and  empower  William  Chase  to  transfer  each  __l_rr.'. 
share  of  stock  by  us  subscribed  to  the  regular  subscription    Ahdjsksoh 
book  of  said  company.  The  Nbw- 

Subscribers'  Names.    I     No.  of  Shares.     I    Amount.      r^SJ»'d  Co 
P.  Anderson.  |  4.  |      $200." 

The  defendant  answered,  admitting  the  subscription, 
but  averring — 

1.  That  at  the  time  of  making  the  same,  there  was  no 
such  corporation  as  that  named  in  the  subscription  paper. 

This  answer  was  bad,  because  the  defendant  was  estop* 
ped  by  his  contract  to  deny  the  corporation ;  and  because, 
under  the  general  railroad  law,  subscriptions  of  a  certain 
amount  of  stock  are  necessary  for  the  organization  of  the 
contemplated  corporation,  and  for  that  reason  and  purpose 
are  valid,  before  the  corporation  is  organized,  and  may  be 
collected  by  it,  after  organization.  The  answer  does  not 
deny  that  such  organization  had  taken  place  before  this 
suit  was  brought  See  The  Covington,  fyc,  Plankroad  Co. 
v.  Moore,  3  Ind.  R.  510 ;  Judah  v.  The  American,  SfC,  Co., 
4  id.  333. 

2.  That  the  stock  was  subscribed  on  condition  that  the 
road  should  be  first  extended  to  Logansport;  and  that  the 
road  had  not  been  so  extended. 

This  answer  was  bad,  because  it  set  up  a  false  interpre- 
tation of  the  written  subscription.  It  was  not  a  condition 
of  the  subscription  that  the  road  should  be  extended  to 
Logansport ;  for  the  very  money  subscribed  was  to  be  ex- 
pended in  making  the  extension.  The  instrument  means 
that  the  stock  is  subscribed  in,  or  for,  that  extension.  See 
The  New  Albany,  8fc,  Railroad  Co.  v.  Pickens,  5  Ind.  R. 
247. 

3.  That  the  subscription  was  obtained  by  fraud  in  this, 
to-wit,  that  two  men,  Taber  and  Walker,  were  permitted 
to  subscribe  each  20,000  dollars  in  stock,  under  a  secret 
arrangement  with  the  directors,  that  they  should  be  re- 
leased from  a  part  of  said  subscription  after  others  had 
been  induced  by  it  to  subscribe;  and  that,  on  the  other 
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M»y  Tenn,   part,  they  should  have  an  extension  of  time  of  payment 

}^ZL—  f°r  fiye  years. 

Akdbmok        Since  railroad  stocks  have  depreciated,  and  railroad 
The  New-    schemes  have  become  less   popular  than  they  formerly 

Bai8l»o;d*Co.  were>  it  i*  becoming  common  to  set  up  fraud  in  obtaining 
the  subscriptions,  as  a  ground  of  avoiding  their  payment, 
and  difficult  questions  are  often  thus  presented.  Repre- 
sentations, which,  in  the  feverish  excitement  produced  by 
an  extraordinary  temporary  success,  seemed  to  all  as  pro- 
bably below  the  promised  reality,  now,  in  the  ebbing  of 
the  railroad  tide  to  a  lower  stage  than  is  natural,  appear 
like  stupendous  attempts  at  swindling.  And  means  then 
resorted  to  to  obtain  subscriptions  of  stock,  which  the  de- 
luded no  doubt  sincerely  thought  justified  by  the  supposed 
certain  profitable  result,  now,  in  more  sober  times,  shock 
the  moral  sensibility  of  every  right-minded  roan. 

But  when  these  questions  are  presented  to  the  Courts, 
they  must  sift  the  exaggerated  representation  from  the 
deliberate  assertion  of  a  material  fact,  of  which  the  sub- 
scriber had  not  the  means  of  knowledge,  and  for  the  truth 
of  which  he  rightly  relied  upon  the  solicitor  of  stock,  au- 
thorized to  assert  it  for  his  principal ;  they  must  separate 
the  fraudulent  device  of  which  the  subscriber  was  inno- 
cent, from  those  in  which  he  participated ;  in  short,  they 
must  decide  upon  railroad — upon  corporation  contracts, 
under  the  guidance,  and  in  the  application  of  the  estab- 
lished rules  governing  their  action  upon  contracts  in  other 
cases,  and  between  private  individuals. 

These  questions  have  been  raised,  and  more  or  less  dis- 
cussed, and,  to  some  extent,  decided,  in  the  following, 
among  other  cases,  in  this  Court:  The  Newcastle,  SfC,  Co. 
v.  Bell,  8  Blackf.  584 ;  Judah  v.  The  American,  fyc,  Co-, 
supra;  The  Southern  Plankroad  Co.  v.  Hixon,  5  Ind.  R. 
165;  The  Western  Plankroad  Co.  v.  Stockton,  7  id  500; 
The  New  Albany,  SfC.,  Co.  v.  Fields,  10  id.  187;  Johnson  v. 
The  Crawfordsville,  SfC.,  Co.,  11  id.  280;  Keller  Y.Johnson, 
id  337.  The  principles  decided  in  the  four  latter  cases  go 
far  beyond  the  line  by  which  this  case  is  bounded. 
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Taber  and  Walker  could  not  avail  themselves  of  the  May  Term, 
secret,  fraudulent  agreement,  upon  which  they  subscribed       1859. 
their  stock.     They  were  bound  for  the  whole  of  it,  accord-  Gall«ttl«t 
ing  to  the  terms  of  the  open,  general,  written  subscription;    Ba&back- 
and,  hence,  this  defendant  was  not  injured  by  their  secret        MAK' 
fraudulent  agreement. 

Per  Curiam. — The  judgment  is  affirmed  with  10  per 
cent,  damages  and  costs. 

H.  P.  Biddle,  for  the  appellant. 

D.  D.  Pratt  and  &  C.  Tabery  for  the  appellees. 


Gallettley  v.  Barrackman,  Administrator.* 

APPEAL  from  the  Greene  Court  of  Common  Pleas.     Thursday, 

Per  Curiam. — -There  is  not  such  an  assignment  of  er- 
rors in  this  case  as  enables  us  to  look  into  it.  It  was  an 
application  by  an  administrator  for  a  proper  order,  &c,  to 
authorize  him  to  sell  real  estate  of  the  deceased,  for  the 
payment  of  debts.  Defense  was  made  by  the  heir.  Order 
of  sale  made.  The  only  assignment  of  errors  is,  that  the 
judgment  should  have  been  for  Gallettley,  and  not  for 
Barrackman.  Abraham  v.  Chase,  11  Ind.  R.  513. — Id.  536. 
—2  E.  S.  p.  161. 

The  appeal  is  dismissed  at  appellant's  cost. 

D.  Wallace,  J.  Cobum,  and  H.  L.  Livingston,  for  the  ap- 
pellant. 

H.  C  Newcomb  and  J.  8.  Tarkingion,  for  the  appellee. 


*  The  case  of  Charles  and  Another  v.  Skills*  was  this  day  dismissed 
for  the  same  reason. 
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May  Term, 
1859. 

SlMONTON 
V. 

The  Hunt- 
ington, &c., 
Plankroad 
Company. 


Simonton  t>.  The  Huntington  and  Liberty  Mills 
Plankroad  Company. 

Cause  tried  October  IS,  1855.  Order  by  the  Court,  upon  overruling  a  motion 
for  a  new  trial,  that  the  defendant  should  file  his  bill  of  exceptions  to  that 
ruling  in  sixty  days.  Bill  filed  January  4,  1856.  There  was  nothing  to 
show  that  it  was  then  filed  by  leave  of  Court  Held,  that  the  errors  assign- 
ed could  not  be  considered. 


Thursday, 
June  2. 


APPEAL  from  the  Wabash  Court  of  Common  Pleas. 

Hanna,  J. — This  was  a  suit  upon  a  subscription  of  stock. 
Judgment  for  the  plaintiff. 

Many  errors  are  assigned,  based  upon  the  rulings  of  the 
Court,  as  set  forth  in  a  bill  of  exceptions  referred  to  by 
the  appellant  as  a  part  of  the  record. 

The  case  appears  to  have  been  tried  about  the  12th  of 
October,  1855.  The  Court,  upon  overruling  a  motion  for 
a  new  trial,  ordered  that  the  defendant  should  file  his  bill 
of  exceptions  to  that  ruling,  in  sixty  days.  The  defendant 
filed  a  paper  of  that  character  on  the  4th  of  January,  1856, 
which  is  incorporated  in  the  record  as  a  part  thereof;  but 
there  is  nothing  showing  that  it  was  then  filed  by  leave  of 
the  Court 

In  Bradstreet  ex  parte,  4  Peters,  102,  it  is  said  by  the 
Supreme  Court  of  the  United  States,  that,  "If  the  party 
intends  to  take  a  bill  of  exceptions,  he  should  give  notice 
to  the  judge  at  the  trial;  and  if  he  does  not  file  it  at  the 
trial,  he  should  move  the  judge  to  assign  a  reasonable  time 
within  which  he  may  file  it.  A  practice  to  sign  it  after 
the  term,  must  be  understood  to  be  a  matter  of  consent  be* 
tween  the  parties,  unless  the  judge  has  made  an  express 
order  in  term,  allowing  such  a  period  to  prepare  it." 

The  reason  given  in  that  case  for  requiring  bills  to  be 
signed  in  such  time  is,  that  "  It  would  be  dangerous  to  al- 
low a  bill  of  exceptions  of  matters  dependant  on  memory, 
at  a  distant  period,  when  he  [the  judge]  may  not  accurately 
recollect  them.     And  the  judge  ought  not  to  allow  it" 

This  ruling  is  followed  in  4  How.  4,  and  16  id.  14. 

The  reasoning  is  applicable  in  the  case  at  bar.     Our 
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statute,  2  R.  8.  p.  115,  requires  that  "  The  party  objecting  to   May  Term, 
the  decision,  must  except  at  the  time  the  decision  is  made;       1859. 
but  time  may  be  given  to  reduce  the  exception  to  writing,  The  State 
but  not  beyond  the  term,  unless  by  special  leave  of  the     Bbutch. 
Court." 

Under  this  statute,  the  time  fixed  by  the  judge  must  be 
reasonable,  and  within  that  period  the  bill  should  be  pre- 
pared and  submitted  to  the  judge,  and  not  afterwards.  If 
submitted  to  him  afterwards,  he  is  not,  under  ordinary  cir- 
cumstances, obliged  to  sign  it,  but  if  he  does  so,  it  can  be 
filed  only  upon  leave  given. 

Under  this  view  of  the  case  there  is  nothing  before  us, 
upon  the  assignment  of  errors,  for  our  consideration. 

Per  Curiam. — The  judgment  is  affirmed  with  5  per  cent, 
damages  and  costs. 

J.  U.  Pettit  and  C.  Cowgill,  for  the  appellant. 


The  State  on  the  relation  of  Richardville,  Adminis- 
trator, v.  Brutch. 

If,  by  mistake,  an  item  chargeable  against  an  administrator,  be  not  litigated  or 
examined  in  a  suit  upon  his  bond,  and  not  embraced  in  the  judgment,  it 
may  be  recovered  in  another  action  on  the  same  bond. 

APPEAL  from  the  Knox  Circuit  Court.  Thursday, 

Hanna,  J. — This  was  a  suit  by  an  administrator,  against 
the  surety  of  a  former  administrator  of  the  same  estate, 
upon  a  bond  given  by  him  to  enable  him  to  sell  real  estate. 

The  answer  averred  that  the  former  administrator  had 
legally  and  fully  administered  the  assets  which  had  come 
to  his  hands,  &c,  with  the  exception  of  892  dollars,  for 
which  sum  a  judgment  had  theretofore  been  recovered 
against  said  defendant  and  his  co-surety,  &c,  which  had 
been  fully  paid,  &c,  and  that  it  was  the  same  cause,  &c. 

The  reply  admitted  the  recovery  and  payment  of  the 
judgment,  &c,  but  averred  that  at  the  time  said  suit  was 
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May  Tem,   instituted  and  judgment  recovered,  the  reports,  vouchers, 

1859-      &a,  of  said  administrator,  as  made  to,  and  received  by  the 

The  Stat*    Common  Pleas  Court,  showed  a  balance  in  the  hands  of 

BjttrrcH.     &aid  administrator  of  892  dollars,  and  no  more,  for  which 

sum,  and  no  other,  said  suit  was  brought  and  judgment 

recovered;  and  that  after  the  rendition  of  said  judgment, 

such  proceedings  were  had  in  said  Common  Pleas  Court 

(to  which  defendant  was  a  party),  that  one  item  and 

voucher  of  credit  of  1,125  dollars,  before  that  time  allowed 

upon  the  credit  side  of  the  account  of  said  administration, 

was  thereby  disallowed  and  rejected,  which  left  the  balance 

due  from  said  administrator  2,017  dollars,  31  cents,  and 

that  the  sum  of  1,125  dollars  was  not  examined  or  litigated 

in  said  former  suit  upon  said  bond,  &c 

A  demurrer  was  filed  to  said  reply,  alleging  that  it  did 
not  state  facts  sufficient,  &c.,  which  was  sustained  and  ex- 
ception taken.    Judgment  for  the  defendant. 

This  ruling  presents  the  only  question  in  the  case. 

We  are  of  opinion  that  the  reply  was  sufficient.  The 
case  of  Byrket  v.  The  State,  3  Ind.  R.  248,  is  very  much 
in  point  In  that  case  a  recovery  was  permitted  of  items 
by  mistake  left  out  of  a  former  judgment,  in  a  suit  on  the 
same  bond.  In  the  case  at  bar,  it  is  averred  that  the  mat- 
ter for  which  this  suit  was  brought  was  not  litigated  or 
examined  in  the  former  suit.  In  other  words,  the  reply,  in 
effect,  sets  up  that  this  suit  is  not  for  the  same  cause  of 
action  determined  in  that  suit.  See  Brandon  v.  Judah,  7 
Ind.  R.  546. 

The  approval  of  the  report  of  the  administrator,  and  the 
allowance  of  the  credit  and  voucher  presented  by  him,  by 
the  Common  Pleas  Court,  was  prima  facie  correct,  but  not 
conclusive,  when  made  in  the  course  of  his  administration, 
and  without  adversary  proceedings.  The  correctness  there- 
of might  be  inquired  into  upon  a  proper  case  made.  Allen 
v.  Clark,  2  Blackf.  34S.—Brackenridge  v.  Holland,  id.  377. 
Murdoch  v.  Holland,  3  id.  114. — Sherry  v.  Sansberry,  3  Ind. 
R»  320.  But  in  the  case  at  bar,  it  is  affirmatively  alleged 
that  such  inquiry  was  not  made  in  the  former  suit  upon  the 
bond,  even  if  it  could  have  been  done  in  that  proceeding. 
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Per   Curiam. — The  judgment  is  reversed  with  costs.   May  Term, 
Cause  remanded,  &c. 

S.  Judah.  for  the  state.  Baldwin 

7  v. 

Thb8tate, 


Baldwin  v.  The  State. 

An  information  is  not  bad  for  being  signed  by  the  district  attorney  with  the 
official  title  of  "prosecuting  attorney/'  instead  of  "district  attorney." 

APPEAL  from  the  Cass  Court  of  Common  Pleas.         Thursday 

Hanna,  J. — This  was  a  prosecution,  by  affidavit  and  in- 
formation, in  the  Common  Pleas  Court.  •  A  motion  was 
made  to  quash  the  information,  which  was  overruled. 

The  only  point  made  is  upon  that  ruling  of  the  Court. 

The  bill  of  exceptions  taken  shows,  that  the  objection 
made  to  the  sufficiency  of  the  information  was,  because  it 
was  not  filed  by  the  proper  prosecuting  attorney. 

The  information  states  that  "John  K  Flynn,  prosecuting 
attorney  for  Cass  county,  of  the  state  of  Indiana?  &c., 
and  is  signed  "John  R.  Flynn,  prosecuting  attorney." 

It  is  urged  that,  by  the  statute,  the  official  name  of  the 
officer  who  represents  the  state,  in  prosecutions  in  the  Cir- 
cuit Court,  is,  "  prosecuting  attorney;"  and  that  that  of  the 
officer  who  discharges  somewhat  similar  duties  in  the  Com- 
mon Pleas  Court,  is,  " district  attorney;"  and,  therefore,  so 
far  as  appears  by  this  information,  it  was  presented  by  an 
officer  who  had  no  authority  to  discharge  that  official  act 
in  that  Court. 

By  our  statute  (2  R.  S.  p.  367,  §  54),  it  is  provided  that, 
the  information  must  contain,  among  other  things, "  the 
title  of  the  action,  specifying  the  name  of  the  Court  to 
which  the  information  is  presented;"  and  yet  by  the  61st 
section  of  the  same  act,  it  is  provided  that  no  information 
may  be  quashed,  &c. — "First  For  a  mistake  in  the  name 
of  the  Court  or  county  in  the  title  thereof;"  and,  "  Seventh. 
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M»y  Term,    For  any  other  defect  or  imperfection  which  does  not  tend 
__-"___  *°  *he  prejudice  of  the  substantial  rights  of  the  defendant 

Odell  upon  the  merits." 
Stephens.  Now,  although  it  is  provided  by  statute  that  the  infor- 
mation shall  be  signed  by  the  officer  presenting  it,  yet  we 
cannot  perceive  that  a  mistake  in  affixing  to  his  signature 
his  proper  official  designation,  could  prejudice  the  substan- 
tial rights  of  the  defendant,  upon  the  merits,  to  any  greater 
extent  than  a  failure  to  properly  name  the  Court,  as  required 
in  one  portion  of  the  statute. 

Per  Curiam. — The  judgment  is  affirmed  with  3  per  cent, 
damages  and  costs. 

L.  Chamberlin,  for  the  appellant 


Odell  v.  Stephens. 


Thursday,  APPEAL  from  the  Johnson  Circuit  Court. 

Per  Curiam. — Stephens  sued  Odell  for  the  seduction  of 
his  daughter,  one  Elizabeth  Stephens,  whereby  he  lost  her 
services,  &c.  Verdict  for  the  plaintiff.  New  trial  refused, 
and  judgment. 

During  the  trial,  the  said  Elizabeth  was  produced,  and 
having  testified  that  defendant  had  illicit  intercourse  with 
her  in  the  plaintiff's  house,  he,  the  plaintiff  asked  her  to 
state  the  inducements  under  which  the  illicit  intercourse 
took  place,  and  whether  there  was  any  promise  of  mar- 
riage between  witness  and  defendant.  To  this  question, 
the  defendant  objected,  but  the  Court,  over  the  objection, 
decided  that  plaintiff  might  prove  that  defendant,  before 
the  illicit  intercourse  occurred,  did  promise  to  many  said 
Elizabeth,  as  evidence  of  seduction,  but  not  as  evidence 
to  enhance  the  plaintiff's  damages,  or  to  affect  the  same* 
And  the  witness  was,  accordingly,  permitted  to  testify 
that  defendant  did  promise  to  marry  her,  and  that  she  as- 
sented thereto,  before  the  seduction. 
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For  the  purpose  indicated,  the  evidence  was  unobjec-  May  Term, 
tionable.    The  plaintiff,  it  is  true,  would  have  no  right,  in      1859. 
this  action,  to  recover  for  the  breach  of  the  marriage  con-  Lbuaatbb* 
tract;  but  to  prove  the  seduction,  the  evidence  was  plainly    Johnbom. 
admissible. 

The  judgment  is  affirmed  with  3  per  cent,  damages  and 
costs. 

M  itf.  Ray  and  T.  A.  McFarland,  for  the  appellant. 


Lemasters  and  Wife  v.  Johnson. 

Where  Afire  were  two  plaintiffs,  and  the  record  stated  that  the  "plaintiff"  ex- 
cepted, it  was  hdd  that  the  exception  was  good— the  omission  of  the  final  s 
being  a  clerical  error. 

Where  a  judgment  was  rendered  upon  an  agreement  warring  appraisement 
laws,  and  a  sale  made  pursuant  thereto,  under  M  3, 4,  Acts  1843,  p.  52,  with- 
out appraisement,  it  was  held  that  the  Court  would  presume  that  the  con- 
sideration of  the  agreement  arose  after  June  1, 1843;  and  that  the  sale  was 
properly  made  without  appraisement. 

By  that  statute,  if  aa  execution-defendant  was  unable  to  replevy  the  judgment, 
he  was  entitled  to  hare  the  property  sold  on  a  credit  of  the  same  length  as 
the  stay  which  he  was  unable  to  obtain;  but  if  he  neglected  to  inform  the 
officer  of  such  inability,  and  failed  in  any  way  to  claim  the  right  to  a  sale 
on  credit,  it  was  held  to  be  waived.  , 

APPEAL  from  the  Johnson  Circuit  Court.  Thursday, 
Worden,  X — Complaint  by  Lemasters  and  wife  against   ^ 
Johnson,  filed  at  the  September  term,  1856,  averring  in  sub- 
stance, that  on  the  18th  of  March,  1847,  said  Lemasters 
executed  to  one  John  Alexander  his  promissory  note,  waiv- 
ing appraisement  laws,  for  the  sum  of dollars,  and 

that  he  and  his  wife  at  the  same  time  executed  to  Alexan- 
der a  mortgage  on  certain  real  estate  therein  described,  to 
secure  the  payment  thereof;  that  on  the  15th  day  of  Sep- 
tember, 1849,  Alexander  obtained  a  decree  in  chancery  in 
said  Court  against  said  plaintiffs,  for  the  foreclosure  of  the 
mortgage,  and  the  sale  of  the  mortgaged  premises,  which 
sale  was  to  be  made,  as  specified  in  the  decree,  without 
Vol.  XIL— 25 
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May  Term,  any  relief  whatever  from  valuation  or  appraisement  laws, 
1859*  an<j  ag  Upon  judgments  at  law,  which  said  decree  the  de- 
LEHA6TBBB  fendants  in  said  suit  (plaintiffs  herein),  were  then  and  there, 
Johnbow.  and  for  more  than  six  months  after  the  rendition  thereof, 
continued  to  be,  unable  to  stay  or  replevy;  that  afterwards, 
viz.,  on  the  9th  of  December,  1849,  execution  was  issued 
on  the  decree,  and  delivered  to  the  sheriff,  by  virtue  of 
which  the  sheriff,  having  duly  advertised  the  premises  for 
sale  for  cash,  proceeded  on  the  9th  of  February,  1850,  to 
sell  said  premises,  and  did,  then  and  there,  sell  the  same  at 
public  auction  for  cash,  the  same  being  struck  off  and  sold 
to  said  John  Alexander  for  the  sum  of  350  dollars,  which 
purchase-money  was  then  and  there  paid,  and  a  conveyance 
made  by  the  sheriff,  in  pursuance  of  the  sale;  that  after- 
wards,  on,  &c.,  Alexander  conveyed  the  premises  to  said 
Grafton  Johnson,  who  is  now  in  possession  of  the  premises, 
and  claims  title  thereto  under  said  purchase;  that  Johnson, 
at  the  time  of  his  purchase  from  Alexander,  had  full  notice 
of  the  character  of  Alexander's  title,  and  of  the  irregulari- 
ties and  illegalities  of  the  sheriff's  sale;  that  Alexander,  on, 
&c.,died  testate;  that  the  sheriff's  sale  is  void,  having  been 
for  cash  down,  when  there  should  have  been  given  a  credit 
for  six  months  from  the  rendition  of  the  decree;  that  said 
sale  was  void,  having  been  made  without  an  appraisement, 
&c.;  that  before  the  commencement  of  this  suit,  and  be- 
fore the  death  of  Alexander,  on,  &c,  the  plaintiffs  tendered 
to  Alexander  the  purchase-money,  &c. 

Prayer  that  the  sale  and  conveyance  made  by  the  sheriff 
be  set  aside,  and  for  further  relief* 

To  this  complaint  a  demurrer  was  filed,  which  was  sus- 
tained by  the  Court,  to  which  ruling  the  plaintiffs  excepted, 
and  there  was  final  judgment  for  the  defendant. 

The  plaintiffs  appeal  to  this  Court,  and  assign  for  error 
the  sustaining  of  the  demurrer. 

A  point  is  made  by  counsel  for  appellee,  that  no  suffi- 
cient exception  appears  to  have  been  taken  to  the  ruling 
below.  The  record  shows  that  "the  plaintiff"  (in  the  sin- 
gular) excepted.  It  is  insisted  that,  as  there  were  two 
plaintiffs,  it  is  uncertain  which  of  them  excepted,  and  that 
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in  such  uncertainty,  the  cause  should  be  treated  as  if  no   H»y  Term, 
exception  had  been  taken.     We  do  not  so  regard  the  mat-       1859* 
ter.     We  view  the  omission  of  the  final  s,  denoting  the  Lemabtww 
plural,  as  a  mere  clerical  omission  which  should  not  de-     Johnsoh. 
prive  the  plaintiffs,  or  either  of  them,  of  the  benefit  of  .their 
exception. 

Does  the  complaint  state  facts  sufficient  to  constitute  a 
cause  of  action? 

This  question  must  be  answered  by  reference  to  the  pro- 
visions of  the  statute  by  which  the  sale  in  question  is  sup- 
posed to  be  rendered  illegal. 

The  second  section  of  an  act  to  require  the  bank  to  con- 
tinue specie  payment,  &c  (Acts  of  1843,  p.  52),  provides 
for  a  stay  of  execution  for  a  period  of  six  months  from  the 
date  of  judgment,  in  certain  cases,  on  security  being  given, 
and  for  the  sale  of  property  to  the  highest  bidder,  without 
appraisement.  The  third  and  fourth  sections  are  as  fol- 
lows: 

"  Sec  3.  From  and  after  the  first  day  of  June  next,  if  any 
person  or  persons,  for  a  consideration  arising  wholly  after 
that  time,  shall  agree  in  writing  to  pay  any  sum  of  money 
without  any  relief  whatever  from  valuation  or  appraise- 
ment laws,  judgment  shall  be  rendered  accordingly,  and 
after  the  same  stay  provided  in  the  foregoing  section,  if 
sufficient  security  be  given,  and  if  not  immediately,  pro- 
perty may  be  taken  on  execution,  and  sold  as  is  therein 
provided. 

"  Sec.  4.  That  whenever  any  person  or  persons  are  un- 
able to  procure  his,  her,  or  their  judgment  or  judgments  to 
be  replevied  under  the  provisions  of  this  act,  his,  her,  or 
their  property  shall  be  sold  under  the  same  length  of  credit 
that  he,  she,  or  they  would  be  entitled  to  stay  said  judg- 
ment, which  judgment  bond  shall  be  given  to  the  officer 
effecting  the  sale,  on  which  execution  may  issue  when  due, 
and  property,  when  levied  on  to  satisfy  said  bond,  shall  sell 
without  appraisement,  as  other  property  under  this  act*" 

The  sale  in  question  was  properly  made  without  ap- 
praisement, as  the  order  of  the  Court,  in  that  respect,  fol- 
lowed the  contract,  and  such  order  was  conclusive  that  the 
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May  Term,   consideration  arose  wholly  after  the  first  day  of  June,  1843. 

1889-      Doe  v.  Craft,  2  Ind.  R.  359. 
LBMums       From  what  is  averred  in  the  complaint,  should  the  pro- 
Johxsov.    perty  have  been  sold  on  a  credit? 

In  our  opinion  there  is  not  enough  alleged  in  the  com- 
plaint to  show  that  the  property  should  have  been  thus 
sold. 

Upon  the  decree  being  rendered,  the  defendants  had  the 
right  to  take  the  stay  of  six  months,  as  provided  by  the 
law.  They  did  not  do  it;  but  it  does  not,  therefore, follow 
that  they  were  unable  to  do  it;  hence,  neither  the  officer 
having  the  execution,  nor  the  execution-plaintiff,  was  re- 
quired to  know  whether  the  defendants'  neglect  to  take  the 
stay,  arose  from  inability  or  otherwise.  Parties  frequently 
neglect  to  take  a  stay  of  execution  when  they  are  abund- 
antly able  to  procure  the  necessary  surety.  When  the  exe- 
cution issued  to  the  officer,  the  defendants  had  a  right  to 
stay  it  in  his  hands,  by  furnishing  the  necessary  security; 
and  if  they  were  unable  to  do  so,  and  desired  the  property  to 
be  sold  on  a  credit  equal  to  the  stay,  they  should  have  in- 
formed him  of  that  fact,  and  requested  the  sale  to  be  made 
accordingly.  By  being  entirely  passive,  and  not  making 
known  to  the  officer  their  inability  to  stay  the  execution, 
and  not,  in  any  manner,  claiming  their  right  to  have  the 
property  sold  on  a  credit,  we  think  such  right  was  waived. 

The  complaint  simply  avers  the  inability  of  the  parties 
to  take  the  stay,  without  showing  that  the  plaintiff  in  the 
judgment,  or  the  officer  having  the  execution,  was  apprised 
of  that  fact;  or  that  the  defendants  took  any  steps  to  avail 
themselves  of  their  right  to  have  the  property  sold  on  a 
credit,  and,  in  this  respect,  it  is  fatally  defective. 

Other  objections  to  the  complaint  are  urged,  but  as  the 
foregoing  is  decisive,  it  is  unnecessary  to  notice  them. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

G.  M.  Overstreet  and  A.  B.  Hunter,  for  the  appellants. 

D.  D/P  Donald,  F.  M.  Finch,  and  A.  0.  Porter,  for  the 
appellee. 
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May  Term, 
Blackleqe  v.  Benedick  and  Others*  1859. 


JOVSft 

APPEAL  from  the  Franklin  Court  of  Common  Pleas.      Jokes. 

Perkins,  J. — Suit  against  the  indorser  of  notes  payable  jjutr9day 
at  a  bank.    The  complaint  did  not  allege  a  presentment  of  Jvne  2. 
the  notes  at  the  bank  for  payment,  protest,  and  notice,  &c, 
nor  an  excuse  for  the  failure  to  do  so.    It  alleged  that  the 
notes,  at  the  date  of  the  commencement  of  the  suit,  were 
lost.    Judgment  by  default. 

The  contract  of  an  indorser  of  a  note  payable  at  bank, 
is,  that  he  will  pay  it  on  failure  of  the  maker  to  do  so  on 
proper  presentment  and  demand,  if  he,  the  indorser,  is  duly 
notified  of  such  failure  of  the  maker. 

Such  demand,  failure,  and  notice,  where  no  legal  excuse 
for  failure  to  demand,  &c.,  exists,  are  a  condition  precedent 
to  the  liability  of  the  indorser,  and  a  complaint  which  fails 
to  aver  these  facts,  in  a  suit  against  the  indorser,  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  This 
objection  to  a  complaint  is  good  on  appeal.  See  Havens 
v.  Talbott,  11  Ind.  R.  323;  Chit  PL  328;  How.  (N.  Y.) 
Code,  193;  Slacum  v.  Pomery,  2  Cond.  (U.  S.)  Rep.  351; 
Byles  on  Bills,  top  p.  669. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded  with  instructions  to  set  aside  the  default, 
and  give  the  plaintiff  leave  to  amend. 

L.  Barbour  and  J.  D.  Howland,  for  the  appellant. 

G.  Holland  and  C.  C.  Bradley,  for  the  appellees. 


Jones  and  Others  v.  Jones. 


APPEAL  from  the  Shelby  Circuit  Court.  Thursday, 

Per  Curiam. — This  was  an  action  by  the  appellee  to  re-   Mne  " 
cover  a  tract  of  land  of  which  his  son  died  seized,  in  Sep- 
tember^ 1852.    Judgment  for  plaintiff. 
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May  Term,        The  appellants,  as  brothers  and  sisters  of  the  deceased, 
1859.      claimed  one-half  of  the  land.     The  land  had  been  deeded 


Ovemthmt  by  the  appellee  to  his  son.  The  deed  expressed  on  its  face 
Fbebmak.  that  the  land  was  so  conveyed  for  the  consideration  of 
1,000  dollars.  The  appellee  alleged  and  offered  to  prove 
that  the  consideration  was  natural  love  and  affection. 

This  was  objected  to,  as  tending  to  contradict  and  vary 
the  deed;  but  the  evidence  was  admitted.  This  presents 
the  only  point  in  the  case;  for,  if  the  land  was  a  gift  from 
the  father,  it  again  became  his  upon  the  death  of  his  son 
without  children,  &c.,  under  the  5th  subdivision  of  §  114, 
R.  S.  1843,  p.  436,  which  was  in  force  at  the  time  of  his 
death.  If  the  deed  from  the  father  to  the  son  was  conclu- 
sive evidence  of  the  consideration,  and  could  not  be  con- 
tradicted, then  the  appellants  were  entitled  to  one-half  the 
property,  &c    Id.  §  111. 

This  question  has,  in  effect,  been  already  settled  by  this 
Court     Rockhill  v.  Spraggs,  9  Ind.  R.  30. 

The  judgment  is  affirmed  with  costs. 

C.  Wright,  M.  M.  Ray,  and  T.  A.  Mc  Far  I  and,  for  the 
appellants. 


OVERSTREET   t>.    FREEMAN. 


friday,  APPEAL  from  the  Johnson  Court  of  Common  Pleas. 

Perkins,  J. — George  Freeman  sued  William  JET.  Over- 
street,  on  an  account  assigned  to  said  George  by  John  C 
Freeman,  thus : 

"  William  H.  Over  street  to  John  C.  Freeman,  Dr:  To 
81,438  staves,  at  5  dollars,  50  cents,  per  1,000,  $447.85. 
[Indorsed.]  For  value  received,  I,  J.  C.  Freeman,  assign 
all  my  interest  in  the  above  account  to  George  Freeman, 
without  recourse  on  me,  this  6th  day  of  January,  1857. 

John  C.  Freeman.99 

John  C.  Freeman,  the  assignor,  was  not  made  a  party; 
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nor  was  any  objection  taken  to  the  complaint  on  account  M»y  Term, 
of  the  omission*    But  the  assignment  was  in  writing,  not       1859. 
by  delivery.     This,  however,  cannot  change  the  rule  as  to  Ovmmtmebt 
parties,  because  an  account  is  not  made  assignable  by    Fbebman. 
statute,  by  indorsement,  so  as  to  vest  the  legal  title.     The 
assignment  in  writing,  therefore,  is  but  an  equitable  as- 
signment. 

In  a  complaint  upon  such  account  and  assignment,  the 
interest  of  the  plaintiff  must  be  averred,  as  well  as  the 
indebtedness  of  the  defendant;  and  while  the  written  ac- 
count itself  cannot  be  regarded  as  the  foundation  of  the 
action,  like  other  written  instruments,  it  would  seem  that 
the  written  assignment  of  it  might  be  set  out  and  filed 
with  the  complaint,  as  other  written  instruments,  so  that, 
not  being  denied  on  oath,  it  would  be  admitted.  The 
account  itself,  however,  would  have  to  be  proved.  The 
assignment,  being  a  formal  written  instrument,  signed  by 
the  party,  would  seem  properly  to  stand  on  the  footing  of 
other  written  instruments. 

Answer,  in  denial  of  the  account,  with  special  para- 
graphs of  payment,  set-off,  &c.  Trial  by  the  Court,  and 
judgment  for  the  plaintiff. 

On  the  trial,  John  C.  Freeman  was  admitted  as  a  wit- 
ness without  objection,  so  far  as  appears  by  the  record. 

No  question  of  law  has  been  properly  raised  except  as 
to  the  right  of  an  assignee  of  an  open  account  to  sue  on 
it  in  his  own  name.  Of  this  we  have  no  doubt.  Strong 
v.  Clem,  at  this  term  (1). 

On  the  weight  of  evidence,  we  cannot  reverse  the  judg- 
ment. 

Per  Curiam. — The  judgment  is  affirmed  with  5  per  cent, 
damages  and  costs. 

S.  P.  Oyler  and  F.  M.  Finch,  for  the  appellant. 

(?.  M.  Overstreet  and  A.  B.  Hunter,  for  the  appellee. 

(1)  Ante,  37. 
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M»y  Term, 
1859.  HoLMBfl  and  Another  v.  Ebehsolb  and  Another. 

Shaw 

Bum.         APPEAL  from  the  Huntington  Court  of  Common  Pleas. 

pyfo  Perkins,  J. — Suit  upon  promissory  notes.    Answer,  that 

June  3.  the  notes  were  given  for  the  consideration  of  spirituous 

liquors  sold  to  defendant  in  1856,  which  liquors  were  not 

sold  for  sacramental,  &c,  purposes. 

Demurrer  to  the  answer  overruled.  Judgment  for  the 
defendants. 

The  judgment  was  clearly  erroneous.  The  sale  of  the 
liquors  was  not  illegal,  and  was  a  sufficient  consideration 
for  the  notes. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  with  instructions  that  the  demurrer  be 
sustained. 

JET.  C.  Newccmbj  J.  &  Tarkington,  and  L  De  Long,  for 
the  appellants. 


Shaw  v.  Bbeese. 


If  a  feme  covert,  owning  real  estate,  die  Intestate  without  issue,  and  without  a 
surviving  parent  or  parents,  but  leaving  her  husband  surviving  her,  the  en- 
tire estate  descends  to  the  husband. 

friday,  APPEAL  from  the  Delaware  Circuit  Court, 

Perkins,  J. — Complaint  for  partition.  Partition  ad- 
judged. 

The  facts  are,  that  Moses  Breese,  on  the  18th  of  May, 
1842,  conveyed  by  a  deed  with  usual  covenants,  in  consid- 
eration of  love  and  affection,  to  his  daughter,  Caroline 
Breese,  the  tract  of  land  of  which  partition  was  asked. 
In  1855,  said  Caroline  intermarried  with  George  Shaw. 
In  1857,  she  died  intestate,  leaving  no  children  nor  father 
nor  mother. 
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Her  brothers  and  sisters  living,  and  the  descendants  of  H»7  Term, 
those  deceased,  now  claim  the  whole,  or  some  part,  of  said       1869* 
tract  of  land,  under  the  statute  of  the  state  regulating*       Shaw 
descents.     The  husband,  also,  claims  it  under  the  same     Brass, 
statute. 

The  statute  provides  (§  26, 1  B.  S.  p.  251)  that,  "If  a 
husband  or  wife  die  intestate,  leaving  no  child  and  no 
father  or  mother,  the  whole  of  his  or  her  property,  real  and 
personal,  shall  go  to  the  survivor." 

It  appears,  from  the  statement  of  facts  above,  that  this 
case  exactly  fills  the  conditions  of  the  section  of  the  stat- 
ute quoted,  under  which  the  whole  property  goes  to  the 
surviving  wife  or  husband. 

But  it  is  contended  that  this  section  is  to  be  modified 
by  construction;  that  it  was  intended  by  the  legislature 
that  it  should  be  taken  in  connection  with  other  sections 
of  the  statute  of  descents.  We  do  not  deny  the  rule  of 
construction,  but  see  nothing  in  the  statute  that  will 
change  the  effect  of  §  26  upon  the  application  of  the  rule. 

The  statute  of  descents  varies  to  meet  cases.  Upon 
one  set  of  facts,  the  property  descends  in  one  mode,  upon 
another  set,  in  another.  These  different  cases  are  met  and 
provided  for  by  different  sections. 

From  §  1  to  §  6  inclusive,  the  provisions  may  be  regard- 
ed as  enacted  upon  the  hypothesis  that  there  is  no  surviv- 
ing wife  or  husband. 

Section  7  may  have  been  enacted  upon  the  hypothesis 
that  though  there  were  no  children,  yet  there  might  be  a 
father  or  mother  to  whom  the  property  might  descend; 
and,  as  against  them,  in  the  state  of  facts  assumed  in  the 
section,  the  property  should  revert  to  the  donor. 

In  the  cases  met  by  the  26th  section,  there  is  neither 
children  nor  father  nor  mother,  but  there  is  a  surviving 
husband  or  wife.  In  all  such  cases,  the  whole  property, 
after  payment  of  debts,  goes  to  the  survivor.  If  there  was 
a  doubt  as  to  the  construction  we  have  put  upon  the  sec- 
tions, we  should  be  compelled  to  throw  that  doubt  in  favor 
of  the  surviving  husband  or  wife;  as  §  15  of  the  statute 
enacts  that — 
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M»y  Term,       "Every  rule  of  descent  or  distribution  prescribed  by  this 
1859.      act  shall  be  subject  to  the  provisions  made  in  behalf  of 
Cokklin     the  surviving  husband  or  wife  of  the  decedent.'9 
Fihvsll.         Per  Curiam. — The  judgment  is  reversed  with  costs. 
Let  the  petition  be  dismissed. 
W.  March,  for  the  appellant 
C.  M.  Anthony,  for  the  appellee. 


Conklin  and  Others  v.  Finnell  and  Another. 

Friday,  APPEAL  from  the  Fayette  Circuit  Court. 

Perkins,  J. — Suit  upon  a  bill  of  exchange.  The  com- 
plaint was  filed  on  the  15th  day  of  September,  1855,  being 
the  sixth  judicial  day  of  the  then  term.  On  the  filing  of 
the  complaint,  Nelson  Truster,  Esq.,  an  attorney  of  that 
Court,  appeared  for  the  defendants,  and  filed  and  proved  a 
warrant  of  attorney,  authorizing  him  to  confess  judgment 
against  the  defendants  for  the  sum  of  2,101  dollars,  with 
interest  from  date,  and  costs.  The  warrant  was  dated 
August  21, 1855.  It  did  not  describe  the  cause  of  action, 
but  it  did  the  parties  to  the  suit.  The  judgment  was  ren- 
dered for  the  correct  amount. 

It  would  have  been  better  if  the  warrant  of  attorney  had 
particularly  described  the  cause  of  action,  so  that  it  might 
have  plainly  appeared  that  it  was  intended  to  be  applied 
to  the  suit  in  which  it  was  used.  But  we  think  the  defend- 
ants cannot  complain,  as,  if  it  was  not  intended  for  the  suit 
in  which  it  was  used,  there  may  be  one  less  judgment 
against  them,  than  otherwise  might  be. 

The  bill  of  exchange  set  out  in  the  complaint,  contained 
a  waiver  of  valuation  laws.  The  warrant  of  attorney  did 
not;  but  as  we  must  take  it  that  it  was  to  be  applied  to 
the  cause  of  action  described  in  the  complaint,  the  judg- 
ment was  properly  rendered  without  benefit  of  appraise- 
ment laws. 
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Per  Curiam. — The  judgment  is  affirmed  with  5  per  cent.  May  T«na> 

damages  and  costs.  1859. 

N.  and  G.  Truster  and  X  M.  Wilson,  for  the  appellants.  Lake 

jB.  F.  Claypool,  for  the  appellees.  Jasbxtt. 


i»  m 


Lake  and  Wife  v.  Jarrett  and  Others. 

Although  parties  may  he  willing  and  competent  to  make  partition  of  their 
lands  among  themselves,  yet  either  of  them  may  commence  proceedings  for 
partition  under  the  statute,  without  first  making  an  effort  for  an  agreement 
upon  the  terms  of  partition  without  such  proceedings. 

Where  the  Court  ordered  commissioners  to  set  apart  to  each  of  the  parties  to 
the  proceeding  for  partition  one-fifth  of  the  premises,  the  commissioners  re- 
ported that  the  land  was  not  susceptible  of  partition,  without  great  detri- 
ment to  the  parties,  and  recommended  a  sale  according  to  law.  The  defend- 
ants objected  to  the  sale,  and  protested  against  the  sale  of  their  part,  and 
asked  that  it  might  be  set  off.  The  objections  to  the  report  were,  1.  That 
it  was  untrue.  2.  That  it  did  not  set  forth  the  facts  upon  which  the  opinion 
of  the  commissioners  was  based.  But  the  Court  overruled  the  objections 
and  ordered  the  sale. 

Held,  1.  That  if  the  meaning  of  the  report  was,  that  the  partition  could  not 
be  made  into  fifths,  as  ordered,  the  Court  erred  in  ordering  the  defendants' 
part  to  be  sold,  without  a  report  showing  that  their  part  could  not  be  divided 
from  the  rest  without  detriment,  &c.;  but  if  the  report  meant  that  the  de- 
fendants' share  could  not  be  so  set  off  to  them,  then  the  second  objection  of 
the  defendants  to  the  report  should  have  been  sustained. 

3.  That  the  report  would  have*  been  sufficient,  in  the  absence  of  any  objection. 

APPEAL  from  the  Wayne  Court  of  CQmmon  Pleas.      Wednesday, 

June  8. 

Worden,  J. — Petition  for  partition  by  the  appellees 
against  the  appellants.  The  property  sought  to  be  par- 
titioned was  a  quarter  section  of  land,  one-fifth  of  which 
belonged  to  each  of  four  of  the  petitioners,  and  one-fifth  to 
the  defendants.  Prayer,  that  partition  be  made  between 
the  parties  plaintiff  and  defendant,  according  to  their  re- 
spective rights. 

The  defendants  answered  that  they  had  never  refused 
to  make  partition  of  the  estate,  &c,  but  have,  at  all  times, 
been  willing  and  anxious  to  make  the  same,  and  are  now 
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May  Tenn,   willing,  as  the  owners  are  competent  to  do,  without  apply- 
1889,      ing  to  this  Court,  and  that  the  plaintiffs  have  refused  to  do 
Lues       bo,  wherefore,  &a 
Jjjuktt.         A  demurrer  was  sustained  to  this  answer,  and  we  think 
correctly.     Although  the  parties  might  be  perfectly  willing 
to  make  partition,  yet  they  might  not  be  able  to  agree 
upon  the  manner  of  doing  it.     The  statute,  we  think, 
authorizes  the  proceeding,  although  some,  or  all,  of  the 
parties  in  interest,  are  willing  to  have  partition  made. 
Although  the  parties  may  be  willing  and  competent  to 
make  partition  amongst  themselves,  yet  they  are  not  re- 
quired to  make  an  effort  to  agree  upon  terms,  before  pro- 
ceedings can  be  instituted  by  either  of  them,  for  a  parti- 
tion under  the  statute. 

The  Court  awarded  partition  as  prayed  for,  and  ap- 
pointed commissioners  to  set  apart  to  each  party  his  re- 
spective one-fifth  part  of  the  premises. 

The  commissioners  reported  "that  after  careful  survey 
and  examination  of  the  lands  aforesaid,  and  after  due  de- 
liberation upon  the  premises,  they  are  of  opinion  that  the 
land  aforesaid  is  not  susceptible  of  partition  without  great 
detriment  to  the  interests  of  the  parties  concerned ;  and 
they  therefore  recommend  that  the  land  be  appraised  and 
sold  according  to  law,  for  the  benefit  of  said  heirs." 

The  defendants  filed  their  written  objections  to  the  re- 
port of  the  commissioners,  so  far  as  the  sale  of  the  prop- 
erty was  concerned,  and  protested  against  the  sale  of  their 
share  thereof,  and  asked  that  it  might  be  set  off  to  them 
from  the  residue,  by  proper  partition. 

The  objections  to  the  report  are,  first,  that  it  is  not  true; 
and,  second,  that  it  does  not  set  forth  the  facts  upon  which 
the  opinion  of  the  commissioners  is  based. 

These  objections  the  Court  overruled,  and  ordered  the 
land  to  be  Bold,  exception  being  properly  taken. 

It  is  doubtful  whether  the  report  of  the  commissioners, 
although  its  language  is  general,  should  be  construed  to 
mean  that,  in  their  opinion,  the  land  could  not  be  divided 
by  setting  off  the  share  of  the  defendants  by  itself,  and 
the  shares  of  the  plaintiffs  all  together,  thus  dividing  the 
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land  into  two  unequal  parts.     The  more  natural  interpre-   May  Term, 
tation  would  be,  that  in  their  opinion  it  could  not  be  di-      18*®- 
vided  into  the  five  parts,  as  specified  in  the  order  of  the       I<*n 
Court  directed  to  them.  Jabbbtt. 

The  18th  section  of  the  act  on  the  subject  (2  R.  S.  p. 
332),  provides  that, "  When  such  commissioners  shall  re- 
port to  the  Court,  that  the  whole  or  part  of  the  lands  of 
which  partition  is  demanded,  cannot  be  divided  without 
damage  to  the  owners,  the  Court,  in  its  discretion,  may 
order  the  whole,  or  such  part  of  the  premises  to  be  sold. 
•  *  •  And  if  part  only  be  sold,  the  remainder  may  be 
partitioned,  subject  to  the  rules  hereinbefore  provided." 

This  provision  clearly  contemplates  a  sale  of  a  portion 
of  the  land,  and  a  partition  of  the  residue,  in  a  proper 
case.  If  the  report  of  the  commissioners  is  to  be  con- 
strued to  mean  that  the  land  could  not  be  divided  as 
ordered  by  the  Court,  viz*,  into  five  parts,  without  great 
detriment,  &c»,  and  not  that  it  could  not  be  divided  by 
setting  off  to  the  defendants  their  portion,  then  we  think 
the  order  of  the  Court  was  wrong,  in  directing  a  sale  of 
the  defendants'  share,  without  any  report  showing  that 
their  share  could  not  be  divided  from  the  rest  without  de- 
triment to  the  parties.  On  the  other  hand,  if  the  report 
is  to  be  regarded  as  passing  upon  the  susceptibility  of  a 
division  by  setting  off  to  the  defendants  their  share,  then 
we  are  of  opinion  that  the  objection  taken,  that  it  did  not 
set  forth  the  facts  upon  which  the  commissioners  based 
their  conclusion,  should  have  prevailed.  The  report  would 
probably  have  been  entirely  sufficient  had  no  objection 
been  taken;  but  having  been  taken  the  objection  should 
have  been  sustained.  The  Court  had  a  discretion  to  exer- 
cise, as  to  the  order  which  it  should  make  in  the  premises, 
and  in  such  case,  the  facts  should  have  been  reported,  that 
such  discretion  might  be  exercised  properly.  This  view  is 
fully  sustained  by  the  case  of  Tucker  v.  Tucker,  19  Wend. 
226,  where  such  objection  was  allowed  to  prevail.  Vide, 
also,  Laeoss  v.  Keegan,  2  Ind.  R.  406. 

We  are  of  opinion  that  the  order  of  the  Court  for  the 
sale  of  the  whole  premises  was  erroneous,  and  that  it  must 
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May  Term,   be  reversed.     It  should,  perhaps,  be  remarked  that  the  ap- 
peal in  this  case  was  properly  taken  as  from  an  interlocu- 


1869, 


Gillispib    tory  order. 

The  Fort       P*r  Curiam. — The  judgment  is  reversed  with  costs. 
KtAiI&^Co.  Cause  remanded  for  further  proceedings  not  inconsistent 
with  this  opinion. 

O.  W.  Julian,  for  the  appellants. 

M.  Wilson  and  C.  H.  Burchenal,  for  the  appellees. 


Gillispib  v.  The  Fort  Wayne  and  Southern  Rail- 
road Company. 

Wedn*davt         APPEAL  from  the  Grant  Circuit  Court. 

June  8. 

Per  Curiam. — Suit  upon  a  promissory  note  given  for 
a  subscription  of  stock  in  The  Fort  Wayne  and  Southern 
Railroad  Company. 

There  was  an  answer  alleging  that  the  note  had  been 
delivered  to  one  Jones,  who  was  authorized  to  collect  it, 
and  apply  the  proceeds  upon  a  debt  due  from  the  com- 
pany to  him. 

This  answer  showed  the  beneficial  interest  in  the  note 
to  be  in  Jones,  and  a  demurrer  to  it  should  have  been  over- 
ruled. 

There  were  paragraphs  of  fraud  and  failure  of  consid- 
eration, and  one  of  special  non  est  factum,  too  evidently 
insufficient  in  their  allegations  to  require  notice. 

The  judgment  is  reversed  with  costs.  Cause  remand- 
ed, with  instructions  to  proceed  in  accordance  with  this 
opinion. 

J.  Brownlee,  for  the  appellant. 

R.  T.  St.  John,  A.  Steele,  and  H.  D.  Thompson,  for  the 
appellees. 
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May  Term, 
Moody  and  Others  v.  West.  1859. 


MOODT 


In  1835,  in  a  proceeding  for  the  partition  of  the  lands  of  a  decedent,  certain  West. 
land  was  assigned  to  the  widow  as  her  dower,  and  his  lands,  not  being  sus- 
ceptible of  partition,  were  ordered  to  be  sold  subject  to  the  dower.  The  or- 
der of  sale  directed  that  the  commissioners  sell  the  land,  excepting  the 
widow's  dower.  The  commissioners  reported  that  they  had  made  the  sale 
excepting  the  dower,  describing  it  by  metes  and  bounds.  The  sale  was  con- 
firmed, and  a  deed  made  purporting  to  convey  to  the  purchaser  all  the  inter- 
est of  the  heirs  ot  the  decedent  in  the  premises,  subject  to  the  widow's  dower. 

Hdd,  1.  That  the  order  authorized  the  sale  of  the  entire  estate,  subject  to  the 
widow's  dower;  and  the  reversion  vested  in  the  purchaser. 

2.  That  the  Court,  under  the  statute  of  1831,  had  authority  to  make  such  or- 
der; that  the  language  of  the  statute  is  broad  enough  to  convey  estates  in 
reversion  as  well  as  in  possession. 

APPEAL  from  the  Franklin  Circuit  Court.  Wednesday, 

Worden,  J. — Complaint  by  the  appellants  against  the    une 
appellee  to  quiet  their  title  to  a  certain  piece  of  land.   The 
defendant  answered,  setting  up  a  title  in  himself.     Trial 
by  the  Court,  finding  and  judgment  for  the  defendant. 

The  facts  are,  that  in  1830,  John  Lefforge  died  intestate, 
leaving  to  his  heirs  certain  lands,  of  which  that  in  contro- 
versy is  a  part  Afterwards,  in  1835,  in  a  proceeding  in 
the  Franklin  Probate  Court  for  a  partition  of  the  lands  of 
the  deceased  between  his  heirs,  the  land  in  dispute  was  set 
apart  and  assigned  to  his  widow  as  her  dower  in  his  estate, 
and  his  lands  were  ordered  to  be  sold  (not  being  suscepti- 
ble of  an  equitable  partition)  subject  to  the  dower  of  the 
widow,  which  had  been  thus  assigned  to  her.  The  order 
of  sale  directs  that  the  "  commissioners,  or  any  two  of  them, 
proceed  to  sell  the  aforesaid  land,  in  said  report  mentioned 
(excepting  the  widow's  dower,  which  is  set  off  to  her  as 
aforesaid),  to  the  highest  bidder,"  &c. 

The  commissioners  made  sale  of  the  land  to  one  John 
GarUj  and  reported  that  they  had  made  such  sale,  "except- 
ing the  widow's  dower  in  the  premises,"  describing  such 
dower  by  metes  and  bounds.  The  sale  was  confirmed  and 
a  deed  ordered  and  made  to  the  purchaser.  The  deed  pur- 
ports to  convey  to  the  purchaser  all  the  interest  of  the  heirs 
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May  Tern,   of  the  decedent  in  the  premises,  subject  to  the  widow's 
1859»      dower. 

Pifbr  The  plaintiffs,  as  the  heirs  at  law  of  the  intestate,  claim 

Ths  Con-    that  the  reversion  in  the  property  thus  set  apart  to  the 

ic^Tuwr-   w^ow  f°r  her  dower,  did  not  pass  to  the  purchaser  by  such 

pikb  Co.     sale;  but  that  upon  the  death  of  the  widow,  they  will  be 

entitled  to  the  same  as  such  heirs. 

West,  claiming  under  Gant,  insists  that  by  the  sale  and 
conveyance,  the  entire  estate  passed  to  Ganty  subject  merely 
to  the  life  estate  of  the  widow.  This  is  the  only  question 
presented  in  the  case. 

We  are  of  opinion  that  the  order  of  sale  was  sufficient, 
in  terms,  to  authorize  the  sale  of  the  entire  estate,  subject 
to  the  widow's  dower;  and  that  the  proceedings  vested 
such  interest  in  the  purchaser,  if  the  Court  had  authority 
to  make  such  order. 

The  proceedings  were  had  under  the  statute  of  1831,  to 
provide  for  the  partition  of  real  estate.  Vide  R.  S.  1838, 
p.  426.  Under  this  statute,  the  Court  had  power  to  make 
partition  (and  in  a  proper  case  to  order  a  sale)  "when  two 
or  more  persons  were  proprietors  of  any  real  estate."  This 
language  is  broad  enough  to  cover  estates  in  reversion  as 
well  as  in  possession,  and,  in  our  opinion,  the  proceedings 
were  authorized  by  the  statute. 

It  follows  that  the  finding  and  judgment  below  are 
right 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 
G.  Holland  and  J.  Ryman,  for  the  appellants. 
J.  D.  Howland  and  D.  D.  Jones,  for  the  appellee. 


Piper  and  Others  v.  The  Connersville  and  Liberty 
Turnpike  Road  Company. 

An  appeal  lies  from  the  decision  of  the  Circuit  Court  in  a  proceeding  for  the 
assessment  of  damages. 
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The  general  law  providing  for  appeals  to  the  Supreme  Court  (2  R.  8.  p.  158,    May  Term. 

f  550),  repealed  the  provision  of  the  statute  (1  K.  S.  p.  395,  $  7)  making        1859. 

the  decision  of  the  Circuit  Court  final  in  such  cases.  

The  Court,  in  this  case,  by  agreement  of  parties,  ordered  that  three  viewers        •"*■* 

should  examine  certain  premises,  and  assess  the  damage  occasioned  by  the     The  Con- 

construction  of  the  road  through  them,  and  that  if  they  should  desire  to  hear    hsbbville, 

evidence  they  must  notify  the  parties;  and  the  parties  acquiesced  in  the  or-         '     pBN" 

der.    Two  of  the  viewers  did  not  desire  to  hear  evidence;  but  made  their 

report  upon  their  examination  of  the  premises. 
Bddt  1.  That  it  could  not  be  objected  that  the  assessment  was  made  without 

hearing  evidence. 
2.  That  the  viewers  were  not  a  jury;  that  by  the  agreement  to  an  assessment 

by  viewers,  the  right  to  a  jury  was  waived;  that  the  action  of  a  majority  of 

the  viewers  was  sufficient. 

APPEAL  from  the  Fayette  Circuit  Court.  Wednesday 

June  8 

Worden,  J* — This  was  a  proceeding  before  a  justice  of 
the  peace,  by  the  appellees,  to  procure  an  assessment  of 
damages  sustained  by  the  appellants  in  consequence  of  the 
running  of  the  road  of  the  company  through  the  land  of 
the  appellants.  An  assessment  was  made  before  the  jus- 
tice, from  which  the  appellants  in  this  Court  appealed  to 
the  Circuit  Court.  The  proceedings  were  had  under  the 
provisions  of  the  "  act  authorizing  the  construction  of  plank, 
macadamized,  and  gravel  roads."     1  R.  S.  p.  394. 

In  the  Circuit  Court,  the  cause  came  on  for  hearing  be- 
fore the  Court,  whereupon  the  Court,  by  the  consent  of 
the  parties,  appointed  three  disinterested  resident  citizens, 
as  viewers  to  assess  the  damages,  who  were  duly  sworn, 
and  by  the  agreement  of  the  parties  were  permitted  to  view 
the  premises,  and  it  was  ordered  that,  if  before  making 
their  report,  they  should  deem  it  necessary  to  hear  the  evi- 
dence of  the  witnesses  subpoenaed,  they  should  give  notice 
to  the  parties  respectively. 

Two  of  the  viewers  thus  appointed  made  their  report, 
assessing  the  damages  at  75  dollars. 

The  other  one  reported  that  he  could  not  agree  with  his 
co-viewers  as  to  the  amount  of  damages  to  be  assessed, 
and  asked  to  be  allowed,  with  the  other  viewers,  to  hear 
evidence  touching  the  extent  of  injury  and  amount  of 
damages,  before  making  his  final  return. 

The  Court,  on  motion  of  the  company,  confirmed  the 
Vol.  XIL-26 
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May  Tenn,  majority  report,  and  rendered  judgment  in  favor  of  the  ap- 
1859.  pellants  for  the  sum  thus  assessed.  Appellants  moved  for 
Finn       a  new  trial,  but  the  motion  was  overruled  and  exception 

Ths  Con-    was  taken. 

S^rSE?  ^e  appellees  make  the  point,  that  an  appeal  does  not 
pixa  Co.  lie  to  this  Court  from  the  decision  of  the  Circuit  Court  in 
such  case.  But  this  is  settled  the  other  way  by  the  case  of 
The  Indiana  Central  Railway  Co.  v.  Atkinson,  6  Ind.  R. 
149,  and  case  there  cited.  It  may  be  further  observed  in 
relation  to  this  point,  that  although  the  statute  on  which 
these  proceedings  are  based,  provides  that  "the  judgment 
of  the  Circuit  Court  shall  be  final  between  the  parties" 
(1  R.  S.  p.  395,  §  7),  yet  this  statute  was  approved  prior 
to  the  general  statute  providing  for  appeals  to  the  Su- 
preme Court  2  R.  S.  p.  158,  $  550.  The  statute  last 
cited  provides  for  an  appeal  from  the  Circuit  and  Common 
Pleas  to  the  Supreme  Court,  from  all  final  judgments,  ex- 
cept in  actions  originating  before  a  justice  of  the  peace,  or 
mayor  of  a  city,  where  the  amount  in  controversy  exclu- 
sive of  interest  and  costs,  does  not  exceed  10  dollars.  The 
language  of  this  statute  undoubtedly  covers  such  a  case  as 
the  present,  and  if  there  is  any  conflict  between  the  two 
statutes,  the  latter  must  govern,  as  it  would,  by  implication, 
repeal  the  former.     Ind.  Dig.,  p.  750,  §  38. 

The  first  error  complained  of  is,  that  the  viewers  viewed 
the  premises,  and  two  of  them  assessed  the  damages,  with- 
out hearing  evidence  as  to  the  true  amount  of  damages. 
There  is  nothing  in  this  objection.  The  record  does  not 
show  that  the  appellants  offered  any  testimony,  nor  that 
they,  in  any  manner,  objected  to  the  viewers  examining 
the  premises  and  making  the  assessment  upon  such  exam- 
ination, unless  they  themselves  should  wish  to  hear  tes- 
timony as  to  the  amount  of  damages.  The  Court  made 
the  order  by  the  agreement  of  the  parties,  that  the  viewers 
should  examine  the  premises,  and  if  they  should  desire  to 
hear  evidence,  they  should  notify  the  parties.  This  order 
was  acquiesced  in  by  the  parties.  Two  of  the  viewers  did 
not  desire  to  hear  evidence,  and  made  their  report  upon 
their  examination  of  the  premises.     We  think  it  was  then 
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too  late  to  object  that  the  assessment  was  made  without   May  Term, 
hearing  evidence.  1889. 

The  second  objection  is,  that  the  Court  received  and       Front 
adopted  the  report  of  the  majority  of  the  viewers,  without    thb  Cow- 
showing  the  cause  of  the  absence  of  the  other,  and  ac-  ^R8xubh- 
counting  therefor.     This  error  is  not  true  in  point  of  fact,     pike  Co. 
as  the  record  shows  that  the  third  viewer  was  present  and 
made  his  report,  showing  that  he  had  acted  with  the  others, 
but  could  not  agree  with  them  in  the  conclusion  to  which 
they  had  come. 

The  third  error  assigned  is,  that  as  the  viewers  are  to  be 
regarded  as  jurors,  their  report  or  verdict  must  be  unani- 
mous, or  it  is  a  nullity;  that  otherwise  the  constitutional 
right  of  trial  by  jury  would  be  violated. 

Under  the  decision  of  this  Court,  in  the  case  of  The  Lake 
Erie,  Wabash,  and  St.  Louis  Railroad  Co.  v.  Heath,  9  Ind. 
R.  558,  the  appellants,  had  they  demanded  it,  would  have 
been  entitled  to  a  jury  trial,  but  they  did  not  do  so;  on  the 
contrary  they,  by  agreement,  consented  to  the  appointment 
of  viewers,  as  provided  in  the  statute  under  which  the  pro- 
ceedings were  had.  In  the  case  above  cited,  the  Court,  in 
speaking  of  the  constitutional  provision  in  reference  to  the 
right  of  trial  by  jury,  say  that  "  It  is  a  provision,  however, 
which  a  party  may  waive.  Had  the  defendant  below,  in 
this  case,  not  demanded  a  jury,  but  acquiesced  in  the  ap- 
pointment of  a  new  set  of  appraisers,  the  case  would  have 
stood  like  an  ordinary  one  where  a  jury  is  waived." 

The  appellants  having  waived  the  right  of  trial  by  jury, 
and  consented  to  the  assessment  of  damages  by  viewers, 
under  the  provisions  of  the  statute,  it  remains  to  inquire 
whether  the  action  of  the  majority  of  those  viewers  is  suffi- 
cient This  proposition  seems  to  be  settled  by  statute.  In 
2R.8.p.  339, 1  1,  clause  2,  it  is  provided  that,  "  Words 
importing  a  joint  authority  to  three  or  more  persons,  shall 
be  construed  as  authority  to  a  majority  of  such  persons, 
unless  otherwise  declared  in  the  law  giving  authority  to 
such  persons."  We  discover  nothing  in  the  law,  under 
which  the  proceedings  were  had,  providing  for  the  appoint- 
ment of  viewers,  by  which  it  is  "otherwise  declared,"  and 
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Howard. 
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we  are,  therefore,  of  opinion  that  the  report  of  the  majority- 
was  sufficient 

The  fourth  and  last  error  assigned  is  substantially  the 
same  as  the  third,  and  what  we  have  said  in  relation  to 
the  third,  disposes  of  it. 

We  see  no  error  in  the  record  sufficient  to  reverse  the 
judgment 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

N.  and  G.  Truster,  X  &  Reid,  and  &  Heron,  for  the  ap- 
pellants. 

B.  F.  Claypool,  for  the  appellees. 


12 
167 


Tardy  v.  Howard  and  Another. 

Complaint  against  A.  and  B.  for  unlawfully  taking  and  detaining  personal 
property.  The  property  was  delivered  to  the  plaintiff,  upon  his  giving  an 
undertaking,  &c.  Answers,  1.  In  denial.  2.  By  A,,  property  in  a  stranger. 
8.  By  B.,  property  in  himself.  Trial  by  jury;  verdict  as  follows:  "We 
the  jury,  find  for  the  defendants/' 

Held,  1.  That  the  verdict  being  general,  embracing  all  the  issues,  it  finds  the 
property  to  be  in  B.  and  also  in  a  stranger,  and  hence,  is  inconsistent  with 
itself,  and  bad. 

2.  That  the  verdict  did  not  authorize  a  judgment  for  a  return  of  the  property, 
because  it  did  not  determine  the  value  of  the  property. 

S.  That  the  verdict  amounts  to  nothing  more  than  a  finding  for  the  defendants 
on  their  denial  of  having  taken  the  property;  and  that,  in  this  view,  the  ob- 
jection for  inconsistency  is  obviated,  and  the  verdict  may  stand,  if  the  de- 
fendants see  proper  so  to  treat  it. 


Wednesday, 
June  8. 


APPEAL  from  the  Switzerland  Circuit  Court, 

Wohden,  J. — Complaint  by  the  appellant  against  the 
appellees  for  unlawfully  taking  and  detaining  fifty  tons  of 
hay,  the  property  of  the  plaintiff. 

The  property  was  taken  by  the  coronor  (to  whom  the 
writ  was  directed),  and  delivered  to  the  plaintiff,  on  his 
giving  an  undertaking,  as  required  by  law. 

Answers,  in  denial,  and  by  Howard,  that  the  property 
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was  in  one  William  Wilson,  and  by  White,  that  the  pro-  M»y  Term, 
perty  was  in  himself.  1859. 

Trial  by  a  jury,  who  returned  the  following  verdict,  viz.:      Tahdt 
"  We  the  jury,  find  for  the  defendants."  Howaxd. 

The  plaintiff  moved  to  set  aside  the  verdict  for  the  rea- 
son, amongst  others,  that  it  did  not  find  the  value  of  the 
hay,  or  to  whom  it  belonged;  but  the  motion  was  over- 
ruled, and  judgment  was  rendered  for  the  defendants  for 
costs,  and  for  a  return  of  the  hay.     The  plaintiff  excepted. 

The  verdict  is  a  general  one,  embracing  all  the  issues, 
and  in  that  view  it  finds  the  property  to  be  in  White,  and 
also  in  Wilson,  Thus  it  is  repugnant  and  inconsistent 
with  itself.  Such  a  verdict  has  been  held  bad  in  Ohio. 
Hewson  v.  Safin,  7  Ham.  .223.  The  Court,  in  that  case, 
in  quoting  the  language  of  Judge  Story,  in  Barrett  v. 
Stearns,  1  Mas.  447,  say:  "If  there  be  a  material  repug- 
nancy in  the  verdict,  it  is  not  competent  for  the  Court  to 
decide  which  is  the  truth  of  the  case;  and  if  it  were  other- 
wise, there  is  no  authority  to  substitute  its  own  opinion 
for  that  of  the  jury.  In  such  case,  the  repugnancy  will  be 
fatal." 

The  evidence  not  being  before  us,  we  are  not  advised  on 
what  ground  the  jury  found  for  the  defendants;  whether 
because  the  property  was  White's  or  Wilson's,  or  because 
the  defendants  had  not  taken  or  detained  it. 

But  passing  over  the  repugnancy  of  the  verdict,  we  are 
of  opinion  that  it  does  not  authorize  a  judgment  for  a  re- 
turn of  the  property. 

The  statute  provides  that  where  the  property  has  been 
delivered  to  the  plaintiff,  and  the  defendant  claims  a  return 
thereof,  judgment  for  the  defendant  may  be  for  a  return  of 
the  property,  or  its  value,  where  a  return  cannot  be  had. 
2  R.  S.  p.  122.  It  also  provides  that  the  jury  must  assess 
the  value  of  the  property,  whenever  by  their  verdict  there 
will  be  judgment  for  a  return.     Id.  p.  115,  §  339. 

If  the  verdict  be  taken  to  have  determined  the  title  to  be 
in  White  or  Wilson,  or  both,  so  as  to  authorize  a  judgment 
of  return,  the  plaintiff  was  entitled  to  have  the  same  jury 
determine  its  value,  so  as  to  furnish  the  measure  of  dam- 
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Umj  Term,   ages  in  case  it  could  not  be  returned.    Here  is  omitted  a 
I******      positive  requirement  of  the  statute;  and  without  a  com- 


Tra  Ivdiak-  pliance  with  this  requirement  we  think  no  return  can  be 

APOLIS,  &C.t  ,      , 

Rxiulo'd  Co.  awarded. 

Paramorb  '*  *^e  YeTt^c*>  a8  **  stands,  cannot  have  the  effect  of 
authorizing  a  judgment  for  a  return  of  the  property,  it 
amounts  to  nothing  more  than  a  finding  for  the  defendants 
on  their  denial  of  having  taken  it,  and  in  that  view,  the 
objection  on  the  score  of  repugnancy  is  obviated-  In  that 
view,  we  think  the  verdict  may  stand,  if  the  defendants 
see  proper  to  treat  it  merely  as  passing  upon  the  question 
of  taking  and  detaining  the  property.  [But  see  Chissom 
v.  Lamcool,  9  Ind.  R.  530.] 

Per  Curiam* — The  judgment  is  reversed  with  costs. 
Cause  remanded  for  further  proceedings,  with  leave  to  the 
defendants  to  take  judgment  on  the  verdict  against  the 
plaintiff  for  costs  in  the  Circuit  Court,  or,  at  their  option, 
to  move  to  set  aside  the  verdict  for  not  assessing  the  value 
of  the  property  so  as  to  enable  them  to  take  judgment  for 
a  return. 

&  Carter,  for  the  appellant       » 


The  Indianapolis  and  Cincinnati  Railroad  Company  v. 
Paramore. 


Wednesday, 
JuneS, 


APPEAL  from  the  Decatur  Court  of  Common  Pleas. 

Per  Curiam,— Action  by  the  appellee  against  the  appel- 
lants to  recover  damage  for  the  killing  of  a  steer  by  the  en- 
gine and  cars  of  the  appellants  upon  their  road  where  it 
was  not  fenced. 

The  action  was  brought  before  a  justice  of  the  peace, 
where  a  demurrer  was  filed  to  the  complaint.  On  appeal 
to  the  Common  Pleas,  the  cause  was  tried  by  the  Court 
without  any  express  notice  being  taken  of  the  demurrer, 
and  there  was  a  finding  and  judgment  for  the  plaintiff  be- 
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low.     It  is  insisted  that  error  has  intervened  in  the  trial  of  M»y  T««» 
the  cause  without  disposing  of  the  demurrer.     We  think       1859. 
from  the  whole  record,  the  demurrer  may  be  considered  as     Gabmtt 
having  been  overruled.  Qabkktt. 

The  facts  in  the  case  are  substantially  the  same  as  in 
the  case  of  the  same  appellants  v.  Townsend,  10  Ind.  R. 
98,  and  involve  the  same  question  as  is  therein  decided, 
and  adhering  to  the  decision  therein,  the  judgment  must 
be  affirmed. 

The  judgment  is  affirmed  with  5  per  cent,  damages  and 
costs. 

J.  &  Scobep  and  W.  Cumback,  for  the  appellants. 

J.  Gavin  and  O.  B*  Hord,  for  the  appellee. 


Garrett  v.  Garrett. 


APPEAL  from  the  Wabash  Circuit  Court.  jZZt*"*' 

Per  Curiam* — Suit  for  divorce.    Divorce  granted. 

It  appears  that  the  complaint  was  filed  on  the  28th  of 
October,  1857.  The  defendant  was  a  resident  of  New 
York  city,  and  was  notified  by  publication,  and  the  ser- 
vice of  notice  personally  upon  her  in  said  city.  On  the 
25th  day  of  February,  she  appeared  by  attorney,  who, 
upon  his  own  affidavit,  and  a  sworn  statement  of  the 
defendant,  applied  for  a  continuance.  The  continuance 
was  refused.  On  the  1st  day  of  March,  the  defendant  an- 
swered. On  the  2d  day  of  March,  she  renewed  the  appli- 
cation for  a  continuance,  upon  a  new  affidavit  by  herself.  ^ ' 
The  Court  refused  to  grant  it  ' 

The  cause  was  tried  by  a  jury,  who  found  the  charges  in 
the  complaint  sustained,  and  the  Court  granted  a  divorce. 

We  cannot  say  that  the  Court  erred  in  refusing  the  con- 
tinuance. It  would  be  a  dangerous  practice  to  permit  an 
application  for  a  continuance  to  be  repeated  upon  a  new 
affidavit  upon  the  same  state  of  facts. 
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May  Term, 

1859. 

GOBDOH 
V. 

Gboroe. 


It  is  complained  that  the  Court  refused  to  instruct  the 
jury  that  the  charge  in  the  answer  against  the  plaintiff 
of  having  committed  adultery  with  one  Mrs.  Sextan,  not 
being  denied  by  reply,  was  admitted.  It  is  sufficient,  on 
this  point,  to  say  that  the  answer  does  not  contain  such  a 
charge.  It  simply  alleges  that  the  plaintiff  was  lying  on  a 
sofa  at  the  house  of  Mrs.  Sexton,  his  niece,  and  that  Mrs. 
Sexton  was  in  the  room,  the  two  being  the  only  persons 
present,  &c,  but  it  is  not  pretended  that  any  act  of  adul- 
tery is  charged,  further  than  the  defendant  infers  that  one 
might  have  been  committed.  This  state  of  facts  would 
not  justify  an  instruction  to  the  jury  that  an  act  of  adul- 
tery was  charged  and  admitted.  It  might  not  be  inferred, 
as  a  necessary  sequence,  by  every  person,  that  because  an 
uncle  had  been  seen  alone  in  the  parlor  (for  that  is  the 
room  named),  with  his  niece,  at  her  own  house,  that  an 
act  of  adultery  had  been  committed  between  them. 

The  judgment  is  affirmed  with  costs. 

C.  S.  Partish,  for  the  appellant. 

W.  Z.  Stuart,  J.  U.  Pettit,  and  C  Cowgill,  for  the  ap- 
pellee. 


Gordon  v.  George. 


Where  ono  person  takes  a  lease  of  lands  of  another,  and  thereby  becomes 
bound  to  perform  certain  stipulations,  and  afterwards  assigns  the  lease  be* 
fore  entry,  his  assignee  becomes  liable  to  the  performance  of  such  stipula- 
tions. Such  liability  arises  not  from  priority  of  contract  between  the  lessor 
and  assignee,  but  from  priority  of  estate. 

Where  a  counter-claim  is  pleaded,  the  jury  may  find  for  the  defendant  any  ex- 
cess over  the  amount  proven  by  the  plaintiff. 


Thursday, 
June  9. 


APPEAL  from  the  Madison  Court  of  Common  Pleas. 

Hanna,  J- — Sarah  George,  the  appellee,  gave  a  written 
lease  to  one  Black,  stipulating  therein  that  Black  should 
have  the  use  of  a  parcel  of  land  for  five  years;  in  consid- 
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erafion  of  which  Black  was  to  clear  the  land  and  make  it  H»y  Term, 
ready  for  the  plow,  and  leave  the  premises  in  good  repair.       1859. 
It  was  further  agreed  that  Black  should  build  a  cabin  and     Gomxw 
smoke-house,  and  dig  a  well  on  the  premises,  for  which     Gbobob. 
Sarah  George  was  to  pay  25  dollars,  37  cents.    Before 
clearing  the  land  or  building  the  cabin,  Sec.,  Black  assigned 
the  lease,  by  indorsement,  to  the  said  James  Gordon,  appel- 
lant 

Gordon  sued  before  a  justice,  alleging  that  he  had  built 
the  house  and  smoke-house  and  dug  the  well;  that  the 
time  had  expired,  and  the  lessor  refused  to  pay  for  said 
bouse,  &c. 

The  plaintiff  recovered  a  judgment  before  the  justice 
for  42  dollars.  On  appeal  to  the  Common  Pleas,  the  de- 
fendant had  a  verdict  and  judgment  for  12  dollars. 

The  defendant,  among  other  things,  set  up,  by  way  of 
counter-claim,  that  the  plaintiff  had  not  cleared  the  ground 
according  to  the  contract,  &c 

The  plaintiff  asked  the  Court  to  instruct  the  jury  that, 
"If  the  jury  find  the  matters  of  counter-claim  of  the  de- 
fendant exceed  the  amount  which  the  jury  may  find  due 
the  plaintiff  the  jury  cannot  find  against  the  plaintiff 
such  excess,"  which  was  refused.  Upon  this  ruling  of  the 
Court,  the  only  point  made,  by  brief  of  counsel,  is  predi- 
cated. 

By  the  statute  (2  R.  S.  p.  120),  a  plaintiff  may  dismiss 
his  action;  but  by  $  365,  "In  any  case,  where  a  set-off  or 
counter-claim  has  been  presented,  which,  in  another  action, 
would  entitle  the  defendant  to  a  judgment  against  the 
plaintiff,  the  defendant  shall  have  the  right  of  proceeding 
to  the  trial  of  his  claim,  without  notice,  although  the  plain- 
tiff may  have  dismissed  his  action,  or  failed  to  appear." 

So,  in  Vassear  v.  Livingston,  3  Kern.  252,  it  is  said  that, 
"  A  counter-claim  must  contain  the  substance  necessary  to 
sustain  an  action  on  behalf  of  the  defendant  against  the 
plaintiff,  if  the  plaintiff  had  not  sued  the  defendant." 

In  Howland  v.  Coffin,  9  Pick.  52,  it  was  held  by  the  Su- 
preme Court  of  Massachusetts,  "that  the  assignee  of  the 
lessee  is  liable  to  the  assignee  of  the  lessor  in  an  action  of 
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May  Twm,   debt  for  the  time  he  holds;  for  though  there  is  no  priority 

1859.  of  contract,  there  is  a  priority  of  estate  which  creates  a 
Scott  debt  for  the  rent."  See  authorities  cited. 
CmAtriromD.  In  another  case  between  the  same  parties,  it  is  said,  (12 
Pick.  125),  u  The  defendant  took  the  term  subject  to  all 
the  advantages  and  disadvantages  attached  to  it  by  the 
terms  of  the  lease.  The  covenant  for  the  payment  of  the 
rent  ran  with  the  land,  and  by  the  assignment  of  the  term 
became  binding  on  the  defendant."  See  Farmer?  Bank 
v.  The  Mutual  Ins.  Co.,  4  Leigh  (Va.)  69;  Taylor's  Land- 
lord and  Tenant,  76;  Provost  v.  Colder,  2  Wend.  517;  23 
id.  506;  21  id.  32;   Vernon  v.  Smith,  5  Barn,  and  Add.  11. 

It  resolves  itself  into  the  question,  tiien,  under  the  above, 
and  §  59,  p.  41,  of  the  same  statute,  and  the  authorities 
cited,  whether  the  plaintiff  was  liable  to  the  defendant  for 
the  non-performance  of  the  contract  of  his  assignor.  We 
think,  under  the  circumstances  of  this  case,  he  was.  He 
became  the  assignor  of  the  whole  interest  of  Black,  before 
any  part  of  the  contract  was  performed.  By  receiving  an 
assignment  of  the  lease,  and  taking  possession  of  the  land 
under  it,  he  surely  became  liable  to  perform  the  stipula- 
tions of  that  lease,  so  far  as  they  had  reference  to  improve- 
ments upon  said  land,  if  no  others,  of  which  we  do  not 
decide,  as  it  is  not  necessary  to  do  so. 

The  ruling  of  the  Court  upon  the  instruction  was  cor- 
rect. 

Per  Curiam. — The  judgment  is  affirmed  with  10  per 
cent,  damages  and  costs. 

J.  Davis,  for  the  appellant. 

IL  Lake,  for  the  appellee. 


Scott  v.  Crawford. 


A  complaint  upon  a  promissory  note  executed  for  the  purchase-money  of  real 
property,  and  praying  for  the  enforcement  of  the  vendor's  lien  against  the 
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same,  is  sufficient  under  the  code,  without  aa  averment  that  a  judgment  had  May  Term, 

been  obtained  upon  the  note  in  the  ordinary  form,  execution  issued  thereon,  1859. 

and  a  return  of  "no  personal  property  found,"  &c.,  or  any  equivalent  aver- ~ 

ment.  8c£IT 

In  an  action  brought  to  enforce  a  vendor's  Sen  upon  a  note  given  for  the  pur-  Cbawtobd. 
chase-money  of  real  property,  a  judgment  directing  the  sale  thereof,  in  the 
first  instance,  is  erroneous,  unless  it  appear  from  the  record  that  the  defend- 
ant had  no  personal  property  subject  to  execution  out  of  which  the  judg- 
ment might  be  satisfied. 

APPEAL  from  the  Miami  Court  of  Common  Pleas.      Thwnday, 

June  9. 

Hanna,  J. — A  complaint  was  filed,  in  the  usual  form, 
upon  a  note.  An  answer  was  filed  by  one  of  the  defend- 
ants, averring  that  neither  of  the  defendants  was  a  resident 
of  Miami  county  at  the  commencement  of  the  suit.  On 
motion  of  the  plaintiff,  he  thereupon  had  leave  to  amend 
his  complaint,  which  he  did  by  alleging  that  the  note  was 
given  for  part  of  the  purchase-money  of  certain  real  estate 
in  said  county,  and  asking  a  judgment,  and  averring  and 
praying  the  enforcement  of  his  lien  as  vendor. 

The  defendant,  Nathan  Crawford^  demurred  to  the  com- 
plaint, which  demurrer  was  overruled. 

It  is  insisted  that  the  complaint  was  defective  in  not 
stating  that  a  judgment  had  been  obtained,  in  the  ordi- 
nary form,  on  the  note,  execution  issued,  and  a  return  of 
no  personal  property  found,  &c,  or  some  equivalent  aver- 
ment, of  the  want  of  personal  property  to  satisfy  the 
debt. 

Whatever  may  have  been  the  correct  practice  formerly, 
when  the  proceedings  at  law  and  in  equity  were  separate, 
we  think  that  now,  under  our  present  system  of  procedure, 
no  such  averment  is  necessary,  although  it  would  tend  to 
simplify  proceedings  to  make  such  averment  where  it  could 
be  done.  There  is  no  distinction  made  in  the  manner  of 
proceeding  to  recover  either  legal  or  equitable  rights.  The 
modes  of  proceeding  which  were  formerly  distinct,  are 
now  blended  into  one,  but,  so  far  as  the  pleadings  are 
concerned,  partake  more  of  the  old  chancery  practice  than 
that  of  legal  forms;  and  upon  the  trial  and  mode  of  pro- 
ducing evidence,  the  manner  of  proceeding  at  law  is,  to  a 
great  extent,  preserved. 


412  CASES  IN  THE  SUPREME  COURT 

May  Term,       The  demurrer  was  properly  overruled. 
LOOV'  The  defendant  filed  an  answer  of  twenty  paragraphs. 

Scott       Upon  motion  of  the  plaintiff,  fourteen  of  the  paragraphs 

Csawtokb.  were  rejected  and  stricken  out.  The  paragraphs  thus 
stricken  out,  are  not  embodied  in  a  bill  of  exceptions,  and 
properly  made  a  part  of  the  record,  so  as  to  enable  us  to 
examine  them.     Chrisman  v.  Melne,  6  Ind.  R.  488. 

Two  of  the  remaining  paragraphs  were  withdrawn. 
Issue  was  taken  upon  the  others;  trial  by  the  Court;  find- 
ing for  plaintiff  for  the  amount  due  on  the  note,  and  that 
it  was  a  lien  upon  the  lot  described.  Motion  for  new  trial 
overruled.  Judgment  on  the  finding,  and  "that  said  real 
estate,  &c,  or  so  much  as  may  be  necessary  to  pay,  &c, 
be  sold  by  the  sheriff  of  Miami  county  for  that  purpose, 
without  relief,  &c.;  and  that  any  balance  that  may  remain 
unsatisfied,  after  the  sale  of  said  lot,  be  levied  of  any  prop- 
erty of  said  defendant,  Nathan  Crawford^  subject  to  execu- 
tion." 

It  is  insisted  that  this  judgment  is  wrong,  because  it  di- 
rects the  sale  of  the  land  in  the  first  instance.  This  ob- 
jection, we  think,  is  well  taken,  under  the  pleadings  in  this 
case.  If  the  complaint  had  alleged  a  want  of  other  pro- 
perty to  satisfy  the  claim,  &c«,  and  the  answer  had  admit- 
ted, or  the  proof  sustained,  that  averment,  the  form  of  the 
judgment  might  then  have  been  right  In  the  absence  of 
such  averment  in  the  complaint,  there  was  no  issue  of  that 
character  to  try;  and  the  judgment  should  have  been  for  the 
amount  of  the  debt  established,  with  the  proper  entry  that 
it  was  a  portion  of  the  purchase-money  for,  &c,  and  that 
said  land  was  subject  to  execution  to  satisfy  the  same  in 
the  event  that  other  property  of  the  defendant,  subject  to 
execution,  could  not  be  found,  &c.  The  execution,  and 
proceedings  thereon,  would  have  then  been  in  the  usual 
form.  If  other  property  of  the  defendant,  subject  to  such 
execution,  was  not  found  by  the  officer,  it  would  be  his 
duty  to  levy  upon  said  land,  under  the  judgment  of  the 
Court  in  the  premises. 

Per  Curiam. — The  judgment  for  the  amount  of  the  debt, 
&c,  and  that  it  is  a  lien  on  the  land  named,  is  affirmed; 
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but  so  far  as  it  directs  execution,  in  the  first  instance,  to  be  M»y  T«n»> 


levied  upon  said  land,  it  is  reversed  at  the  cost  of  the  ap- 
pellee. 

H.  J.  Shirk  and  J.  Cavin,  for  the  appellant 


1859. 


TURNEB 
V. 

SucFBOir. 


Turner  and  Another  v.  Simpson. 

Where  the  parties  in  an  action  on  appeal  from  a  justice's  Court,  agreed  that 
several  causes  might  be  tried  together  in  the  Circuit  Court,  and  one  general 
verdict  might  be  rendered,  with  a  stipulation  that  if  the  amount  recovered 
was  less,  by  25  dollars,  than  the  sum  of  the  recoveries  before  the  justice,  the 
plaintiff  was  to  pay  costs  in  the  Circuit  Court:— J3eW,  that  an  exception  to 
the  overruling  of  a  motion  to  consolidate  the  actions,  was  waived. 

If  in  a  suit  upon  a  promissory  note  in  which  one  of  the  defendants  is  principal 
and  another  surety,  the  defendants  set  up  as  a  set-off  an  indebtedness  of  the 
plaintiff  to  the  principal,  the  plaintiff  may,  in  order  to  meet  the  set-off,  set 
up  in  reply  any  indebtedness  from  the  principal  to  himself,  or  to  any  former 
holder  of  the  note,  which  is  a  legitimate  subject  of  set-off;  and  the  excess 
only  of  the  defendant's  claim  shall  go  in  bar  of  the  action. 

In  determining  whether  a  recovery  on  appeal  from  a  judgment  of  a  justice  of  the 
peace  is  reduced  five  dollars  or  not,  the  sums  recovered  are  the  guide,  with- 
out regard  to  interest  upon  the  justice's  judgment,  or  upon  the  claim  sued  on. 

In  actions  commenced  before  a  justice  of  the  peace,  no  reply  is  necessary. 
Hence,  if,  upon  appeal  to  the  Circuit  Court,  the  plaintiff  file  a  reply  which 
leaves  a  part  of  the  answer  neither  denied  nor  avoided,  the  defendant  will 
not,  therefore,  be  entitled  to  judgment  on  the  pleadings. 

APPEAL  from  the  Randolph  Circuit  Court. 

Worden,  J. — Simpson  brought  five  several  actions  before 
a  justice  of  the  peace  against  John  R.  and  William  Turner, 
each  on  a  promissory  note  for  80  dollars.  The  defendants 
set  up  that  William  was  surety,  only,  for  John  JR.,  and,  as 
an  offset,  alleged  an  indebtedness  from  Simpson  to  said 
John  JR.  The  plaintiff  recovered  judgment  in  each  of  the 
causes  before  the  justice,  and  the  defendants  appealed  to 
the  Circuit  Court. 

It  appears  by  a  bill  of  exceptions,  that  in  the  Circuit 
Court  the  defendants  moved  to  consolidate  the  actions, 
which  motion  was  overruled,  and  the  defendants  excepted. 


[  12    4I3| 
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June  9. 
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JUy  Term,    If  there  was  any  error  in  this  ruling  of  the  Court,  we  think 


1859. 


it  was  waived  by  the  subsequent  agreement  of  the  parties, 
Tubhbr  by  which  the  causes  were  all  tried  together,  upon  which 
Simpson,  one  general  verdict  was  to  be  rendered,  with  a  stipulation 
that  if  the  amount  recovered  was  less,  by  25  dollars,  than 
the  sum  of  the  recoveries  before  the  justice,  the  plaintiff 
was  to  pay  costs  in  the  Circuit  Court.  This  was  a  virtual 
consolidation  of  the  actions,  and  so  far  as  we  can  perceive, 
gave  the  defendants  all  the  advantage  to  which  they  would 
have  been  entitled,  bad  the  Court  made  a  formal  order  con* 
solidating  the  actions. 

The  record  shows  that  the  defendants  moved  the  Court 
to  tax  the  costs  in  all  the  cases  but  one,  to  the  plaintiff, 
which  motion  was  overruled.  It  is  insisted  that  this  was 
wrong,  and  that  $  401,  2  R.  S.  p.  127,  requires  such  order 
to  be  made.  Without  stopping  to  inquire  whether  the  pro- 
vision of  the  statute  indicated  has  any  application  to 
causes  originating  before  a  justice  of  the  peace,  we  may 
observe  that  the  ruling  of  the  Court  in  this  particular,  is 
not  excepted  to,  and  therefore  we  cannot  notice  it. 

After  the  causes  came  into  the  Circuit  Court,  the  plain* 
tiff  asked  and  obtained  leave  to  file  replications  to  the  off- 
set filed  by  the  defendants,  and  thereupon  he  filed  an 
account  of  an  indebtedness  from  said  John  R.  Turner  to 
himself,  by  way  of  replication  to  the  answer  of  defend- 
ants, setting  up  an  indebtedness  from  the  plaintiff  to  said 
John  R. 

These  replications  the  defendants  moved  to  reject,  but 
the  motion  was  overruled  and  exception  was  taken.  We 
are  not  informed  by  the  record  on  what  ground  the  motion 
was  made,  or  that  any  reason  for  such  rejection  was  pointed 
out  to  the  Court. 

We  think  the  subject-matter  of  the  replications  was 
available  to  the  plaintiff  in  bar,  so  far  as  it  went,  of  the 
defendants'  offset. 

The  statute  provides  that,  "  In  all  actions  upon  a  note  or 
other  contract  against  several  defendants,  any  one  of  whom 
is  principal  and  the  others  sureties  therein,  any  claim  upon 
contract  in  favor  of  the  principal  defendant  and  against 
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the  plaintiff,  &a,  may  be  pleaded  as  a  set-off  by  the  prin-  May  Term, 
cipal  or  any  other  defendant"     2  IL  S.  p.  40.  1859» 

The  defendants  were  availing  themselves  of  this  statu-  Tuwre* 
tory  provision.  John  R.  Turner  was  the  principal  in  the  Simfsov. 
notes.  The  defendants  set  up  as  an  offset,  an  indebted-  . 
ness  from  the  plaintiff  to  John  R.;  and,  we  think,  clearly, 
the  plaintiff  had  a  right,  in  order  to  meet  that  offset,  to 
show  an  indebtedness  from  John  R.  to  himself.  Suppose 
there  were  mutual,  unadjusted  accounts  between  the  holder 
of  a  note  and  the  principal  therein,  to  a  large  amount,  and 
nearly  equally  balanced,  it  would  be  the  extreme  of  injus- 
tice to  permit  the  account  of  the  principal  against  the 
holder  of  the  note  to  be  set  up  as  an  offset  to  it,  without 
taking  into  consideration  his  account  against  the  principal. 
In  this  manner  a  party  might  be  wholly  deprived  of  any 
benefit  of  having  a  surety  upon  his  note,  although  upon  an 
adjustment  of  the  accounts  between  the  parties  there  be 
nothing  due  from  him  to  the  principal,  but  the  note  wholly 
due  to  the  holder. 

We  are  of  opinion  that  the  statute  in  question  should 
be  so  construed  as  to  permit  the  claim  of  the  principal  in 
the  note  to  be  set  up  as  an  offset,  subject,  however,  to  any 
claim  of  the  plaintiff  (or  any  former  holder  of  the  note,  as 
the  case  may  be),  against  the  principal,  that  is  a  legitimate 
subject  of  set-off;  and  that  the  excess  only  should  go  in 
bar  of  the  action. 

We  see  no  error  in  the  ruling  of  the  Court  in  this  par- 
ticular. 

The  cause  was  tried  by  a  jury,  who  found  a  verdict  for 
the  plaintiff  for  434  dollars,  12  cents,  on  which  judgment 
was  rendered  over  a  motion  for  a  new  trial;  but  the  evi- 
dence is  not  set  out,  nor  are  any  of  the  reasons  assigned 
for  a  new  trial  shown  to  have  existed,  except  the  refusal  of 
the  Court  to  set  aside  the  replications.  This  reason  for  a 
new  trial  is  disposed  of  by  what  we  have  said  already. 

On  the  motion  for  a  new  trial  being  overruled,  the  de- 
fendants moved  to  tax  the  costs  in  the  Circuit  Court  to  the 
plaintiff  "upon  the  ground  that,  deducting  the  interest 
that  had  accrued  on  the  claims,  from  the  rendition  of  the 
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May  Tenn,  justice's  judgments  up  to  the  time  of  the  rendition  of 
1859.      judgment  in  the  Circuit  Court,  the  finding  is  reduced 
Turhbr     more  than  5  dollars  on  each  case." 

Simpson.         The  motion  was  overruled,  and  judgment  for  costs  ren- 
dered for  the  plaintiff. 

The  sum  of  the  judgments  before  the  justice  was  422 
dollars,  44  cents,  so  that  the  amount  recovered  is  increased 
rather  than  reduced.  The  defendants  appealed  to  the  Cir- 
cuit Court.  The  statute  provides  that  "if  either  party 
against  whom  judgment  has  been  rendered,  appeal  and  re- 
duce the  judgment  against  him  5  dollars  or  more,  be  shall 
recover  his  costs,"  &c.    2  R.  S.  p.  464,  §  70. 

We  think,  in  determining  the  question  of  reduction,  we 
must  take  the  sums  recovered  for  our  guide,  without  any 
reference  to  interest  on  the  justice's  judgment,  or  on  the 
claim  sued  on.  If  the  legislature  had  intended  that  any 
interest  should  be  taken  into  the  account,  they  probably 
would  have  said  so,  or  have  used  language  conveying  the 
idea.  No  reasonable  latitude  of  interpretation  will  author- 
ize us  to  take  the  sum  recovered  before  the  justice,  and  the 
interest  thereon  up  to  the  time  of  rendering  judgment  in 
the  Circuit  Court,  as  the  sum  to  be  reduced,  when  the 
legislature  have  prescribed  that  it  shall  be  the  sum  recov- 
ered before  the  justice.    ♦ 

In  our  opinion,  the  judgment  of  the  Court  was  right 
both  under  the  law  and  the  agreement  of  the  parties. 

One  other  objection  is  made  to  the  proceedings,  which 
is  that,  as  the  plaintiff  obtained  leave  to  reply  in  the  Cir- 
cuit Court,  and  did  file  a  replication,  setting  up  the  matter 
before  mentioned  in  bar  of  the  defendants'  offset,  leaving 
a  part  of  the  defendants'  answer  neither  denied  nor  avoid- 
ed, the  defendants  would  be  entitled  to  judgment  on  the 
pleadings.  But  as  the  causes  originated  before  a  justice 
of  the  peace,  where  no  replications  are  necessary,  but 
where  any  matter  that  might  have  been  replied  to  any 
plea  might  be  proved  with  the  same  effect  as  if  replied; 
we  think  any  general  replication,  either  denying  or  con- 
fessing and  avoiding  the  answer,  was  unnecessary;  and 
that  the  putting  in  of  the  replication  mentioned  did  not 
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so  far  change  this  rule  as  to  make  any  further  replication  M*y  Term, 


1869. 


necessary,  although  a  part  of  the  answer  may  not  have 

been  replied  to.  Broker 

We  find  no  error  in  the  record  that  should  reverse  the    thb  City 
judgment  °*b^Al" 

Per  Curiam* — The  judgment  is  affirmed  with  5  per  cent, 
damages  and  costs. 

E.  Dumont  and  O.  B.  Torbet,  for  the  appellants. 

3*.  M.  Browne  and  W.  A.  Pettte,  for  the  appellee. 


Broker  v.  The  City  op  New  Albany. 

A.  made  a  contract  with  the  authorities  of  the  city  of  New  Albany,  to  grade, 
pave,  Ac.,  part  of  one  of  the  streets  thereof,  under  the  statute  for  the  incor- 
poration of  cities,  1  B.  8.  p.  SI  7;  and  B.  became  surety  for  the  perform- 
ance of  the  contract.  A-  received  from  C,  one  of  the  property  owners 
along  the  line  of  street  to  be  graded,  &c.,  in  advance  of  estimates,  the  full 
amount  for  which  he  would  have  been  liable  upon  the  completion  of  the  im- 
provement, and  died,  leaving  it  still  incomplete.  £.,  his  surety,  completed 
the  work  upon  the  contract,  to  save  himself  from  liability  thereon,  and  then 
brought  suit  against  C,  in  the  name  of  the  city,  to  recover  the  value  of 
such  work.  Held,  that  he  could  not  recover,  because  the  payment  to  A. 
was,  under  the  circumstances,  a  satisfaction  of  the  demand. 

APPEAL  from  the  FUyyd  Circuit  Court  Tkunday, 

Hanna,  J. — Under  certain  provisions  of  the  statute  for 
the  incorporation  of  cities  (1  R.  S.  p.  217),  one  Armstrong 
and  the  appellee  entered  into  a  contract  by  which  said 
Armstrong  agreed  to  grade,  pave,  &a,  a  part  of  a  street  for 
a  price  agreed  upon.  One  Saunders  became  the  surety  of 
said  Armstrong  for  the  performance  of  the  contract. 

Before  the  completion  of  the  contract,  Armstrong  died. 
Saunders,  his  surety,  completed  it. 

By  the  statute  referred  to,  the  city  authorities  make  con- 
tracts for  such  improvements  upon  the  petition,  &c,  of  the 
property  holders  along  the  line  of  the  improvement;  but  it 
is  enacted  that  "the  owners  of  the  lots  bordering  on  such 
Vol.  XII.— 27 
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May  Term,  etreet  or  alley,  or  the  part  thereof  to  be  improved,  shall  be 

1859.  liable  to  the  contractor  for  their  proportion  of  the  cost,  in 

Broksr  proportion  to  the  length  of  the  line  of  the  lots  bordering 

Thb  Citt  thereon,  and  owned  by  them." 

°FS£.Alr  The  64th  Bection  of  the  act  is  a8  follows:  "When  any 
such  contracts  shall  be  made,  and  shall  be  in  progress  of 
fulfillment,  the  mayor  and  council  shall  have  power  to 
cause  estimates  to  be  made  from  time  to  time  of  the 
amount  of  work  done  by  the  contractor,  and  to  require 
such  amount  to  be  paid  to  him,  deducting  a  reasonable 
percentage  to  secure  the  completion  of  the  contract,  until 
the  whole  shall  be  finished,  by  the  owners  of  the  lots  bor- 
dering on  the  street  or  alley,  or  the  part  thereof  to  be  im- 
proved, in  the  proportion  specified  in  the  next  preceding 
section." 

The  next  following  section  gives  power  to  the  city  au- 
thorities, at  the  request  of  the  contractor,  to  bring  suit  in 
the  name  of  the  corporation,  against  any  one  who  may  re- 
fuse to  pay  his  proportion,  &c. 

The  case  at  bar  was  decided  upon  an  agreed  statement 
of  facts,  by  which  it  appears,  among  other  things,  that 
"The  whole  amount  which  should  have  been  assessed 
against  the  defendant  for  his  proportion  of  the  expense  of 
said  improvements  upon  the  final  completion  of  the  work, 
according  to  the  terms  of  the  contract,  is  226  dollars,  89 
cents,  which  includes  the  work  done  by  Saunders  after 
Armstrong's  death.  This  whole  amount  was  paid  by  the 
defendant  to  Armstrong,  during  his  lifetime,  for  estimates 
made,  and  in  advance  of  estimates  to  be  afterwards  made. 
These  payments  were  made  at  the  solicitation  and  request 
of  Armstrongs  and  to  enable  him  the  more  advantageously 
to  perform  the  work  required  by  his  said  contract,  and  they 
were  received  and  accepted  by  him  as  a  full  payment  of 
all  the  defendant's  portion  of  the  expense  of  said  improve- 
ments." 

The  Court  found  for  the  plaintiff  73  dollars,  50  cents, 
and  gave  judgment  therefor. 

It  is  insisted  that  this  judgment  is  right,  because  all  pay- 
ments made  by  the  defendant  to  the  contractor,  over  the 
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estimates  from  time  to  time  made,  were  so  made  at  his  M*y  Term, 
risk;  and  if,  for  any  reason,  the  contractor  should  fail  to       1859. 
complete  his  undertaking,  the  property  holder  would  be     Broker 
liable  for  such  sums  as  might  be  necessary  to  complete  the    Th*  City 
work,  in  the  same  manner  as  if  no  payments  had  been  °*  2j£T^L" 
made  beyond  the  estimates. 

When  closely  examined,  it  will  be  seen  that  the  facts 
in  the  case  at  bar  do  not  bring  it  within  the  general  pro- 
position thus  advanced  to  sustain  the  judgment.  It  is  not 
necessary,  therefore,  to  examine  or  decide  whether  the  de- 
fendant would,  by  the  payments  he  thus  made  to  Arm- 
strong, have  been  discharged  from  all  liability,  for  the  com- 
pletion of  that  improvement,  if  the  work  had,  after  the 
death  of  Armstrong,  been  completed  by  some  other  person 
under  a  new  contract 

Here  there  is  no  pretense  that  a  new  contract  was  made; 
but  it  is  expressly  agreed  that  Saunders  completed  the  con- 
tract of  Armstrong  to  avoid  liability  as  a  surety  for  the 
failure  of  his  principal. 

Any  payments  made  to  Armstrong  would  have  been 
good  as  against  any  suit  brought  by  him,  or  for  his  use,  in 
his  lifetime,  for  the  work,  even  if  made  in  advance  of  esti- 
mates. Why  not  good  as  against  a  suit  brought  after  his 
death,  and  after  work  done  under  the  circumstances  herein? 

It  is  argued  that  Saunders  had  certain  rights  as  surety, 
one  of  which  was,  the  privilege  of  completing  the  work 
under  the  contract  of  Armstrong,  to  save  himself  harmless, 
at  the  same  rates  of  compensation  which  his  principal  was 
to  receive. 

It  is  not  necessary  for  us  to  decide  whether  Saunders 
had  the  right  here  contended  for,  to  complete  the  work,  on 
the  same  contract,  &c.  It  is  only  necessary,  for  us  to  de- 
termine whether,  under  the  circumstances  of  this  case,  a 
payment  to  Armstrong  was  good  against  Saunders.  We 
think  it  was.  The  statute  makes  the  owner  of  property 
liable  to  the  contractor.  The  whole  amount  for  which  the 
defendant  was  liable  for  that  improvement,  if  completed 
according  to  the  existing  contract,  was,  upon  the  request 
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May  Term,   of  the  contractor,  paid  to  him  and  received  as  a  fall  pay- 
1869.      ment. 


Bbssox  Bat  it  is  said  that  Saunders  should  be  permitted  to  re- 

McCohhaha.  cover,  and  leave  the  defendant  to  recover  from  the  heirs  or 
estate  of  Armstrong,  for  the  advanced  payments  made  by 
him. 

If  the  defendant  had  no  right  to  make  payments  to  Arm- 
strong beyond  the  estimates  made,  then  this  position  would 
be  plausible;  but  if  he  had  such  right,  then,  we  think  that 
if  either  the  surety  or  the  defendant  must  suffer,  in  the 
first  instance,  it  should  be  the  surety,  for  the  reason  that, 
by  the  act  of  becoming  the  surety  of  Armstrong,  he  gave 
him  credit,  and  placed  him  in  a  position  which  enabled 
him  to  thus  legally  receive  the  money  to  which  he  would 
have  ultimately  been  entitled,  if  he  had  completed  his  con- 
tract. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

T.  L.  Smith,  for  the  appellant. 

X  S.  Stotsenburgy  for  the  appellee. 


Beeson  and  Another  v.  McConnaha. 

An  answer  setting  np  new  matter  which  is  untrue,  and  intended  merely  to  de- 
lay the  trial,  will  be  deemed  a  sham  defense,  though,  in  point  of  law,  good 
on  its  face. 

Where  a  defendant,  by  answers  to  interrogatories  under  oath,  concedes  his  an- 
swer to  be  false,  the  Court  will  strike  it  out,  on  motion,  as  a  sham  defense, 
though  good  on  its  face. 

Thursday,  APPEAL  from  the  Wayne  Circuit  Court. 

Davison,  J. — The  appellee,  who  was  the  plaintiff,  brought 
this  action  against  William  Beeson  and  William  &  T.  Mor- 
tony  upon  a  bill  of  exchange.  The  bill  was  drawn  by  Bee- 
son upon  himself,  and  accepted  by  himself,  and  indorsed 
by  Morton. 
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The  defendants  answered —  May  Tenn, 

1.  "That  Beeson,  on  the  16th  of  December,  1866,  pur-      1859- 
chased  of  plaintiff  ninety-five  head  of  hogs,  which,  by  the     Bbbsok 
contract  of  sale,  were  to  average  two  hundred  pounds  each,  MoConwaha. 
for  which  he  was  to  give  5  dollars  per  hundred  weight, 

and  to .  execute  to  plaintiff  his  note  for  the  purchase- 
money,  with  Morton  as  surety,  payable  on  the  first  of 
March,  1857.  And  they  say,  that  in  pursuance  of  the 
contract,  he,  Beeson,  on  the  16th  of  December,  1856,  exe- 
cuted the  note  in  suit  for  the  purchase-money  of  the  hogs, 
calculating  the  value  thereof  at  the  rate  of  5  dollars  per 
hundred  weight;  and  they  say  that  Morton  is  merely  sure- 
ty for  Beeson  on  the  note,  and  that  there  was  no  consid- 
eration whatever  moving  between  Morton  and  other  par- 
ties to  said  note,  which  was  executed  especially,  and  for 
no  other  purpose,  to  be  delivered  to  the  plaintiff  for  the 
purchase-money  of  the  hogs.  And  they  further  say,  that 
when  the  hogs  were  delivered,  it  was  ascertained  that  they 
did  not  average  in  weight  two  hundred  pounds  each,  but 
that  the  average  weight  of  said  hogs  so  delivered  did  not 
exceed  one  hundred  and  eighty  pounds  each;  and  they 
say  that  by  reason  of  the  diminished  average  aforesaid, 
said  hogs  were  not  worth  so  much  to  the  defendants  by 

> cents  on  the  hundred  weight,  making,  on  the  total 

weight  of  said  hogs,  the  sum  of  115  dollars,  which  sum 
the  defendants  set  up  as  a  counter-claim  in  this  cause." 

2.  "That  the  defendants  paid  the  note  in  full,  before  the 
commencement  of  the  suit" 

To  these  defenses,  the  plaintiff  replied  by  a  general  tra- 
verse, and  thereupon  propounded  to  the  defendants  the 
following  interrogatories :  # 

1.  Were  not  the  hogs  mentioned  in  your  answer  weigh- 
ed and  delivered  before  the  execution  of  the  bill  mentioned 
in  the  complaint  ? 

2.  Are  the  facts  contained  in  the  first  paragraph  of  your 
answer  true  ? 

3.  Have  you,  or  either  of  you,  paid  the  bill  of  exchange 
sued  on,  or  any  part  of  it? 

To  the  interrogatories  thus  propounded,  the  defendants 
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May  Term,    severally  answered  to  the  effect  that  the  hogs  were  weighed 
1869.      amj  delivered  to  Beeson  before  the  execution  of  the  bill  of 


Bbbsoh      exchange,  and  that  said  bill  remains  wholly  unpaid. 


T. 


McCoxyaha.  Upon  the  filing  of  these  answers,  the  plaintiff  moved  to 
reject  the  answer  to  the  complaint,  on  the  ground  that  the 
same,  and  each  paragraph  thereof,  was  wholly  false,  and 
put  in  by  the  defendants  as  sham  defenses  for  the  purpose 
of  delay,  &c.,  all  which  appears  by  the  defendants'  admis- 
sions as  contained  in  their  several  answers  to  the  inter- 
rogatories, &c.  The  Court  sustained  the  motion,  set  aside 
the  answer  to  the  complaint,  and  rendered  final  judgment 
for  the  plaintiff. 

Was  the  motion  to  reject  correctly  sustained?  This  is 
the  only  question  raised  in  the  argument  of  the  cause. 

It  is  enacted  that  "  All  frivolous  demurrers  and  motions 
shall  be  overruled,  all  sham  defenses  shall  be  rejected,  and 
all  irrelevant  matter  shall  be  set  aside,"  &c.  2  R.  S.  p. 
44,  §  77.  What  is  a  sham  defense?  In  New  York,  under 
an  enactment  similar  to  the  one  just  recited,  it  has  been 
decided  that  an  answer  setting  up  new  matter  which  is 
untrue,  and  intended  merely  to  delay  the  trial,  will  be 
deemed  a  sham  defense,  though,  in  point  of  law,  it  is 
good  on  its  face.  Van  Santv.  PI.  594, 597,  and  cases  there 
cited.  This  exposition  seems  to  be  correct.  But  the  in-  * 
quiry  still  arises,  How  is  the  falsity  of  the  defense  to  be 
pointed  out  to  the  Court?  Walpole  v.  Cooper,  7  Blackf. 
100,  decides  that  "  A  plea  apparently  good  on  its  face  can- 
not be  set  aside  upon  an  affidavit  made  by  the  plaintiff 
that  the  plea  is  false."  See,  also,  Brown  v.  Lewis,  10  Ind. 
R.  232.  But  these  decisions  do  not  apply  to  this  case; 
^ecause  here,  the  defendants  themselves,  under  the  sanc- 
tion of  an  oath,  admit  their  answer  to  be  untrue. 

Thus  the  falsehood  of  the  answer,  in  this  instance,  is 
conceded;  and  there  are  authorities  decisive  of  the  point, 
that  where  a  party  concedes  his  plea  to  be  false,  whether 
it  be  good  on  its  face  or  not,  the  Court  will,  on  motion, 
strike  it  out  Seward  v.  Hotchkiss,  2  Cow.  684. — Broome 
County  Bank  v.  Lewis,  18  Wend.  565. — 1  Barn,  and  Cress. 
286.     When  such  concession  is  made,  it  is  said  to  be  "the 
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well  settled  practice  to  strike  out  the  plea;  for  in  such   May  Term, 

case,  it  is  clear  no  injustice  can  be  done."     Indeed,  it  is       1859. 

plainly  the  duty  of  the  Court,  whenever  sufficiently  in-      Doyle 
formed  that  a  defense  is  false,  and  intended  to  delay  a      Watt. 
cause,  to  reject  it;  and  it  must  be  conceded  that  the  proofs, 
in  this  case,  are  decisive  as  to  the  falsity  of  the  defense, 
and  fully  sustain  the  action  of  the  Court. 

The  motion  to  reject  was  correctly  sustained. 

Per  Curiam. — The  judgment  is  affirmed  with  8  per  cent, 
damages  and  costs. 

O.  P.  Morton  and  /.  F.  Kibbey,  for  the  appellants. 

C.  H.  Burchenalj  for  the  appellee. 


Gray  and  Others  v.  Mohrison  and  Another. 
APPEAL  from  the  Dearborn  Court  of  Common  Pleas.  Thunday, 

June  9. 

Per  Curiam. — The  judgment  in  this  case  is  reversed 
upon  the  authority  of  Williamson  v.  Ash,  7  Ind.  R.  495, 
the  facts  of  the  two  cases  being  substantially  alike,  and 
involving  the  same  legal  principle.  Ind.  Dig.,  p.  404,  §§ 
26,27. 

The  judgment  is  reversed  with  costs.  Cause  remanded 
with  instructions  to  be  governed  in  the  decision  by  the  case 
above  cited. 

T.  Gazlay,  for  the  appellants. 


Doyle  and  Another  v.  Watt. 

APPEAL  from  the  Grant  Court  of  Common  Pleas.        Thunday, 
Per  Curiam. — The  judgment  in  this  case  is  affirmed,  for 
the  reason  given  in  Doyle  v.  Watt^  at  the  present  term  (1^, 
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M*y  Term,   the  questions  arising  in  the  record  of  each  case  being 

1889-      similar. 
Tin  State       The  judgment  is  affirmed  with  5  per  cent,  damages  and 
Habt.       costs, 

A.  W.  Sanford,  J  H.  Jones,  A,  Steele,  and  K  D.  Thomp- 
son, for  the  appellants. 
J.  W.  Scmsberry,  for  the  appellee. 

(1)  Ante,  843. 


The  State  on  the  relation  of  Frisbie  v.  Hart  and 
Others. 

Thunday,  APPEAL  from  the  Spencer  Circuit  Court 

June  9.  .  .  .  .  . 

Per  Curiam* — This  was  an  action  against  a  constable 
and  his  sureties  on  his  official  bond:  The  bond  is  condi- 
tioned in  the  usual  form  for  the  discharge  of  the  duties  of 
the  constable. 

In  the  complaint  it  is  averred  that  the  relator,  on  the 
7th  of  August,  1840,  recovered  a  judgment  before  Robert 
Stewart,  a  justice  of  the  peace,  against  one  Telford  Ab- 
shire,  for  92  dollars  and  costs,  &c.;  upon  which  one  Jack- 
son Abshire,  on  the  14th  of  the  same  month,  became  bail 
for  the  stay  of  execution;  and  that  on  the  13th  of  June, 
1856,  an  execution  was  issued  on  said  judgment,  which 
reads  thus: 

04tT3tate  of  Indiana,  Spencer  county,  ss.:  To  any  consta- 
ble of  Ohio  township,  greeting:  Whereas  Alpha  Frisbie 
recovered  a  judgment  against  Telford  Abshire,  before  me, 
Robert  Stewart,  a  justice  of  the  peace,  &c,  for  92  dollars, 
with  interest,  &c.,  together  with  costs,  &c,  and  said  judg- 
ment was  replevied  on  the  14th  of  August,  1840,  you  are 
hereby  commanded  that  of  the  goods  and  chattels  of  the 
said  Telford  Abshire  and  Jackson  Abshire  in  your  county, 
jjpu  cause  to  be  made  the  debt,  interest,  and  costs,  &c.,  by 
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distress  and  sale  thereof,  returning  the  overplus,  if  any,  &c   Mar  Term, 
Given  under  my  hand  and  seal  this  13th  of  June,  1856.       1859. 
[Signed]       Robert  Stewart  [seal],  justice  of  the  peace."       Tub  State 

There  are  seven  breaches,  the  effect  of  which  are,  that       Huts, 
the  constable  failed  to  levy  the  execution,  there  being 
property  to  be  found,  &c.,  and  that  he  failed  to  make  re- 
turn on  the  proper  return  day,  &c 

The  Court  tried  the  issues,  and  found  for  the  defend- 
ants.    New  trial  refused  and  judgment. 

The  record  shows  that  during  the  trial  the  plaintiff 
offered  in  evidence  the  above  execution;  but  his  offer  was 
overruled,  and  he  excepted. 

The  execution  thus  offered  should  have  been  admitted, 
because  it  is  set  out  in  the  complaint  and  constitutes  an 
essential  part  of  that  pleading;  and  its  sufficiency  could 
only  be  questioned  by  demurrer.  2  R.  S.  p.  39,  §  54.  The 
writ  is  legal  on  its  face,  and,  being  part  of  the  complaint, 
the  reason  why  it  was  refused  as  evidence  is  not  perceiva- 
ble. The  record  does  not  profess  to  contain  the  evidence, 
and  for  aught  that  appears,  the  officer  was  bound  to  exe- 
cute the  writ  in  good  faith  and  make  due  return  thereon; 
but  whether  he  was  or  was  not  thus  bound,  the  relator  had 
a  right,  in  the  first  instance,  to  give  it  in  evidence  in  sup- 
port of  his  action. 

The  appellee  having  furnished  no  brief,  we  are  not  in- 
formed as  to  the  ground  upon  which  the  evidence  was 
rejected. 

In  view  of  the  case  as  it  stands  before  us,  we  think  it 
should  have  been  admitted. 

The  judgment  is  reversed  with  costs.  Cause  remand- 
ed, &c.  *  ^ 

H.  G.  Barkwell,  for  the  appellant. 
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BftEESE  and  Another  v.  Allen. 

APPEAL  from  the  Miami  Court  of  Common  Pleas. 

Per  Curiam. — Suit  upon  a  note;  judgment  below  for 
the  plaintiff. 

The  judgment  cannot  be  reversed. 

An  appearance  without  objection,  waives  a  previous  dis- 
continuance of  a  cause.     Ind.  Dig.  126. 

After  a  cause  has  been  dismissed  with  permission  of  the 
Court,  and  final  judgment  of  dismissal  rendered,  the  cause 
is  no  longer  pending  in  Court,  though  the  judgment  for 
costs,  rendered  upon  the  dismissal,  has  not  been  paid. 

An  amicus  curias  cannot  take  an  exception  to  the  ruling 
of  the  Court.     Campbell  v.  Swasey,  at  this  term  (1). 

The  judgment  is  affirmed  with  10  per  cent,  damages  and 
costs. 
#  N.  O.  Ross  and  R.  P.  Effinger,  for  the  appellants. 

L.  Barbour  and  J.  D.  Howland,  for  the  appellee. 


(1)  Ante,  70.    And  soe,  also,  Hust  v.  Conn,  ante,  257. 


Norton  v.  Jewett. 


Thursday, 
June  9. 


APPEAL  from  the  Laporte  Court  of  Common  Pleas. 

Per  Curiam. — This  case  is  affirmed  upon  the  authority 
qf  Davis  v.  Mc Alpine,  10  Ind.  R.  137.  The  cases  are  sub- 
stantially alike. 

The  judgment  is  affirmed  with  1  per  cent,  damages  and 
costs. 

J.  Bradley  and  D.  X  Woodward,  for  the  appellant 
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Hay  Term, 
Crawford  v.  Vebry.  1859. 

Dbput 

APPEAL  from  the  Jefferson  Circuit  Court.  Ci^rk. 

Per  Curiam. — The  point  in  this  case  is  simply  this:  Thursday 
Crawford  married  a  wife.  There  was  a  debt  of  record  ex-  «^«n«  &■ 
isting  against  her  at  marriage,  being  the  consideration  of  a 
piece  of  land  in  the  possession  of  the  wife,  and  enjoyed  by 
the  husband  jointly  with  her.  This  debt  the  husband  paid 
by  selling  to  the  creditor  another  piece  of  land  of  the*  wife. 
The  sale  was  with  the  consent  of  the  wife,  and  was  evi- 
denced by  a  written  instrument  executed  by  the  husband. 
The  wife  died  before  making  a  deed  Her  heirs  refuse  to 
execute  the  deed.  The  creditor  now  sues  the  husband. 
He  recovered.  We  think  he  was  entitled  to  his  election, 
either  to  treat  it  as  a  claim  against  the  husband,  sue  him, 
and  recover  it,  leaving  him  to  go  back  upon  the  estate  of 
the  wife  descended  to  the  heirs;  or  to  thus  resort,  himse)£ 
to  that  estate.  The  husband  paid  a  debt  of  his  wife,  con- 
tracted dum  sole,  for  which  he  was  liable  when  he  paid  it, 
being  in  the  lifetime  of  the  wife.  He  paid  it  in  a  specific 
article.  The  title  to  that  article  failed.  The  husband  was 
then  liable  for  its  value. 

The  judgment  is  affirmed  with  1  per  cent,  damages  and 
costs. 

C.  E.  Walker,  for  the  appellant 


Depuy  v.  Clark. 


The  pledgee  of  a  promissory  note,  who  settles  with  the  maker  and  surrenders 
it,  thereby  becomes  liable  to  account  to  the  pledgor  for  the  fall  amount 
thereof.  # 

If  the  pledgee  of  a  promissory  note,  upon  settlement,  surrender  it  to  the 
maker,  in  consideration  of  a  sum  of  money  equal  to  the  debt  for  which  It 
was  pledged,  and  a  reasonable  compensation  for  collecting  the  same,  and 
another  promissory  note  for  the  balance,  the  pledgor  may  demand  eit^ 
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May  Term,  such  other  note,  or  the  full  amount  of  the  original  pledge,  alter  deducting 

1859.  the  8lUn  f°r  which  it  was  pledged,  and  such  reasonable  compensation. 

— ~~ •  If  the  pledgee  of  a  promissory  note  settle  with  the  maker  and  surrender  it  to 

^*UT  him  for  a  ram  of  money  equal  to,  or  greater  than,  the  debt  thereby  secured, 

Clabk.  md  another  promissory  note  for  the  balance,  the  pledgor  may  maintain  suit 
for  the  amount  of  the  pledge  without  first  haying  made  a  demand. 


7W«%,  APPEAL  from  the  Wabash  Court  of  Common  Pleas. 

June  9. 

Worden,  J« — Action  by  the  appellee  against  the  appel* 
lant  to  recover  the  amount  of  a  promissory  note  made  by 
one  Volney  L.  Williams  to  the  plaintiff,  for  the  sum  of  643 
dollars,  48  cents,  dated  October  10, 1853,  and  payable  one 
day  after  date,  alleged  to  have  been  placed  in  the  hands  of 
the  defendant  by  the  plaintiff,  as  collateral  security  for  the 
payment  of  an  account  of  50  dollars,  due  from  the  plain- 
tiff to  the  defendant.  Averment  that  the  defendant  had 
received  certain  property  and  some  money  from  Williams, 
on  the  note,  and  that  he  had  surrendered  up  the  note  to 
JPilliams,  taking  the  note  of  Williams  payable  to  himself 
for  the  balance,  amounting  to  439  dollars,  77  cents.  The 
claim  was  set  out  in  three  several  paragraphs  of  the  com* 
plaint.  There  was  a  demurrer  filed  to  the  complaint  for 
misjoinder  of  causes  of  action,  which  was  overruled.  This 
decision  we  cannot  revise,  if  wrong.    2.  R.  S.  p.  38,  §  52. 

There  were  demurrers  filed  to  two  of  the  paragraphs  of 
the  complaint,  but  as  none  of  the  statutory  causes  of  de- 
murrer were  assigned,  they  were  correctly  overruled.  The 
State  v.  Leach,  10  Ind.  R.  308.— Lane  v.  The  State,  1  id. 
426. 

The  defendant  answered  in  several  paragraphs,  to  which 
replications  were  filed,  and  the  cause  was  tried  by  a  jury. 
Verdict  for  the  plaintiff  for  577  dollars,  12  cents,  on  which 
judgment  was  rendered,  over  a  motion  for  a  new  trial. 

By  a  bill  of  exceptions  setting  out  all  the  evidence,  it 
appears  that  on  the  trial  the  plaintiff  proved  by  a  witness 
that  he  started  west  in  November,  1853;  and  that  soon 
jfter  he  started,  the  defendant  told  the  witness  that  he  had 
loaned  the  plaintiff  60  or  65  dollars,  and  had  taken  of  him 
a  note  on  Williams,  his  half-brother,  for  some  607  dollars, 
ra  security;  and  that  he  had  taken  an  assignment  to  the 
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effect  that  he  was  to  repay  the  money,  or  the  Williams  May  T*™1. 
note  was  to  be  his.     He  said,  if  Clark  did  not  pay  him  by       1859. 
a  certain  time,  the  note  was  to  be  his ;  that  he  had  let  Clark      Iterirr 
have  the  money  to  go  west  to  see  his  brother,  Williams,  to      Ccabk. 
get  money  to  redeem  his  land  from  a  mortgage,  and  Clark 
did  not  return  for  fourteen  months. 

By  said  Volney  L.  Williams,  he  proved  that  in  May,  1854, 
the  defendant  presented  to  him,  in  Illinois,  the  note  in  ques- 
tion, and  that  he  settled  it  by  giving  the  defendant  a  buggy 
and  harness,  at  £25  dollars,  300  dollars  in  money,  and  his 
note  for  the  Glance  of  439  dollars,  77  cents,  payable  in 
six  months,  to  the  defendant.  The  other  note  was  given 
up  to  Williams. 

Williams  was  solvent  at  the  time,  and  worth  considera* 
bly  more  than  would  pay  all  his  debts.  He  did  not  repre- 
sent to  the  defendant  that  he  could  not  make  the  money 
off  him  by  suing,  or  that  he  was  embarrassed. 

This  is  the  substance  of  the  plaintiff's  testimony,  except 
some  testimony  tending  to  show  a  demand  before  suit 
brought. 

During  the  examination  of  one  of  plaintiff's  witnesses, 
the  defendant  offered  to  prove  by  him  that  the  plaintiff  had 
offered  to  sell  the  Williams  note  to  the  witness  for  the  same 
amount  that  defendant  gave  for  it,  85  dollars,  to  which 
proof  plaintiff's  counsel  objected,  on  the  ground  that  it 
formed  no  part  of  the  agreement  between  the  parties  to 
the  suit;  and  the  objection  was  sustained,  and  the  defend- 
ant excepted. 

The  objection  was  not  based  upon  the  ground  that  the 
defendant  could  not  go  out  of  a  proper  cross-examination 
for  the  purpose  of  establishing  facts  necessary  to  sustain 
his  defense,  and  that,  if  he  wished  to  prove  such  facts,  he 
must  make  the  witness  his  own,  and  introduce  him  for 
that  purpose.  The  objection  was  simply  that  the  testi- 
mony was  irrelevant.  We  cannot  say,  however,  that  the 
ruling  was  wrong.  From  all  the  evidence  then  before  the 
Court,  the  testimony  did  not  appear  to  be  relevant  Coun- 
sel did  not  even  undertake  to  afterwards  show  its  relevancy. 
The  ground  assumed  in  the  argument  is,  that  if  Clarke  offer- 
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May  Term,   ed  the  note  to  the  witness  for  85  dollars,  it  showed  what  he 

1859*      thought  it  to  be  worth,  and  the  probability  of  bis  having 

Depuy  offered  and  sold  it  to  Depuy  for  the  same  stim.  But  at 
Clabx.  that  time  there  was  no  evidence  before  the  Court  on  the 
subject  of  the  purchase  of  the  note  by  Depuy,  for  the  sum 
of  85  dollars,  or  otherwise.  The  offering  of  a  piece  of 
property  to  one  man  for  a  certain  sum,  would  not  ordi- 
narily have  any  tendency  to  prove  a  sale  of  it  to  another 
man  for  the  same  sum. 

If,  after  the  defendant  had  introduced  his  proof  to  estab- 
lish a  sale  of  the  note  by  the  plaintiff  to  theftefendant  for 
85  dollars,  the  disparity  between  the  amount  paid  and  the 
amount  of  the  note,  rendered  the  transaction  improbable, 
or  the  testimony  doubtful,  and  if  the  testimony  offered  be- 
came thereby  admissible  (a  question  which  we  do  not  de- 
cide), as  showing  the  value  put  upon  the  note  by  ClarIL 
and  thus  removing  the  apparent  improbability  of  the  trans- 
action, the  proof  should  have  been  then  offered. 

It  is  said,  in  note  326  to  Phillip's  Evidence,  that  "  If  evi- 
dence be  irrelevant  at  the  time  it  is  offered,  it  is  not  error 
to  reject  it  because  other  evidence  may  afterwards  be  given, 
in  connection  with  which  it  would  be  relevant.  If  it  would 
be  relevant  in  connection  with  other  facts,  it  should  be  pre- 
sented in  connection  with  those  facts,  and  an  offer  to  fel- 
low the  evidence  proposed  with  proof  of  those  facts,  at  a 
proper  time." 

One  of  the  grounds  of  defense  was,  that  the  note  was 
unconditionally  sold  and  transferred  by  the  plaintiff  to  the 
defendant. 

The  defendant  proved  by  a  witness,  that  a  few  days  be- 
fore Clark  went  west  and  was  so  long  gone,  witness  was 
in  defendant's  office,  when  the  plaintiff  came  in  and  pro- 
posed to  sell  the  defendant  a  note  on  a  man  named  Wil- 
liams for  600  or  700  dollars;  defendant  said  he  did  not  care 
about  buying  it.  Clark  asked  100  dollars  for  it;  defendant 
said  he  could  not  give  that.  Clark  was  owing  defendant 
^doctor's  bill,  and  defendant  proposed  to  give  Clark  the  ac- 
count against  him,  and  cash,  to -make,  in  all,  35  dollar?. 
The  account  was  between  20  and  30  dollars.     Clark  said 
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he  would  take  it,  and  the  money  was  paid  to  him,  and  the   May  Term. 
note  was  transferred  to  the  defendant,  and  the  plaintiff^ 


1859. 


went  out.     After  he  had  gone  out,  the  defendant  called  to      Bbfct 


T. 


him  and  asked  him  when  he  was  coming  home.  Clark  Clabk. 
replied  "in  a  month."  The  defendant  then  told  him,  if  he 
would  come  back  in  a  month,  he  would  let  him  have  the 
note  for  the  same  he  had  given  him  for  it.  This  last  con- 
versation was  after  the  trade  for  the  note  had  been  made, 
and  after  the  plaintiff  had  gone  out. 

If  the  account  of  the  transaction  given,  by  the  last-men- 
tioned witness,  be  correct,  it  is  clear  that  the  plaintiff  has 
no  ground  of  action  against  the  defendant.  There  was  a 
complete  sale  and  transfer  of  the  note  for  a  valuable  con- 
sideration. According  to  this  statement  of  the  case,  the 
debt  which  the  plaintiff  owed  defendant  for  a  doctor's  bill, 
was  extinguished,  and  there  was  no  agreement,  express  or 
implied,  to  refund  the  money  paid  for  a  transfer  of  the 
note. 
*»  Suppose,  on  this  state  of  facts,  the  defendant  bad  sued 
the  plaintiff  for  the  doctor's  bill  and  the  money  advanced,  he 
certainly  could  not  have  recovered. 

There  was  no  debt  to  secure  which  the  note  could  be 
pledged,  as  the  transfer  of  the  note  canceled  the  previous 
indebtedness.  Nor  was  the  transfer  of  the  note  in  any 
manner  conditional,  but  absolute.  Even  the  proposition 
made  by  the  defendant  to  the  plaintiff,  after  the  trade  was 
completed,  that  if  he  would  in  a  month  come  back,  he,  the 
defendant,  would  let  the  plaintiff  have  the  note  again  for 
what  defendant  had  given  him  for  it,  does  not  appear  to 
have  been  accepted  by  the  plaintiff.  He  did  not  agree  to 
take  the  note  back  on  the  terms  proposed.  A  proposition 
on  one  side,  not  accepted  on  the  other,  has  not  the  binding 
force  of  a  contract. 

On  the  other  hand,  if  the  note  was  placed  in  the  hands 
of  the  defendant  as  a  mere  pledge  or  collateral  security  for 
the  payment  of  the  debt,  we  are  of  opinion  that  the  defend- 
ant, under  the  circumstances  shown,  was  liable  to  the  plain- 
tiff for  the  amount  of  the  note  and  interest,  deducting  the 
amount  of  the  defendant's  claim  against  the  plaintiff,  and 
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May  T«m,  his  reasonable  expenses  incurred  in  collecting  the  note. 
1859,  ^fiy  settling  the  note  with  Williams  in  the  manner  he  did, 
Dbfut  and  surrendering  it  up  to  him,  be  became  bound  to  the 
Clabk.      plaintiff  for  the  full  amount  thereof* 

In  Story  on  Bailments,  §  321,  it  is  said  that,  "  Where 
the  pledge  is  a  negotiable  security  (such  as  a  negotiable 
note),  the  pledgee  has  a  right  to  recover  and  receive  the 
money  due  thereon,  and  to  sue  for  it  in  his  own  name. 
But  he  has  no  right  (unless,  perhaps,  in  a  very  extreme 
case)  to  compromise  with  the  parties  to  the  security  for  a 
less  sum  than  the  sum  due  on  the  security,  ahd  if  he  does, 
he  will  be  compelled  to  account  to  the  pledgor  for  the  full 
value." 

This  doctrine  is  sustained  by  the  case  of  Garlick  v. 
James,  12  Johns.  146,  which  was  like  the  present  in  many 
of  its  features.  The  maker  of  the  note  pledged,  in  that 
case,  as  in  the  present,  was  solvent. 

It  is  claimed  that  the  defendant  cannot  be  liable  for  the 
amount  of  the  note  given  him  by  Williams,  which  is  not  • 
yet  paid.  But  we  do  not  see  how  the  fact  that  that  note 
has  not  been  paid,  would  lessen  his  liability.  Suppose  he 
had  not  taken  that  note  at  all,  but  had  compromised  the 
note  pledged,  and  given  it  up  to  the  maker  upon  receiving 
the  property  and  money  paid  him;  he  would  then  have 
been  liable,  under  the  authorities,  for  the  full  amount. 
The  fact  that  he  has  the  prospect  of  getting  something 
more,  cannot  surely  lessen  his  liability.  In  the  case  of 
Qarlick  v.  James,  supra,  the  pledgee  had  compromised  with 
the  maker  of  the  note,  and  taken  about  one-half  of  what 
was  due  upon  it  It  was  urged,  on  the  part  of  the  de- 
fendant, that  the  plaintiff  might  still  call  upon  the  maker 
for  the  balance  due  upon  the  note,  as  the  payment  made 
by  him  being  a  less  sum  than  was  due,  it  would  not  ope- 
rate as  a  discharge  of  the  note.  But  the  Court  said:  "  Ad- 
mitting this  to  be  correct,  it  will  not  exonerate  the  defend* 
ant  if  he  has  so  disposed  of  the  pledge  as  to  make  himself 
responsible.  A  party  may  have  two  remedies  for  an  injury, 
and  may  elect  which  to  pursue." 

So  here,  admitting  that  the  plaintiff  might  be  entitled  to 
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the  proceeds  of  the  note  given  by  Williams  to  the  defend-  M*y  Tenn, 
ant,  he  is  not  bound  to  pursue  that  remedy,  but  may  hold       1859. 
the  defendant  responsible  for  the  whole  amount.  Dkput 

At  the  time  of  the  trial,  the*  Williams  note  amounted,  Clark. 
principal  and  interest,  to  about  730  dollars.  The  verdict 
makes  a  deduction  from  this  amount  of  about  153  dollars, 
for  the  defendant's  claim  on  the  plaintiff,  and,  as  we  sup- 
pose, for  the  expenses  incurred  by  the  .defendant  in  collect- 
ing the  Williams  note.  This,  under  the  evidence,  seems  a 
fair  and  reasonable  deduction.  The  damages  are  not  ex- 
cessive, if  the  plaintiff  can  recover  at  all. 

The  jury  found  in  accordance  with  the  admissions  of  the 
defendant  as  proved,  rather  than  the  testimony  offered  by 
the  defendant,  and  we  do  not  feel  authorized  to  disturb 
their  finding.  {According  to  those  admissions,  the  note 
was  placed  in  the  hands  of  the  defendant  as  a  mere  se- 
curity for  the  repayment  of  the  money  loaned;  and  although 
he  at  the  same  time  said  that  if  the  money  was  not  repaid 
by  a  certain  time  the  note  was  to  be  his,  yet  the  terms  of 
a  conditional  sale,  if  the  admissions  have  a  tendency  to 
show  such  sale,  are  left  vague  and  uncertain,  and  the  jury 
having  passed  upon  the  whole  matter,  and  having  found 
virtually  that  the  defendant  held  the  note  as  a  mere  se- 
curity, we  cannot  disturb  their  verdict. 

No  point  is  made  as  to  the  variance  between  the  com- 
plaint and  the  evidence,  as  to  the  debt  for  which  the  note 
was  pledged;  but  had  such  point  been  made,  the  complaint 
was  amendable  below,  and  would  be  deemed  amended  here. 
Warbritton  v.  Cameron,  10  Ind.  R.  302. 

A  point  is  made  as  to  the  sufficiency  of  the  proof  of  de- 
mand for  the  note  before  suit,  and  that  no  tender  was  made 
of  the  debt  to  secure  which  the  note  was  pledged.  We 
think  no  such  tender  or  demand  was  necessary.  <JBy  con- 
verting the  note  to  his  own  use,  the  defendant  became  lia- 
ble to  the  plaintiff  in  a  greater  sum  than  that  to  secure 
which  the  note  was  pledged;  and  for  the  sum  due  him, the 
plaintiff  could  sue  without  making  any  tender  of  what  was 
due  from  him  to  the  defendant.  And  by  converting  the 
note  to  his  own  use,  the  defendant  became  liable  to  an  ac- 
Vol.  XII.— 28 
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West 
y. 

TOWNSEKD 


May  Term,   tion  without  any  previous  demand.     Spencer  v.  Morgan? 
1859-      5  Ind.  R.  146.—  Cox  v.  Reynold*,  7  id.  257. 

On  an  examination  of  the  whole  case,  we  find  no  error 
which  we  think  should  reverse  the  judgment. 

Per  Curiam. — The  judgment  is  affirmed  with  1  per  cent, 
damages  and  costs. 

J.  U.  PettU,  C.  CowgiU,  and  J.  M.  Wheeler,  for  the  ap- 
pellant. 

J.  D.  Conner  and  G.  E.  Cordon,  for  the  appellee. 


West  and  Others  v.  Townsend  ana  Others. 

The  Probate  Court,  upon  application  by  the  administrator,  was  authorised  \>j 
the  B.  S.  1843,  pp.  531,  532,  H  245,  251,  to  order  a  sale  of  the  decedent's 
real  estate  to  discharge  liens  thereon;  and  after  such  sale,  the  payment  of 
the  purchase-money,  and  the  application  thereof  to  the  discharge  of  such 
liens  in  the  order  of  their  priority  until  it  was  exhausted,  a  junior  incum- 
brancer whose  lien  was  still  unpaid,  could  not  enforce  it  against  the  real 
estate  so  sold,  in  the  hands  of  the  purchaser. 


Thurtday, 
June  9. 


APPEAL  from  the  Miami  Circuit  Court. 

Perkins,  J. — This  was  a  suit  to  obtain  execution  against 
real  estate  of  a  deceased  debtor,  upon  a  judgment  rendered 
in  1847. 

Answers  were  put  in,  replies  filed,  and  the  issues  were 
tried  by  the  Court,  who  found  for  the  plaintiff  and  ordered 
execution  for  the  sale  of  the  land. 

The  facts  of  the  case  are  these: 

In  the  lifetime  of  Alexander  Wilson,  judgments  were 
obtained  against  him  in  the  following  order,  in  the  Miami 
Circuit  Court,  viz.:  One  in  favor  of  Calvin  B.  House  for 
640  dollars,  February  23, 1846;  one  in  favor  of  Bower  and 
McVane,  for  367  dollars,  95  cents,  on  the  same  day;  one 
in  favor  of  Bancroft,  for  112  dollars,  20  cents,  August  27, 
1846;  one  in  favor  of  Thompson  M.  Coon,  for  432  dollars, 
60  cents,  August  24,  1846;  and  that  of  the  plaintiffs  in 
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this  suit,  for  681  dollars,  50  cents,  on  the  12th  of  March^   M*jr  Term, 
1847.  1859- 


In  1849,  Alexander  Wilson  died,  seized  in  fee  simple  of  VTzbt 
one  hundred  and  sixty  acres  of  land  in  Miami  county,  In-  Towns*ni>. 
diana.  John  M.  Wilson  was  appointed  administrator  upon 
his  estate.  In  due  course  of  administration,  it  was  found 
that  the  personal  estate  was  insufficient  for  the  payment 
of  the  debts  of  the  deceased,  and  application  was  made  to 
the  proper  Court  for  the  sale  of  the  real  estate  above  men- 
tioned, it  being  all  of  which  Alexander  Wilson  died  seized. 
The  sale  was  ordered,  and  took  place  in  1851,  Amos  West 
becoming  the  purchaser.  The  petition  for  the  sale  of  the 
real  estate  set  forth  the  judgments  above  described,  as 
constituting  the  main  indebtedness  for  the  discharge  of 
which  it  was  necessary  to  sell  said  real  estate;  no  pro- 
ceedings having  been  instituted  on  any  of  them  to  subject 
it  to  sale.  The  land  brought,  at  the  sale,  1,350  dollars, 
being  more  than  its  appraised  value,  and  all,  if  not  more 
than  it  was  worth — the  consideration  was  all  paid  by  West, 
the  purchaser,  and  was  applied  upon  the  judgments  upon 
the  land  older  than  those  of  these  plaintiffs. 

On  the  payment  of  the  purchase-money,  West  received 
a  deed,  approved  by  the  Court,  under  which  he  has  since 
occupied  and  substantially  improved  the  land. 

The  R.  S.  1843,  under  which  the  sale  of  the  real  estate 
in  this  case  took  place,  authorized  the  Probate  Court  to 
order  the  sale,  subject  to  existing  liens,  of  real  estate  for 
the  payment  of  debts  (p.  531,  §  245) ;  and  they  authorized 
it  to  order  the  sale  for  the  discharge  of  the  liens  (p.  532, 
§  251).  And  it  might,  in  the  order,  combine  both  objects. 
It  did  in  the  case  at  bar.  And  where  real  estate  is  ordered 
to  be  sold  to  discharge  the  liens  of  judgments  upon  it,  the 
title  of  the  purchaser  relates  back,  as  in  case  of  sheriffs 
sales,  to  the  date  of  the  oldest  judgment  upon  which  the 
sale  takes  place.  Such  being  the  case,  the  title  of  West 
to  the  land  purchased  by  him,  is  not  subject  to  sale  again 
upon  the  judgments  of  these  plaintiffs.  It  is  not  subject 
to  the  lien  of  their  judgment. 


436  CASES  IN  THE  SUPREME  COURT 

May  Term,       per  Curiam. — The  judgment  is  reversed  with  costs. 
18d9.       Cause  remanded  to  be  dismissed. 


Pattbrson       N.  0.  Ross  and  R.  P.  Effing  er^  for  the  appellants. 


Y, 


Blake.  J-  A.  Beat,  for  the  appellees. 


Patterson  v.  Blake  and  Another. 

A  report  of  commissioners  appointed  to  make  partition  of  real  property,  to 
the  effect  that  the  same  was  not  susceptible  of  division,  should  not  be  set 
aside  on  the  ground  that  it  is  false,  without  legitimate  proof  of  its  false- 
hood. 

Beal  property  which  constitutes  the  stock  in  trade  of  a  partnership  that  has  no 
outstanding  debts  or  liabilities,  may,  upon  the  application  of  part  of  the 
firm,  be  divided  among  the  partners  according  to  their  respective  interests 
therein. 

Friday,  APPEAL  from  the  Marion  Circuit  Court. 

Per  Curiam. — The  appellees  sued  Patterson  in  two  sep- 
arate actions,  one  for  the  partition  of  real  estate,  and  the 
other  for  a  dissolution  of  partnership,  and  for  an  account- 
ing between  the  partners.  These  suits  were,  upon  the  de- 
fendant's motion,  consolidated.  The  complaint  for  parti- 
tion alleges  that  plaintiffs,  Blake  and  Ray,  and  defendant, 
Patterson,  are  the  owners  in  common  in  fee  simple,  of  cer- 
tain lands  (describing  them)  and  water  power  connected 
therewith,  of  which  they,  the  plaintiffs,  demand  partition, 
&a  The  complaint  for  dissolution,  and  for  the  account- 
ing, &c.,  states  that  plaintiffs  and  defendant  entered  into  a 
contract  for  the  purpose  of  constructing  a  flouring,  grist, 
and  saw-mill,  on  that  part  of  the  steam-mill  site  near  Indi- 
anapolis which  lies  west  of  Blake  street,  near  the  National 
road  bridge;  that  in  the  construction  of  the  mill  and  every- 
thing connected  therewith,  the  defendant  was  to  pay  one- 
half  the  expense,  and  plaintiffs  the  other  half;  and  so,  also, 
of  the  expense  of  carrying  on  the  various  businesses  de- 
signed and  proposed  to  be  carried  on  by  its  construction.   It 
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is  averred  that  the  parties,  in  pursuance  of  the  contract,  did  M*y  Term, 
erect,  at  said  steam-mill  site,  a  flouring,  grist,  and  saw-mill,       1**®* 
with  the  necessary  machinery,  &c,  for  doing  business;  that  Patterson 
in  doing  all  of  which,  the  plaintiffs  have  paid,  laid  out  and      Blake. 
expended  a  much  larger  amount  than  defendant,  viz.,  7,000 
dollars  more  than  he,  and  although  they  have  often  called 
on,  and  requested  him  to  settle  and  account,  he  has  wholly 
failed  to  do  so;  that  they  have  been  compelled  to  continue 
as  partners  with  the  defendant,  in  conducting  the  milling 
business,  which  requires  great  outlays  of  money,  which 
they  are  forced  to  advance  or  let  the  business  stand;  and 
that  by  reason  of  the  defendant's  failure  to  pay  and  keep 
even  with  them  in  expenditure,  they  are  greatly  injured, 
and  are  damaged  8,000  dollars. 

An  account,  showing  various  items  of  expenditure  al- 
leged to  have  been  made  by  the  plaintiffs,  is  filed  with  the 
complaint. 

There  is  a  supplemental  complaint,  which  charges  that 
defendant  has  taken  possession  of  the  mill,  and  holds  it  to 
the  exclusion  of  his  partners,  and  takes  all  the  proceeds, 
&c. ;  that  he  is  dishonest  and  unsafe,  and  should  not  be 
allowed  to  control  the  business,  &c;  and  asks  the  appoint- 
ment of  a  receiver  to  take  possession  of  the  mill  and  pro- 
perty until  partition  is  made,  &c 

Defendant  answered— -first,  by  special  denial;  and  sec* 
ondly,  by  alleging,  inter  alia,  that  the  real  estate  described 
in  the  complaint  is  connected  with  said  mill  and  partner- 
ship property,  and  that  plaintiffs  are  indebted  to  defendant 
14,000  dollars.  An  account,  consisting  of  the  items  of  the 
indebtedness  thus  alleged,  is  filed  with  the  answer.  There 
was  a  reply  to  the  answer.  The  accounts  filed  by  each 
party  were,  by  order  of  the  Court,  referred  to  a  master 
commissioner,  who  having  reported  thereon,  the  consoli- 
dated causes  were  submitted  to  the  Court  for  tried,  and  the 
Court,  having  heard  the  evidence,  &c,  and  being  suffi-  • 
ciently  advised,  &c.,  ordered  that  the  plaintiffs  were  entitled 
to  partition  of  the  lands  described,  &c,  and  that  N.  B.  Pal* 
met,  Nathaniel  West,  and  William  Sheets,he  appointed  com- 
missioners to  make  such  partition,  and  that  they  report,  &c. 
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May  Term,    And  further,  the  Court  found  in  favor  of  the  plaintiffs,  and 

I**®*      against  the  defendant,  702  dollars,  for  which  judgment  was 

Fattuuow  rendered,  &c. 

Blakx.  After  this,  in  January,  1857,  the  Court  being  in  session, 

the  commissioners  appointed  to  make  partition,  reported 

"that  neither  the  whole  nor  any  part  of  the  lands  of  which 

partition  is  demanded,  can  be  divided  without  damage  to 

the  owners."     And  thereupon  the  Court  ordered  that  the 

lands,  mills,  water  privileges,  and  appurtenances,  &c,  as 

described,  &c.,  be  sold,  &c,  and  that  Robert  B.  Duncan  be 

appointed  to  make  the  sale,  &c. 

The  record  shows,  that  upon  the  filing  of  the  commis- 
sioners' report,  the  defendant  moved  to  set  it  aside,  on  the 
ground  that  said  real  estate,  except  the  water  power,  includ- 
ing the  mill-dam  and  race,  is  susceptible  of  partition;  but 
his  motion  was  overruled,  and  we  think  correctly,  because 
the  correctness  of  the  report,  so  far  as  it  avers  that  the 
lands,  &c,  are  not  susceptible  of  division,  &a,  stands  un- 
assailed  by  any  legitimate  proof.  But  it  is  insisted  that 
the  lands,  &c,  being  partnership  property  and  stock  in 
trade,  the  Court  erred  in  awarding  the  partition.  The  po- 
sition thus  assumed  would  be  tenable,  did  it  appear  that 
there  existed  outstanding  debts  against  the  partnership,  or 
joint  liabilities  uncanceled;  but  as  the  case  stands,  no  such 
debts  or  liabilities  appear  to  exist,  and  consequently  there 
seems  to  be  no  valid  reason  why  the  action  of  the  Court 
in  ordering  the  partition,  should  be  held  erroneous.  Rob- 
erts  v.  Mc  Catty i  9  Ind.  R.  16,  and  notes.  Other  points  are 
raised  in  the  assignment  of  errors,  but  not  insisted  upon 
in  the  appellant's  brief.  They  will  not,  therefore,  be  noticed 
in  this  opinion.  See  rule  28  of  this  Court;  Ind.  Dig.,  p. 
722. 

The  judgment  in  favor  of  the  plaintiffs  for  702  dollars,  is 
affirmed  with  5  per  cent,  damages,  and  the  order  directing 
the  sale  of  the  real  estate,  is  also  affirmed,  and  costs  ad- 
judged against  the  appellant,  &c. 

H.  O'Nedly  J.  L.  Ketcham,  and  L  Coffin,  for  the  appel- 
lant. 

J.  Morrison  and  C.  A.  Ray,  for  the  appellees. 
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Hay  Term, 
Love  and  Others  v.  Mikals,  Administrator.  1809, 

Lawsow 
APPEAL  from  the  Bartholomew  Court  of  Common    nbwoomb. 

PleaS-  Friday, 

Per  Curiam* — Mikals,  as  administrator,  filed  his  petition  J***  10. 
praying  for  an  order  to  sell  certain  real  estate  of  his  intes- 
tate, to  pay  debts,  &c.  An  order  was  granted,  from  which 
the  defendants  appeal.  The  appeal  is  prematurely  taken, 
and  cannot  be  sustained.  The  order  for  the  sale  is  not  a 
"final  judgment"  from  which  an  appeal  lies,  under  the  pro- 
visions  of  §  556,  2  R,  S.  p.  159.  This  was  settled  in  the 
case  of  Staley  v.  Dorset,  11  Ind.  R.  367.  That  case  was 
like  the  present,  and  must  govern  it. 

The  appeal  is  dismissed  with  costs. 

K  T.  Hauser,  B~  Hill,  and  W.  Singleton,  for  the  ap- 
pellants. 

W.  jF.  Pidgeon,  for  the  appellee. 


Lawson,  Administrator,  v.  Newcomb  and  Others. 

If  a  defendant  to  an  action  in  the  Circuit  Court,  die  after  service  of  process 
therein,  the  action  may,  nnder  2  R.  S.  p.  32,  §  21,  be  prosecuted  in  that 
Court  to  final  judgment  against  his  administrator. 

APPEAL  from  the  Floyd  Circuit  Court  JWefa* 

Worden,  J. — Action  by  the  appellees  against  Verry,  upon 
a  promissory  note.  After  the  institution  of  the  suit  and 
the  service  of  process  upon  Verry,  his  death  was  suggested, 
and  his  administrator  was  made  a  party  defendant,  who 
appeared  and  answered,  and  such  proceedings  were  had, 
as  that  final  judgment  was  rendered  for  the  plaintiffs  be- 
low. 

The  only  point  made  by  counsel  for  the  appellant,  is  in 
reference  to  the  jurisdiction  of  the  Circuit  Court  over  the 
cause,  after  the  death  of  Verry. 
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May  Term,  It  is  provided  by  the  act  to  establish  Courts  of  Common 
1859»  Pleas,  &c.  (2  R.  8.  p.  17,  §  4),  that  "The  Court  of  Com- 
Coixiws  mon  Pleas  within  and  for  the  county  or  counties  for  which 
GiuNTnAM.  it  is  organized,  shall  have  original  and  exclusive  jurisdic- 
tion in  *  *  *  all  actions  against  executors  and  admin- 
istrators, *  *  *  except  where,  in  special  cases,  concur- 
rent jurisdiction  is  given  by  law,  to  some  other  Court." 

By  the  code  (2  R.  S.  p.  32,  §  21),  it  is  provided  that  "no 
action  shall  abate  by  the  death,  &c.,  of  a  party.  In  case 
of  death,  &c.,  the  Court,  on  motion,  &c.,  may  allow  the 
action  to  be  continued  by  or  against  his  representatives." 

If  there  is  any  conflict  between  the  two  provisions,  the 
latter  must  prevail,  having  been  passed  and  approved  sub- 
sequently to  the  former. 

The  Circuit  Court  had  jurisdiction  of  the  action  against 
Verry,  and  when  he  deceased,  we  think  the  plaintiffs  had 
the  right  to  prosecute  the  cause  to  final  judgment  against 
his  administrator  in  the  same  Court. 

The  latter  statute  gives  the  Circuit  Court,  in  such  case, 
jurisdiction  over  the  cause  as  against  the  administrator. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

W.  T.  Otto  and  J.  S.  Davis,  for  the  appellant 

T.  L.  Smith,  for  the  appellees. 


Collins  v.  Grantham. 


Entries  in  a  hymn  book,  proved  to  be  in  the  handwriting  of  a  parent,  or  made 
by  direction  of  a  parent,  ante  litem  motam,  in  the  form  of  a  family  record , 
are  admissible  in  evidence  to  prove  the  age  of  a  child,  where  the  father  and 
mother  are  dead,  and  the  child  has  no  near  relative  in  the  state. 

Friday,  APPEAL  from  the  Shelby  Circuit  Court. 

""*  Worden,  J. — Suit  by  Grantham  against  Collins,  on  a 

note,  dated  January  1, 1842.  Collins  pleaded  infancy.  Is- 
sue. Trial  by  the  Court;  finding  and  judgment  for  the 
plaintiff. 


OF  THE  STATE  OF  INDIANA.  441 

On  the  trial,  the  defendant  produced  an  ancient  looking  .  May  Term, 
book,  destitute  of  covers,  and  from  the  title  page,  appear-       1859. 


ing  to  have  been  published  in  1812,  and  containing  the     Collins 
psalms  and  hymns  of  Isaac  Watts,  upon  a  blank  leaf  of  Gbavtham. 
which  is  written  the  following,  viz.: 

Amos  Collins,  born  February,  31, 1789. 

PrisciUa  Swing,  born  April  4, 1797. 

Amos  Collins  and  Priscilla  Swing,  married  March  18, 
A.  D.  1819. 

Sarah  Jane  Collins,  born  December  31, 1819. 

Stephen  Collins,  born  May  14, 1821. 

Samuel  Collins,  born  May  1, 1823. 

Ahnira  Collins,  born  May  10, 1825. 
And  proved  by  Edward  Gird,  that  said  entries  were  in  the 
handwriting  of  Amos  Collins  (the  father  of  the  defendant), 
who  died  in  1829.  That  shortly  after  the  death  of  Amos 
Collins,  Priscilla  Collins,  the  mother  of  the  defendant,  at 
the  late  residence  of  the  deceased,  produced  to  him  the 
said  psalm  and  hymn  book,  and  that  at  her  request,  he 
made  on  said  blank  leaf  the  following  entries,  viz.: 

Dewitt  Collins  was  born  July  15, 1827. 

Amos  Collins  was  born  December  18, 1829. 

These  last  entries  are  in  the  handwriting  of  GHrd,  the 
witness.  Gird  also  testified  that  the  defendant  has,  older 
than  himself,  a  sister  named  Sarah  Jane;  and,  younger 
than  himself,  a  brother  named  Samuel,  a  sister  named  Al- 
mira,  and  brothers  named  Dewitt  and  Amos,  born  in  the 
order  above  named;  that  the  mother  of  the  defendant  is 
dead;  that  his  brothers  and  sisters  reside  out  of  this  state; 
and  that  he  has  no  uncle  or  other  near  relative,  in  the  state, 
known  to  the  witness.  The  witness,  Gird,  believes  the 
entries  named  to  be  the  family  record  of  the  father  of  de- 
fendant, though  he  was  never  so  informed,  and  never  saw 
it  except  on  the  occasion  above  stated. 

This  was  all  the  evidence  on  the  issue  thus  formed. 

The  Court  received  the  book  and  the  entries  in  it,  and 
the  testimony  of  Gird,  reserving  the  question  as  to  their 
admissibility  for  final  decision.  On  the  final  decision,  it 
was  considered  by  the  Court  that  the  testimony  thus  of- 
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May  Term,   fered  was  inadmissible,  and,  therefore,  the  issue  was  found 
18g9»      for  the  plaintiff. 
Collins         Mr.  Grreenleaf,  after  stating  the  proposition  that  hearsay 

Graxthax.  evidence,  as  it  is  sometimes  termed,  is  admissible  in  mat- 
ters of  pedigree,  says  that  "  The  term  pedigree  embraces 
not  only  descent  and  relationship,  but  also  the  facts  of 
birth,  marriage,  and  death,  and  the  time  when  these  events 
happened.  These  facts,  therefore,  may  be  proved  in  the 
manner  above  mentioned,  in  all  cases  where  they  occur  in- 
cidentally and  in  relation  to  pedigree.  Thus,  an  entry  by 
a  deceased  parent,  or  other  relative,  made  in  a  bible,  family 
missal,  or  any  other  book,  or  in  any  document  or  paper, 
stating  the  fact  and  date  of  the  birth,  marriage,  or  death 
of  a  child  or  other  relative,  is  regarded  as  the  declaration 
of  such  parent  or  other  relative,  in  a  matter  of  pedigree." 
1  Greenl.  Ev.,  §  104. 

In  1  PhiL  Ev.,  p.  250  (ed.  1859),  it  is  laid  down  that 
"  Not  only  may  relationship  in  general  be  proven  by  the 
hearsay  of  a  family,  but  particular  facts  may  also  be  proved, 
such  as  the  ages  of  persons,  dates  of  death  or  birth.  There 
are  several  authorities  for  admitting  hearsay  as  to  dates. 
Thus,  upon  a  question  whether  a  testator,  at  the  time  of 
making  his  will,  was  of  full  age,  a  written  memorandum 
by  a  deceased  parent,  stating  the  time  of  his  birth,  has  been 
admitted  to  be  good  evidence.  Herbert  v.  Tuckal,  T.  Raym- 
84,  is  cited.  This  doctrine  is  fully  recognized  in  Roe  d. 
Brune  v.  Rawlings,  7  East  290,  where  the  Court  say: 
"  There  are  several  instances  in  the  books,  where  the  de- 
claration of  a  person  having  knowledge  of  a  fact,  and  no 
interest  to  falsify  it,  has  been  admitted  as  evidence  of  it 
after  his  death.  Thus,  a  written  memorandum  of  a  father, 
as  to  the  time  when  his  child  was  born,  has  been  received  to 
prove  when  the  infant  would  come  of  age,  and  that  he  was 
in  fact  under  age  at  the  time  of  making  his  will." 

In  Kidney  v.  Cockburn,  2  Russ.  and  Mylne,  167,  Lord 
Brougham  was  of  opinion,  as  were  Justices  Park  and 
Littledalb,  to  whom  the  point  was  submitted,  that  state- 
ments contained  in  monumental  inscriptions,  and  hearsay 
declarations  made  by  a  deceased  relative,  are  competent 
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evidence  to  prove  the  respective  ages  of  the  persons  to   M»y  Tenn, 
whom  they  refer,  as  well  as  the  fact  of  their  relationship       1859. 
to  each  other.  Colli** 

The  case  of  Higham  v.  Ridgway^  10  East.  109,  estab-  Gbawtham. 
lishes  the  proposition  that  the  time  of  birth,  and  conse- 
quently the  age  of  a  party,  may  be  proven  by  hearsay,  as 
well  as  any  other  matter  of  pedigree.  There,  an  entry 
made  by  an  accoucheur  (since  deceased)  in  a  book,  of  hav- 
ing delivered  a  woman  of  a  child  on  a  certain  day,  refer- 
ring to  his  ledger  in  which  he  made  a  charge  for  his  attend- 
ance, which  was  marked  paid,  was  held  competent  evi- 
dence as  to  the  time  of  the  child's  birth,  upon  an  issue  as 
to  his  age  at  the  time  of  his  afterwards  suffering  a  recov- 
ery. The  evidence,  in  this  case,  was  admitted  on  the  ground 
that  it  was  the  declaration  of  a  party  against  his  interest^ 
the  entry  alluded  to  showing  that  his  charges  were  paid. 
But  the  case  is,  nevertheless,  authority  for  the  proposition 
that  the  time  of  a  party's  birth,  and  consequently  his  age, 
may  be  shown  in  a  proper  case,  by  testimony  usually  de- 
nominated hearsay. 

If  the  fact  sought  to  be  shown  in  the  case  at  bar,  comes 
within  the  rule  as  to  the  admission  of  hearsay  in  matters 
of  pedigree,  and  we  think  it  does,  the  evidence  appears  to 
be  admissible,  and  sufficient  for  the  purpose  for  which  it 
was  intended.  The  entries  are  shown  to  have  been  in  the 
handwriting  of  the  father  of  the  defendant,  except  those 
which  were  made  subsequent  to  his  death,  by  the  witness, 
Gird,  at  the  request  of  the  mother.  These  entries  show 
the  birth  of  the  father  and  mother,  the  date  of  their  mar- 
riage, and  the  birth  of  their  children,  in  the  order  in  which 
the  testimony  of  Gird  shows  them  to  have  been  born. 
From  all  the  facts,  it  sufficiently  appears  that  the  paper 
offered  was  the  family  record  of  the  father  of  the  defend- 
ant; at  all  events,  it  furnished  a  sufficient  declaration  of 
the  father  as  to  the  ages  of  his  children,  to  be  admissible 
under  the  authorities,  as  evidence.  The  entries  are  not 
obnoxious  to  the  objection  that  they  were  made  post  litem 
motam.  On  the  contrary,  they  were  made  long  before  any 
controversy  arose,  and  before  the  note  sued  on  was  exe- 
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May  Term,   cuted.     They  were  made  at  a  time  when  there  was  no  ap- 

1859.      parent  motive  or  inducement  to  misstate  the  facts  or  per- 

Sloah       vert  the  truth.     The  father  and  mother  being  both  dead, 

Wittbank.  &nd  there  being  no  near  relatives  of  the  defendant  in  the 

state,  we  are  of  opinion  that  the  evidence  was  competent. 

From  this  evidence,  it  appears  that  the  defendant  was 

born  May  14, 1821,  and  had  not  reached  his  majority  on 

the  1st  of  January,  1842,  when  the  note  was  executed. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded  for  a  new  trial. 
M.  M.  Ray  and  T.  A.  Mc  Far  land,  for  the  appellant 


Sloan  and  Another  v.  Wittbank. 

Held,  on  the  authority  of  Carver  v.  WiRiamt,  10  Ind.  R.  267,  that  a  defendant 
who  has  answered  and  then  withdraws  his  appearance,  thereby  withdraws 
his  answer  also. 

Held,  also,  on  the  authority  of  Key  r.  Robinmm,  S  Ind.  R.  868,  and  Shaw  v. 
Binkard,  10  id.  S27,  that  the  feflure  to  call  and  default  a  defendant,  who, 
after  haying  appeared  and  answered  withdraws  his  appearance,  is  an  irregu- 
larity; bnt  such  an  irregularity  as  the  Court  below  might  amend;  and  which 
may  be  deemed  to  be  amended  in  the  Supreme  Court. 

Friday  APPEAL  from  the  Putnam  Court  of  Common  Pleas. 

Davison,  J. — The  appellee,  who  was  the  plaintiff,  sued 
Sloan  and  Fordyee  upon  a  promissory  note  for  the  pay- 
ment of  400  dollars.  The  note  bears  date  March  7, 1867, 
was  payable  to  the  order  of  Walters  and  Cummings  at  six 
months,  and  was  by  them  assigned  to  the  plaintiff 

Demurrer  to  the  complaint  overruled.  This  ruling  is 
assigned  for  error;  but  as  no  exception  appears  to  have 
been  taken  to  the  refusal  to  sustain  the  demurrer,  the  error 
thus  assigned  is  not  properly  before  us. 

Defendants  answered  in  seven  paragraphs,  to  which 
there  were  replies.  And  the  cause  being  thus  at  issue,  the 
defendants  withdrew  their  appearance,  and  thereupon  the 
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Court  proceeded  to  the  trial  of  the  cause;  and  the  plaintiff  May  Term, 
having  read  in  evidence  the  note  and  indorsement  thereon,       1869. 
which  was  all  the  evidence  given,  the  Court  found  for  the       Sloan 
plaintiff  and  assessed  his  damages  at  406  dollars,  for  which   Wittbakk. 
judgment  was  rendered,  &c.;  whereupon  the  defendants 
appeared  and  moved  for  a  new  trial  on  three  grounds — 

1.  That  the  judgment  is  irregular  and  illegal. 

2.  That  the  decision  of  the  Court  is  contrary  to  law. 

3.  The  Court  erred  in  hearing  the  evidence  and  assess- 
ing the  damages  after  defendants  had  withdrawn  their  ap- 
pearance. 

This  motion  was  overruled,  and  the  defendants  excepted. 

In  Carver  v.  Williams,  10  Ind.  R.  267,  it  was  held  that 
if  a  party  appear  and  plead,  and  then  fail  to  appear  at  the 
trial,  his  pleadings  stand;  but  if,  after  pleading,  he  with- 
draw his  appearance,  his  pleadings  go  with  it;  that  with- 
out an  appearance,  a  party  cannot  answer;  nor  can  he 
have  an  answer  standing  where  there  is  no  appearance. 
This  exposition  is,  no  doubt,  correct;  and  when  applied  to 
the  case  at  bar,  at  once  shows  that  the  defendants,  having 
withdrawn  their  appearance,  also  withdrew  their  answer. 
But  it  is  insisted,  there  being  no  answer,  that  the  judg- 
ment is  erroneous,  because  the  plaintiff,  instead  of  pro- 
ceeding to  the  trial  of  the  cause  upon  the  evidence, 
" should  have  taken  a  judgment  by  default  or  nil  dicit." 
It  must  be  conceded,  that  the  action  of  the  Court,  as  it 
appears  in  the  transcript  before  us,  was  not  in  accordance 
with  the  ordinary  rules  of  procedure ;  still  the  record  pre- 
sents a  mere  irregularity,  which  could  not,  in  any  degree, 
result  in  injury  to  the  defendants.  And  the  statutory  rule 
is,  that  "No  judgment  shall  be  stayed  or  reversed,  in  whole 
or  in  part,  by  the  Supreme  Court,  for  any  defect  in  form, 
variance,  or  imperfections  contained  in  the  record,  plead- 
ings, process,  entries,  or  other  proceedings  therein,  which 
by  law  might  be  amended  by  the  Court  below;  but  such 
defects  shall  be  deemed  amended  in  the  Supreme  Court," 
&c  2  R.  S.  p.  162,  §  680.  Here,  the  record  sufficiently 
shows  that  the  judgment  is  not  in  conflict  with  the  sub- 
stantial rights  of  the  parties,  and  that  the  proceedings,  so 
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May  Term,    far  as  they  show  a  failure  to  take  a  default  against  the  de- 
18w«      fendants,  are  imperfect     But  in  view  of  the  provision  just 
Thb  Bvans-  recited,  it  seems  to  us  that  that  imperfection  might  have 
Railro'd  Co.  been  amended  in  the  Circuit  Court,  and,  in  sequence,  may 
Ross        "ke  deemed  to  be  amended  in  this  Court."    Key  v.  Robin- 
son, 8  Ind.  R.  368^-Sftaw  v.  Binkard,  10  wL  227.     These 
authorities  are  directly  in  point,  and  are  decisive  of  the 
questions  arising  in  this  record. 

Per  Curiam. — The  judgment  is  affirmed  with  10  per 
cent,  damages  and  costs. 

IL  L.  Hathaway,  for  the  appellants. 
F.  Rand,  for  the  appellee. 


Tub  Evansville  and  Crawfordsvillb  Railroad  Com- 
pany v.  Ross. 

The  statute  of  1853  in  relation  to  the  liability  of  railroad  companies  whose 
roads  are  not  fenced,  for  killing  stock,  does  not  apply  to  actions  commenced 
in  Courts  of  Common  Pleas,  and  Circuit  Courts ;  but  only  to  such  as  are 
brought  in  justices'  Courts. 

Tho  act  of  1859  extended  the  rule  established  by  the  act  of  1853  for  the  deci- 
sion of  causes  brought  in  justices'  Courts,  against  railroad  companies  for 
killing  stock,  to  actions  of  the  same  class  brought  in  Courts  of  Common 
Pleas  and  Circuit  Courts. 

Friday,  APPEAL  from  the  Sullivan  Court  of  Common  Pleas. 

Perkins,  J. — Suit  by  Ross  against  The  Evansville  and 
Crawfordsville  Railroad  Company,  to  recover  for  stock 
killed  upon  the  railroad  by  the  machinery  of  the  company. 
The  suit  was  instituted  originally  in  the  Common  Pleas. 
The  complaint  alleged  that  the  road  of  the  company  was 
not  fenced,  but  it  did  not  aver  any  negligence  in  the  man- 
agement of  the  machinery  by  which  the  stock  was  killed. 
A  demurrer  to  the  complaint,  because  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  was  over- 
ruled, and  the  defendants  excepted. 
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The  cause  was  tried,  and  the  plaintiff  recovered.  M*y  Tenn» 

The  circumstance  that  the  road  was  not  fenced,  con-  _i^?r; 
trolled  the  decision  of  the  cause,  when  it  should  have  had  Thb  Eyaxs- 

VILLE,  «C, 

nothing  to  do  with  it.     The  Indianapolis,  Sfc>  Co.  v.  Taffe,  Railbo'd  Co. 
11  Ind.  E.  458.  row. 

The  statute  of  1853  in  relation  to  liability  of  railroad 
companies  for  stock  killed  where  the  road  was  not  fenced, 
applied  only  in  cases  originally  commenced  before  justices 
of  the  peace.  Ibid.  Suits  commenced  in  any  other  Court 
were  governed  by  the  rules  of  the  common  law. 

By  that  law,  the  complaint  in  this  case  contained  no 
cause  of  action,  and  the  demurrer  to  it  should  have  been 
sustained. 

The  legislature  of  1859  changed  the  statute,  and  ex- 
tended the  rule  of  decision,  theretofore  prevailing  in  jus- 
tices' Courts  alone,  to  cases  originally  commenced  in  the 
Common  Pleas  and  Circuit  Courts. 

The  statute  of  1859  provides  as  follows: 

"  That  whenever  any  animal  or  animals  shall  be  killed 
or  injured  by  the  cars  or  locomotives,  or  other  carriages 
used  on  any  railroad  in  this  state,  the  owner  thereof  may 
go  before  some  justice  of  the  peace  of  the  county  in  which 
such  injury  occurred,  and  file  his  complaint  in  writing;  and 
such  justice  shall  fix  a  day  to  hear  said  complaint,  and 
shall  cause  at  least  ten  days'  notice  to  be  served  on  the 
railroad  company  defendant,  by  service  of  summons  by 
copy  on  any  conductor  of  any  train  passing  through  said 
county;  but  in  all  cases  when  the  value  of  any  animal 
or  animals  so  killed  shall  exceed  50  dollars,  the  owner  or 
owners  of  any  such  animal  or  animals  may  file  his  com- 
plaint and  prosecute  his  claim  before  such  justice  of  the 
peace,  in  the  Court  of  Common  Pleas,  or  in  the  Circuit 
Court,  at  his  option. 

14  Sec.  2.  When  such  complaint  shall  be  filed  in  the  Cir- 
cuit Court  or  Court  of  Common  Pleas,  the  clerk  of  said 
Court  shall  issue  a  summons  thereon  as  in  other  cases, 
which  summons  shall  be  served  by  the  sheriff  on  the  rail- 
road company  defendant  at  least  ten  days  before  the  first 
day  of  the  term  at  which  such  cause  is  to  be  heard,  and 
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May  Term,   8aid  summons  may  be  served  by  copy  on  any  conductor 
1859.      of  any  train  passing  through  said  county. 
Moboak         «  On  the  hearing  of  said  cause,  the  Court  or  jury  trying 
The  State,  the  same  shall  give  judgment  for  the  plaintiff  for  the  value 
of  the  animal  or  animals  destroyed  or  injury  inflicted, 
without  regard  to  the  question  whether  such  injury  or 
destruction  was  the  result  of  willful  misconduct  or  negli- 
gence, or  the  result  of  unavoidable  accident."     Acts  of 
1859,  p.  105. 

This  statute  does  not  cure  the  error  committed  in  the 
case  at  bar. 

Per   Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &a 
J.  P.  Usher,  for  the  appellants. 


Morgan  v.  The  State. 

The  Supreme  Court  takes  notice  judicially  of  the  commencement  and  close 
of  the  terms  of  the  Circuit  Court. 

If  there  he  a  cause  on  trial  undisposed  of  at  twelve  o'clock  on  the  night  of  the 
last  day  of  the  term,  it  will  he  assumed  that  the  term  did  not  close  until 
that  time. 

Section  793,  2  B.  S.  p.  222,  contemplates  an  adjournment  to  a  subsequent 
term,  and  not  to  a  day  in  vacation. 

In  this  case,  upon  the  jury  reporting  that  they  could  not  agree,  and  the  de- 
fendant not  consenting  to  their  discharge,  the  judge  adjourned  the  Court  on 
Saturday,  the  last  day  of  the  term,  at  six  o'clock,  P.  M.,  until  the  next 
Monday,  a  day  in  vacation,  without  placing  upon  record  any  valid  reason 
for  such  adjournment,  and  ordered  tho  jury  to  be  confined  until  that  time. 
Hdd,  that  the  order  of  adjournment,  so  far  as  it  directed  the  Court  to  con- 
vene on  Monday,  and  the  confinement  of  the  jury  until  that  day,  was  a  nul- 
lity; that  the  term  was  finally  adjourned,  and  the  cause  discontinued. 

Friday,  APPEAL  from  the  Monroe  Circuit  Court. 

Davison,  J. — Indictment  for  murder.  The  record  shows 
that  at  six  o'clock,  P.  M.,  on  Saturday,  November  13, 1858, 
being  the  last  day  of  the  November  term  of  said  Court, 
the  jury  impanneled  in  this  case  returned  into  Court,  and 
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informed  the  Court  that  there  was  no  probability  of  their   May  Term, 
agreement  as  to  a  verdict;  and  the  Court,  having  inquired       1859. 
of  the  parties  if  they  would  consent  to  a  discharge  of  the     Mokgah 
jury,  and  the  defendant  having  refused  such  consent,  the  tkx  State. 
judge  adjourned  the  Court  until  Monday  of  the  next  week, 
being  Monday,  the  15th  of  November,  and  directed  the  jury 
to  be  kept  confined  until  that  time,  and  absented  himself 
until  said  Monday  at  twelve  o'clock,  when  the  jury  re- 
turned a  verdict  against  the  defendant  for  manslaughter, 
stating  at  the  time,  that  the  same  was  made  between  nine 
and  ten  o'clock,  P.  M.,  of  the  preceding  Saturday^aSter  the 
adjournment. 

And  thereupon  the  defendant  objected  to  the  reception 
of  the  verdict;  but  his  objection  was  overruled,  and  the 
judge  received  it  He  then  moved  that  he  be  discharged 
from  the  prosecution,  which  motion  was  also  overruled ; 
and  the  judge,  having  refused  a  new  trial,  rendered  judg- 
ment on  the  verdict,  &c. 

This  Court  will  notice  judicially  that  the  November 
term,  1858,  of  the  Monroe  Circuit  Court  expired  on  Sat- 
urday, November  13;  and  further,  that  the  November  term 
of  the  Morgan  Circuit  Court  in  the  same  judicial  circuit 
commenced  on  Monday,  the  15th  of  said  month.  And  it 
may  be  assumed — there  being  a  case  on  trial  and  undis- 
posed of  at  twelve  o'clock  of  the  night  of  Saturday— that 
that  term  of  the  Monroe  Circuit  Court  did  not  expire  un- 
til that  hour;  and  had  the  Court,  instead  of  adjourning  at 
six  o'clock,  P.  M .,  remained  in  session  until  the  expiration 
of  the  term,  an  adjournment  to  the  next  term  would  have 
been  in  accordance  with  the  ordinary  mode  of  procedure, 
and  the  cause  then  in  progress  would  have  stood,  con- 
tinued.   2  R.  S.  p.  8,  §  19* 

But  in  reference  to  this  subject,  we  have  a  statutory 
rule,  which  says:  "If  any  judge  of  the  Circuit  Court,  &c, 
shall  adjourn  the  Court  before  having  gone  through  the 
business  pending,  and  before  the  expiration  of  the  time 
fixed  by  law,  the  record  must  show  the  reason  for  such 
adjournment"  2  R.  8.  p.  222,  §  793. 
Vol.  XIL— 29 
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May  Term,       This  provision  contemplates  an  adjournment  to  a  sub- 
.     18™«      sequent  term,  not  to  a  day  in  vacation.     If  there  is  busi- 
Mobgav     ness  pending,  and  the  term  is  unexpired,  the  judge  has  no 
The  Stats,  right,  in  any  case,  to  adjourn  beyond  its  expiration,  unless 
such  adjournment  is  made  to  reach  a  subsequent  term  of 
the  Court,  and  not  even  then,  unless  the  reason  for  the 
adjournment  is  made  to  appear  in  the  record.    But  here, 
the  judge,  though  he  did  adjourn  while  the  term  remained 
unexpired,  and  while  a  trial  was  in  progress,  has  failed  to 
place  in  the  record  any  valid  reason  for  such  adjournment. 
And  the  result  is,  that  the  adjourning  order,  so  far  as  it 
directs  the  Court  to  convene  on  Monday,  the  15th  of  No- 
vember, a  day  in  vacation,  and  orders  the  jury  to  be  con- 
fined until  that  day,  is  a  nullity. 

We  are  referred  to  Wright  v.  The  State,  5  Ind.  R.  290. 
In  that  case  it  was  held,  that  the  Circuit  Court,  having  a 
trial  before  it  at  the  close  of  the  term,  might  continue  its 
sitting  until  the  case  is  fully  determined.  But  it  will  at 
once  be  seen  that  that  decision  is  not  in  point;  because, 
in  the  case  at  bar,  the  order  of  adjournment  was  made  at 
'  least  six  hours  before  the  term  closed  by  operation  of  law. 
In  that  space  of  time,  it  was  clearly  within  the  range  of 
probability  that  the  cause  would  have  proceeded  to  final 
judgment,  had  the  adjournment  not  been  ordered*  Indeed, 
the  record  plainly  shows  that  such  would  have  been  the 
result,  had  the  judge  not  absented  himself,  but  continued 
the  session  of  the  Court  until  the  term  legally  expired  by 
lapse  of  time. 

In  view  of  the  case  made  by  the  record,  we  must  hold 
that  the  adjourning  order  in  question  terminated  the  ses- 
sions of  the  Court  for  the  term  in  which  it  was  made,  and 
operated  as  a  discontinuance  of  the  cause  then  on  trial. 
Shearer  v.  Clay,  1  Litt.  263. — Archer  v.  Ross,  2  Scam.  303. 
The  verdict  and  judgment  are,  therefore,  inoperative  and 
void. 

Per  Curiam. — The  judgment  is  reversed.  Cause  re- 
manded, &c. 

J.  Hughes  and  D.  W.  Voorhees,  for  the  appellant. 

J.  E.  McDonald,  Attorney  General,  for  the  state. 
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May  Tenn, 


Hatfield  and  Another  v.  Reed. 


1869. 


Webb 

APPEAL  from  the  Fayette  Court  of  Common  Pleas.        Thobfb. 

Per  Curiam. — Reed  sued  the  appellants,  who  are  mill  j^^ 
owners,  on  the  following  receipt:  J™*  is. 

"  Null  Mills,  December  25, 1855.  Received  of  John  Reed, 
two  hundred  bushels  wheat  in  store.  Hatfield  and  Meli- 
us aineP 

Averment  that  the  wheat  was  to  be  returned  on  demand, 
or  the  value  of  wheat  at  the  time  of  such  demand,  paid, 
&c. 

Denial,  and  also  several  special  defenses,  filed,  which 
need  not  be  further  noticed,  as  the  only  point  relied  on  by 
brief  of  appellants  is,  that  the  evidence  does  not  sustain 
the  allegations  of  the  complaint.  The  plaintiff  had  judg- 
ment for  270  dollars. 

It  is  insisted  that  the  plaintiff  declared  upon  an  alterna- 
tive contract,  and  that  the  evidence  discloses  a  conditional 
one. 

We  have  examined  the  evidence,  and  think  that  it  tends 
strongly  to  sustain  the  finding  and  judgment.  We  cannot, 
therefore,  disturb  the  judgment. 

The  judgment  is  affirmed  with  10  per  cent,  damages  and 
costs. 

B.  F.  ClaypooL,  for  the  appellants. 


Webb  v.  Thorpe  and  Another. 

APPEAL  from  the  Decatur  Court  of  Common  Pleas.  Mo**>y> 
Per  Curiam. — This  suit  originated  before  a  justice  of 
the  peace,  where  the  plaintiff  had  judgment  for  10  dollars. 
The  defendant  appealed  to  the  Common  Pleas,  where,  on 
his  motion,  the  cause  was  dismissed.  The  plaintiff  ap- 
peals to  this  Court.    This  Court  has  no  jurisdiction  of  the 
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May  Term,   Case.    2  R.  S.  p.  158,  §  550.— Bogart  v.  The  City  of  New 
1859-      Albany,  1  Ind.  R.  38. 
Shearer         The  appeal  is  dismissed  with  costs. 
The  Evans-      J*  Gavin  and  O.  B.  Hord,  for  the  appellant. 
Railro'dCo      ^  ^  Scobty  an(*  "^  Cumback,  for  the  appellees. 


Shearer  v.  The  Evansville,  Indianapolis,  and  Cleve- 
land Straight  Line  Railroad  Company. 

Monday,  APPEAL  from  the  Morgan  Circuit  Court. 

Per  Curiam* — Action  by  the  company  against  Shearer 
on  a  subscription  to  the  capital  stock  of  the  company. 
The  subscription  is  as  follows,  viz.: 

"  The  undersigned  subscribe  to  the  capital  stock  of  the 
Evansville,  Indianapolis,  and  Cleveland  Straight  Line  Rail- 
road  Company,  the  amounts  and  lands  attached  to  our 
names,  upon  the  following  express  conditions:  That  the 
road  shall  be  permanently  located  on  the  east  side  of 
White  river,  within  one  mile  of  the  line  run  between  JS»- 
dianapoKs  and  Spencer. 

August  11, 1853.     [Signed]      William  Shearer,  20, 

if  Martinsville  is  made  a  point." 

The  complaint  avers  that  the  plaintiff  has  in  all  things 
fully  performed  the  condition  of  the  subscription. 

There  was  a  general  denial  filed,  as  well  as  other  plead- 
ings, which  it  is  unnecessary  to  notice. 

Trial  by  the  Court,  and  finding  for  the  plaintiff  Judg- 
ment on  the  finding,  a  motion  for  a  new  trial  being  over- 
ruled. 

In  a  case  between  the  same  parties  (10  Ind.  R.  244),  it 
was  settled  that  the  defendant  was  not  liable  on  the  sub- 
scription until  the  plaintiffs  had  performed  the  conditions 
upon  which  the  subscription  was  made. 

Upon  a  careful  examination  of  the  testimony,  we  think 
it  was  not  proven  that  the  plaintiffs  had  performed  all  the 
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conditions.  We  think  the  evidence  does  not  show  that 
the  road  was  permanently  located  "within  one  mile  of  the 
line  run  between  Indianapolis  and  Spencer"  This  was  an 
essential  part  of  the  condition — as  much  so  as  that  the 
road  should  be  located  on  the  east  side  of  White  river,  or 
that  Martinsville  should  be  made  a  point*  For  this  reason 
the  motion  for  a  new  trial  should  have  prevailed. 

The  judgment  is  reversed  with  costs.  Cause  remanded 
for  a  new  trial. 

W.  R.  Harrison,  X  W.  Gordon,  and  J.  H  Connor,  for 
the  appellant. 
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May  Term, 
1859. 

Rbbsch- 

BAUOHEB 
T. 

Slubber. 


Keeschbaugher  v.  Slusser. 


Where  slanderous  words  are  uttered  in  a  foreign  language,  the  complaint 
should  set  out  the  words  in  that  language,  with  a  translation. 

If  slanderous  words  are  charged  to  have  been  spoken  in  the  English  language, 
there  will  be  a  variance  if  the  proof  show  that  they  were  spoken  in  another 
language.    The  code  has  not  changed  the  rule. 

After  the  jury  arc  sworn,  and  have  heard  a  part  of  the  evidence,  a  new  issue 
should  not  be  tendered  without  cause  shown;  and  if  the  issues  are  permit- 
ted to  be  changed,  the  jury  must  be  re-sworn. 


APPEAL  from  the  Huntington  Circuit  Court. 

Hanna,  J. — This  was  an  action  for  slander.  Three  sets 
of  words  were  laid  in  the  complaint,  as  having  been 
spoken  by  the  defendant.  One  set  laid  in  the  German 
language,  with  an  English  translation.  Two  sets  in  the 
English  language.  General  denial.  After  the  plaintiff 
had  closed  his  evidence  to  the  jury,  the  defendant  asked 
and  obtained  leave,  over  the  objection  of  the  plaintiff,  to 
file  an  answer,  setting  up  the  statute  of  limitations. 

The  Court  refused  to  give  the  following  instruction 
asked  by  the  plaintiff: 

"  That  under  the  present  practice,  no  language  can  be 
recognized  in  the  pleadings  but  the  English;  hence,  it  is 


Monday, 
June  13. 
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May  Term, 

J859. 
Kbbsch- 

BAUGHER 

T. 
SLU88EB. 


unnecessary  for  the  plaintiff  in  the  case  to  allege  the  slan- 
derous words  to  have  been  spoken  in  any  other  language 
than  the  English,  although  they  might  have  been  spoken 
in  a  different  language." 

The  jury  found  generally  for  the  defendant,  and  also  as 
follows,  upon  special  points,  to-wit : 

"  Question  1.  Did  the  defendant  speak,  of  and  concern- 
ing the  plaintiff,  the  following  words  in  the  German  lan- 
guage, and  if  so  when: — *  Conrad  could  have  stayed  in  my 
house  longer,  if  he  had  not  stolen  corn  out  of  my  crib,  but 
by  his  stealing  corn  he  must  leave?' 

"Answer.  'Yes;'  in  April,  1854. 

"  Question  2.  Did  he  speak  the  following  words,  and 
when: — '  Conrad  stole  corn  out  of  my  crib,  now  he  must 
leave  my  house?' 

"  Answer — i  Yes;'  time  not  proven. 

"  Question  3.  Did  he  speak  the  following  words,  and 
when: — 'His  fingers  are  too  long,  so  long  that  they  reach- 
ed into  my  corn  crib,  and  took  my  corn  out  of  it?' 

"Answer.  'Yes;' time  not  proven." 

The  speaking,  in  the  answer  to  the  first  question  alluded 
to,  was,  it  will  be  observed,  barred  by  the  statute,  if  that 
was  properly  pleaded.  And  as  to  the  sets  of  words  in  the 
other  two  special  questions  mentioned,  there  is  nothing 
in  the  complaint  showing,  by  averment  or  otherwise,  that 
they  were  spoken  in  any  language  other  than  the  English. 
It  is,  therefore,  insisted  that,  as  the  publication  of  the  slan- 
derous words  is  found  by  the  jury  to  have  taken  place,  as 
in  said  sets  of  words  charged,  the  general  verdict  would 
have  been  for  the  plaintiff,  but  for  the  refusal  of  the  Court 
to  give  the  instruction  asked.  The  ruling  of  the  Court 
was  right.  Where  the  words  were  uttered  in  a  foreign 
language,  the  averment  should  be  in  accordance  with  the 
fact,  setting  forth  the  words  in  that  language,  together 
with  a  translation  thereof.  If  they  are  alleged  as  having 
been  spoken  in  the  English  language,  it  will  be  a  variance 
if  the  proof  is  that  they  were  spoken  in  a  foreign  lan- 
guage.   3  Phil.  Ev.  (10th  ed.)  p.  551.     We  do  not  think, 
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as  is  insisted  by  the  appellant,  that  our  new  system  of  M»y  Term, 
procedure  has  changed  the  rale  in  that  respect.  1**®' 

As  to  the  next  point,  it  is  provided  by  our  statute  (2  R.  Deabmonp 
S.  p.  48,  §  99),  that  "the  Court  may,  at  any  time  in  its  Dearmond. 
discretion,  &c.,  direct,  &c.,  any  material  allegation  to  be 
inserted,  &c.,  to  conform  the  pleadings  to  the  facts  proved, 
when  the  amendment  does  not  substantially  change  the 
claim  or  defense." 

It  is  insisted  that,  under  the  statute  above  referred  to, 
the  ruling  of  the  Court  in  permitting  the  defendant  to  file 
the  additional  answer  was  proper.  We  have  decided  a 
very  similar  question  heretofore,  in  the  case  of  Kerstetler  v. 
Raymond,  10  Ind.  R.  199,  in  which  it  was  held  that  after 
the  jury  was  sworn,  and  had  heard  a  part  of  the  evidence, 
a  new  issue  should  not  be  tendered  without  cause  shown, 
and  then  it  would  involve  the  necessity  of  re-swearing  the 
jury  to  permit  such  change  of  the  issues,  for  it  would  be, 
to  some  extent,  a  change  of  the  questions  to  be  tried. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

J.  JR.  Slack,  for  the  appellant. 

L.  P.  Milligm,  for  the  appellee. 


Dearmond  and  Others  v.  Dearmond  and  Others. 

Every  man  being  presumed  to  be  sane  until  the  contrary  appears,  the  rejection 
of  evidence  tending  to  prove  the  sanity  of  the  grantor  in  a  deed,  where  no 
evidence  has  been  introduced  to  prove  him  insane,  is  not  error. 

Where  a  complaint  to  set  aside  a  deed  was  not  grounded  on  the  incapacity  of 
the  grantor,  but  on  the  non-delivery  of  the  instrument,  testimony  of  inca- 
pacity was  held  to  be  irrelevant. 

Testimony  sought  to  be  evoked  on  cross-examination,  which  is  not  germane 
to  any  matter  testified  to  on  the  examination  in  chief,  and  not  pertinent  to 
the  issue,  must  be  ruled  out. 

If  a  party  wishes  to  examine  a  witness  of  the  opposite  party  touching  a  matter 
not  testified  to  upon  his  examination  in  chief,  he  must  make  tho  witness  his 
own. 


456 


CASES  IN  THE  SUPREME  COUET 


May  Term, 
1&59. 

Dearmond 
y. 

DeARMOXD. 


Where  a  defendant  to  an  action  for  the  cancellation  of  a  deed  for  non-detirery, 
conveyed  his  interest  in  the  land,  after  the  suit  was  commenced,  and  the 
issues  formed,  bat  before  the  trial,  it  was  held  that,  under  the  code,  his  co- 
defendants  could  not  introduce  him  as  a  witness  to  prove  the  delivery  of  the 
deed,  without  having  his  name  stricken  from  the  record  as  a  party;  that  the 
striking  oat  of  the  party's  name  was  a  matter  of  discretion  for  the  Court; 
and  that  where  a  discretionary  power  is  not  improperly  exercised,  the  Su- 
preme Court  will  not  interfere. 

Where  the  party  whose  name  is  sought  to  be  thus  stricken  out  has  made  costs, 
and  the  motion  to  strike  out  is  not  accompanied  by  an  offer  to  pay  costs,  or 
let  a  judgment  be  rendered  against  him  for  costs,  it  is  not  error  to  refuse  to 
discharge  him. 


Monday, 
June  13. 


APPEAL  from  the  Fayette  Circuit  Court. 

Worden,  J. — This  was  an  action  by  the  appellees  against 
the  appellants  to  set  aside  a  conveyance  of  certain  real  es- 
tate. The  plaintiffs  below  were  a  part  of  the  heirs  at  law 
of  WUliam  L*  Dearmond,  deceased,  and  the  defendants 
were  the  remainder  of  those  heirs.  The  complaint  alleges, 
in  substance,  that  on  the  1st  of  October,  1852,  the  dece- 
dent, William  L.  Dearmond,  made  and  acknowledged  a 
deed  for  certain  lands  therein  described,  purporting  to  con- 
vey said  lands  to  the  defendants,  but  that  said  deed  was 
never,  in  any  manner,  delivered  by  the  grantor  to  said 
grantees,  but  on  the  contrary  thereof,  was  retained  and 
kept  by  the  grantor  until  the  time  of  his  death,  which  hap- 
pened in  December,  1853,  when  it  was  found  among  his 
papers,  and  fraudulently  seized  upon;  and  that  afterwards, 
on  the  6th  of  February,  1854,  the  defendants  caused  the 
deed  to  be  recorded,  and  are  now  setting  up  and  claiming 
title  to  the  land,  and  have  taken  possession  of  the  same 
under  the  deed. 

Prayer,  that  the  deed  may  be  set  aside,  &c 

Answer  in  denial,  averring  that  the  deed  was  executed 
and  delivered  for  a  good  and  valuable  consideration,  &c. 

Trial  by  jury;  verdict  and  judgment  for  plaintiffs,  a  mo- 
tion for  a  new  trial  being  overruled. 

On  the  trial,  the  plaintiffs  having  called  and  examined 
as  a  witness,  one  John  S.  Springer,  the  defendants,  on 
cross-examination,  proposed  to  prove  by  the  witness,  that 
the  deceased  was  of  sound  mind,  and  capable  of  transact- 
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ing  his  business,  from  the  time  of  the  making  of  the  deed   H*7  Term, 
up  to  the  time  of  his  death ;  but  the  Court  ruled  out  the       1859. 
evidence,  saying  to  the  jury  that  his  sanity  would  be  pre-  Dbabmohd 
sumed.     There  was  no  error  in  this  ruling.     There  had  Dbamoxd. 
been  no  evidence  given  as  to  the  sanity  or  insanity  of  the 
grantor.    Every  man  is  presumed  to  be  of  sane  mind  until 
the  contrary  appears.    1  Greenl.  Ev.,  §  42. 

But  besides  this,  the  evidence  was  entirely  without  the 
issues  in  the  case.  The  plaintiffs,  in  their  complaint,  had 
not  sought  to  set  aside  the  deed  on  the  ground  of  the  in- 
capacity of  the  grantor,  but  simply  on  the  ground  that  the 
deed  was  never  delivered.  Hence,  the  testimony  was 
wholly  irrelevant. 

On  the  cross-examination  of  another  witness,  Joel 
Rhodes,  a  brother  of  the  widow  of  the  deceased,  the  de- 
fendants offered  to  prove  that  said  widow,  during  her 
coverture  with  the  deceased,  abandoned  the  bed  and  board 
of  her  said  husband,  and  ran  away  from  him,  on  account 
of  difficulties  between  them,  and  wasxadvertised  by  him  in 
the  usual  manner;  but  this  testimony  was  ruled  out.  This 
was  not  a  legitimate  cross-examination  as  to  any  matter 
testified  to  by  the  witness  in  his  examination  in  chief;  nor 
can  we  perceive  its  relevancy  to  the  question  in  issue  be- 
tween the  parties,  viz* — the  delivery  of  the  deed.  We  see 
no  error  in  this  ruling. 

The  plaintiffs  called  as  a  witness,  one  James  Stevens, 
and  proved  by  him  that  Alfred  Dearmond,  one  of  the  de- 
fendants, had  told  the  witness  that  he,  Alfred,  accused  the 
widow  of  taking  money  and  burning  the  deeds.  He  did 
not  specify  what  deeds  he  referred  to,  nor  tell  what  induced 
him  to  suspect  the  widow  of  taking  the  money  and  burn- 
ing the  deeds.  On  the  cross-examination,  the  defendants 
offered  to  prove  by  the  witness  "the  reasons  for  the  defend- 
ants' suspicions  of  the  said  widow,  as  deposed  to  by  the 
said  witness;"  but  the  Court  ruled  out  the  evidence.  The 
witness  had  already  testified  that  Alfred  did  not  tell  what 
induced  him  to  suspect  the  widow  of  taking  the  money 
and  burning  the  deeds;  and  we  understand  the  evidence 
offered  to  be  what  the  witness  knew  about  the  cause  of 
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May  Term,   8UCh  suspicions,  independently  of  what  Alfred  said  about 
1859.      it     In  our  judgment  the  ruling  of  the  Court  was  correct. 
Pbarmowd    The  evidence  offered  was  not  a  legitimate  cross-examina- 
Dbabmokd.  tion,  but  went  to  a  matter  not  embraced  in  the  examina- 
tion in  chief.     The  examination  in  chief  went  merely  to 
the  declaration  of  one  of  the  defendants. 

On  a  cross-examination,  the  defendants  would  have  the 
,  undoubted  right  to  draw  out  all  that  was  said  at  the  time, 
in  relation  to  the  subject  about  which  the  statements  sworn 
to  were  made.  This,  however,  was  not  the  character  of  the 
testimony  offered.  The  testimony  of  the  witness,  in  chief, 
was,  that  one  of  the  defendants  admitted  that  he  had  ac- 
cused the  widow  of  taking  the  money  and  burning  the 
deeds.  The  testimony  offered  on  cross-examination  was, 
the  reason  of  such  accusation,  not  from  what  was  said, 
but  from  other  sources  of  information.  The  rule,  we 
think,  is  well  established,  that  a  party  has  no  right  to  cross- 
examine  any  witness  except  as  to  facts  and  circumstances 
connected  with  the  matters  stated  in  his  direct  examina- 
tion; and  if  he  wishes  to  examine  him  as  to  other  matters, 
he  must  do  so  by  making  the  witness  his  own,  and  calling 
him  as  such  in  the  subsequent  progress  of  the  cause.  1 
Greenl.  Ev.,  §  445. 

This  evidence,  we  think,  was  also  wholly  immaterial  and 
irrelevant.  The  statements  proven  by  the  witness  in  his 
examination  in  chief,  could  only  have  been  admissible,  as 
far  as  we  can  discover,  for  the  purpose  of  affording  an  in- 
ference that  the  deed  which  the  defendant,  Alfred,  accused 
the  widow  of  burning,  was  in  her  possession,  and  not  in 
the  possession  of  the  defendants,  and  this  might  probably 
be  considered  by  the  jury  in  determining  whether  the  deed 
had  ever  been  delivered  to  the  defendants.  But  the  rea- 
sons which  caused  the  defendants  to  entertain  such  suspi- 
cions, we  think,  could  throw  no  light  upon  the  question  as 
to  the  delivery  of  the  deed. 

After  the  evidence  was  closed  on  the  part  of  the  plain- 
tiffs, the  defendants  produced  the  affidavit  of  William 
Dearmond,  oira  of  the  defendants,  by  which  it  appeared 
that  on  the  25th  of  June,  1855,  he,  for  a  valuable  considera- 
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tion,  sold  and  conveyed  his  interest  in  and  to  the  land  in   May  Term, 
controversy  to  Milton  Dearmond,  another  of  the  defend-       1859. 
ants,  and  gave  him  a  quitclaim  deed  therefor,  wherefore  he   D»a*mokd 
had  no  interest  in  the  event  of  the  suit.     They  also  pro-  Dbabmokd. 
duced  the  affidavit  of  said  Milton  Dearmond,  stating  sub- 
stantially the  same  facts,  and  that  affiant  knew  of  no  other 
witness  except  the  said  William,  by  whom  he  could  prove 
the  delivery  of  the  deed  in  question,  and  that  he  was  in- 
formed and  believed  that  said  William  had  no  interest  in 
the  event  of  the  suit,  and  praying  that  the  name  of  said 
William  might  be  stricken  out  of  the  record,  and  he  be  ad- 
mitted as  a  witness  to  prove  the  consideration  and  delivery 
of  the  deed.     The  deed  from  William  to  Milton  was  also 
produced. 

The  defendants  thereupon  moved  to  strike  out  the  name 
of  said  William  as  a  party  to  the  suit,  with  a  view  of  mak- 
ing him  a  witness  to  testify  to  the  following  facts,  viz.: 

"  That  the  witness  contracted  with  his  father,  the  grantor, 
for  the  land  described  in  the  deed,  about  a  year  before  the 
deed  was  executed,  and  paid  a  valuable  consideration  for 
the  same,  with  the  understanding  that  the  grantor  was  to 
retain  the  possession,  and  have  the  use  of  the  land  so  long 
as  he  should  live;  that  the  contract  was  then  consum- 
mated; that  the  grantor  brought  him  the  deed  within 
some  three  days  after  its  execution,  and  delivered  it  .to 
him,  telling  him  to  keep  it  for  himself  and  the  other  chil- 
dren therein;  that  said  William  took  the  deed,  examined 
it,  and  found  it  drawn  agreeably  to  the  contract;  that  the 
grantor  then  gave  him  permission  to  get  the  deed  recorded 
at  once,  if  he  desired  to  do  so,  but  as  the  grantor  was  to 
retain  the  possession,  and  have  the  profits  of  the  land,  so 
long  as  he  lived,  it  was  finally  agreed  that  the  deed  should 
not  then  be  recorded,  but  that  the  grantor  should  retain  the 
game  in  his  possession  in  a  certain  stand  drawer,  where 
the  grantees  could  find  and  get  the  same  after  his  death, 
and  that  the  deed  was  again  placed  in  the  grantor's  pos- 
session for  that  purpose;  that  at  this  time,  he  had  no 
knowledge  or  intimation  that  his  father  ever  intended  to 
marry  again,  and  that  he  did  not  believe  then  that  he  ever 
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May  Term,   would  marry  again;  that  the  grantor  then  assigned  as  the 

1859.      only  reason  why  he  wished  the  matter  of  the  existence  of 

Dxarmovd    the  deed  kept  from  being  made  public,  except  to  those  for 

Deakmohb.  whose  benefit  it  was  made,  was,  that  his  other  children 

had  been  contrary,  and  had  caused  him  a  great  deal  of 

trouble,  and  if  they  knew  it,  they  would  perhaps  keep  it 

up-" 

The  Court  overruled  the  motion,  and  said  William  was 
not  permitted  to  testify. 

It  perhaps  should  be  observed  that  the  transfer  from 
William  to  Milton  was  made  after  the  suit  was  com- 
menced and  the  issues  made  up,  but  before  the  trial 

It  is  insisted  that  the  above  ruling  of  the  Court  was 
erroneous,  and  that  the  testimony  of  said  William^  on  the 
points  proposed  should  have  been  received. 

Could  the  testimony  offered  have  been  received,  although 
the  proposed  witness  was  a  party-defendant? 

It  is  provided  by  §  238,  2  R.  S.  p.  80,  that  "No  person 
offered  as  a  witness  shall  be  excluded  from  giving  evidence, 
either  in  person  or  by  deposition,  in  any  judicial  proceed- 
ing, by  reason  of  incapacity  from  crime  or  interest  But 
this  section  shall  not  render  competent  a  party  to  an  ac- 
tion, or  the  person  for  whose  use  it  is  brought,  or  the  hus- 
band or  wife  of  any  such  party." 

At  common  law,  a  liability  for  costs  was  such  an  inter- 
est as  excluded  a  person  from  testifying.  1  Greenl.  Ev., 
§  401.  The  above  statute  rendering  competent  an  inter- 
ested party,  does  not  render  competent  a  party  to  an  ac- 
tion; hence  it  is  not  applicable  to  the  case  under  consid- 
eration. 

Section  302  of  the  code,  provides  that  "  A  party  may  be 
examined  on  behalf  of  his  co-plaintiff  or  co-defendant,  as 
to  any  matter  in  which  he  is  not  jointly  interested  or  liable 
with  such  co-plaintiff  or  co-defendant,  and  as  to  which  a 
separate  and  not  a  joint  judgment  shall  be  rendered,"  &c 

We  are  of  opinion  that  the  testimony  offered  was  not 
competent  under  this  provision.  The  testimony  went  to 
a  matter  in  which  the  defendants  were  all  jointly  interested, 
viz.,  the  delivery  of  the  deed.     The  controversy  was  of 
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such  a  character  that  a  separate  judgment  could  not  be  M*y  Term, 
rendered.     If  the  deed  was  never  delivered,  it,  of  course,       1859. 
is  void  as  to  all  the  defendants,  and  if  delivered,  as  inti-  Dbarmokd 
mated  in  the  proposed  evidence,  it  would  be  good  as  to  all  dbabmokd. 
the  defendants. 

The  transfer  by  the  proposed  witness,  of  his  interest  in 
the  land  in  controversy,  did  not  render  him  competent,  be- 
cause he  was  still  a  party  to  the  record,  and,  as  such,  was 
liable  for  costs,  and  that  liability  he  could  not  avoid  by 
transferring  his  interest  in  the  matter  in  suit  to  a  co-de- 
fendant. 

Did  the  Court  below  err  in  refusing  to  permit  the  name 
of  the  proposed  witness  to  be  stricken  from  the  record  as 
a  defendant,  and  thereby  render  him  a  competent  witness? 

This  rested  in  the  discretion  of  the  Court  below.  By 
the  transfer,  the  cause  was  not  abated  as  to  the  said  Wil- 
liam, and  might  proceed  against  him  as  well  as  the  other 
defendants;  or  his  name  might  be  stricken  out.  2  R.  S. 
p.  32,  §  21,  and  p.  48,  §  99.  See,  also,  Dearmond  v.  Dear- 
mond,  10  Ind.  R.  191. 

There  is  nothing  in  the  case  showing  that  the  discretion 
vested  in  the  Court  below  has  been  improperly  exercised, 
and  where  that  is  the  case  this  Court  will  not  interfere. 

The  party  whose  name  was  sought  to  be  stricken  out, 
was  liable  for  costs,  and  the  motion  to  strike  out  was  not 
accompanied  by  any  offer  to  pay  the  costs  up  to  that 
time,  or  to  let  judgment  go  against  him  for  the  costs.  He 
bad  joined  with  the  other  defendants  in  setting  up  a  title 
in  themselves  in  the  land  through  the  deed,  the  delivery  of 
which  was  attempted  to  be  proven  by  him;  and  we  think 
that  where  a  defendant  has  thus  made  costs,  it  is  not  error 
to  refuse  to  discharge  him,  and  thus  relieve  him  from  a  lia- 
bility to  pay  them,  or  pay  costs  that  the  plaintiffs  might 
recover. 

We  do  not  wish  to  be  understood  as  deciding  that  if  he 
had  succeeded  in  getting  his  name  stricken  from  the  record, 
he  would  have  been  a  competent  witness  upon  the  points 
proposed  to  be  proven  by  him.  When  such  question  arises 
directly,  it  will  be  time  to  decide  it 
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May  Term,  The  defendants  asked  several  instructions  to  the  jury, 
1859*  which  were  refused;  but  we  are  of  opinion  that  they  were 
Rctfhbb  all  substantially  embodied  in  the  charge  given  by  the 
McTaoqsbt.  Court. 

Where  the  charge  refused  is  substantially  given  by  the 
Court,  though  in  another  form,  such  refusal  is  not  errone- 
ous. Gentry  v.  Bargis,  6  Blackf.  261. — Nelson  v.  Hardy, 
7  Ind.  R.  364. 

The  Court  gave  a  general  charge  to  the  jury,  which  was 
excepted  to  by  the  defendants;  but  we  think  it,  on  the 
whole,  as  favorable  to  them  as  they  could  ask.  As  no  ob- 
jection whatever  to  the  charge  given,  has  been  pointed  out 
in  the  brief  of  counsel,  we  have  not  thought  it  proper  to 
lengthen  this  opinion  by  copying  it. 

There  is  no  error  assigned  upon  the  refusal  of  the  Court 
to  grant  a  new  trial.  The  assignment  is  "that  the  verdict 
is  not  sustained  by  the  evidence,  and  is  contrary  to  law." 
Passing  by  the  question  whether  this  assignment  is  suffi- 
cient, we  may  remark  that  we  think  the  verdict  is  sustained 
by  the  evidence,  and  that  it  cannot  be  disturbed. 

We  see  no  error  in  the  record,  and  the  judgment  must 
be  affirmed. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

&  W.  Parker,  J.  C.  Mcintosh,  J.  &  Reid,  and  &  Heron, 
for  the  appellants. 

J.  Ryman  and  B.  Spooner,  for  the  appellees. 


RUFFNER   V.    McTaGGERT. 


Monday,  APPEAL  from  the  Whitley  Court  of  Common  Pleas. 

Per  Curiam. — The  appellee,  who  was  the  plaintiff,  sued 
McTaggert  upon  a  promissory  note  for  the  payment  of 
291  dollars. 

Defendant  answered — 

1.  That  when  this  action  was  commenced,  the  plaintiff 
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was,  and  still  is,  indebted  to  the  defendant  300  dollars  for   M»f  T«™> 
money  paid  by  him  to  the  plaintiff,  and  he  offers  to  set  off      low. 
against  the  amount  due  to  the  plaintiff  an  amount  equal      Lbefer 
thereto,  and  demands  judgment  for  the  residue,  &c.  Shawvak. 

2/ That  he  is  not  indebted  to  the  plaintiff  in  Ynanner 
and  form  as  in  the  complaint  alleged. 

Demurrer  to  the  first  paragraph  sustained.  And  the 
issue  made  by  the  second  was  thereupon  submitted  to  the 
Court,  who  found  for  the  plaintiff  210  dollars,  and  judg- 
ment was  accordingly  rendered,  &c. 

For  error,  the  appellant  assigns — 

1.  That  the  Court  sustained  a  demurrer  to  the  general 
issue. 

2.  That  there  was  no  issue  between  the  parties. 

As  neither  of  the  alleged  errors  appears  in  the  record, 
the  judgment  must  be  affirmed. 

The  judgment  is  affirmed  with  10  per  cent,  damages  and 
costs. 

W.  &  Smith  and  D.  27.  Coleriek,  for  the  appellant. 


Leeper  v.  Shawman,  Administrator. 

In  a  complaint  setting  up  a  breach  of  a  warranty  of  soundness,  the  breach 
stated  most  be  coextensive  with  the  contract  of  warranty.  It  may  negative 
the  words  of  the  contract.    The  particular  unsoundness  need  not  be  stated. 

More  particularity  U  necessary  in  declaring  on  a  special,  conditional,  or  par- 
tial warranty,  than  on  a  general  and  absolute  warranty. 

It  seems,  that  a  breach  of  an  affirmative  character  must  be  stated  with  more 
particularity  than  one  of  a  negative  character. 

APPEAL  from  the  Miami  Court  of  Common  Pleas.      Monday, 
Hanna,  J. — Leeper  filed  a  claim  against  the  estate  of  um 
Ketrow,  which,  among  other  things,  alleged  that  on,  &c., 
at,  &c,  the  said  Ketrow  was  the  owner  of  a  certain  mare, 
&c;  that  said  Ketrow  then  and  there  represented  said 
mare  to  be  sound,  and  warranted  and  guarantied  her  to 
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Mar  Term,   be  free  from  any  and  all  diseases,  blemishes,  and  faults 

1&>9«      whatsoever;  that  the  plaintiff,  confiding,  &c.,  purchased 

Lkfbb      said  mare,  and  paid  for  same  65  dollars;  that  said  mare 

Shawkah.    was  in  fact,  at  the  time,  disordered  and  diseased,  from 

which  disease  and  disorder  she  was  entirely  worthless,  and 

died  in  one  month  after  said  purchase,  &c 

Demurrer  to  the  claim  or  complaint,  assigning  three 
causes — 

1.  That  the  complaint  does  not  state  facts  sufficient,  &c. 

2.  That  the  terms  of  a  warranty  are  not  sufficiently 
stated. 

3.  That  it  does  not  allege  sufficiently  that  the  terms  of 
the  warranty  were  broken  or  failed. 

The  statute  requires  a  succinct  statement  of  the  natuie 
and  amount  of  every  claim  to  be  filed.    2  R.  S.  p.  260, 

The  following  propositions  are  laid  down  in  the  work 
quoted,  as  a  sufficient  form  of  pleading  in  actions  for 
breach  of  warranty: 

"  The  breach  stated  must  be  coextensive  with  the  con- 
tract of  warranty.  The  breach  may  be  in  the  negative  of 
the  words  of  the  contract;  the  particular  description  of 
unsoundness,  &c,  need  not  be  stated,  though  in  some 
cases  it  is  usual  to  do  so."    2  Saund.  PL  and  Ev.  1226. 

More  particularity  is  necessary,  in  declaring  on  a  spe- 
cial, conditional,  or  partial  warranty,  than  on  one  of  the 
character  set  forth  in  the  complaint  in  the  case  at  bar.  It 
is  also  sometimes  said  that  a  breach  of  an  affirmative 
character  requires  more  particularity  than  one  of  a  nega- 
tive character.    1  id.  216,  218. 

The  demurrer  should  have  been  overruled. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

H.  J.  Shirk  and  J.  M.  Wilson^  for  the  appellant. 

N.  O.  Ross  and  R.  P.  Effing  er,  for  the  appellee. 
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May  Torn, 

McDaniel  v*  Graves  and  Another.  __!™7 

McDasiel 
v. 

The  statutory  rule  touching  new  trials  on  account  of  newly  discovered  evi-      Ctauxw. 
donee,  that  the  application  most  be  in  writing  and  sustained  by  affidavit, 
applies,  whether  the  application  be  made  at  or  after  the  term  at  which  the 
verdict  was  rendered. 

A  complaint  for  a  now  trial  on  account  of  evidence  discovered  after  the  term 
at  which  the  verdict  was  rendered,  is  defective  without  an  affidavit  showing 
the  truth  of  the  alleged  cause. 

And  if  the  complaint  does  not  show  upon  its  face  that  the  new  evidence  was 
not  discovered  during  the  term  at  which  the  verdict  was  rendered,  it  is  bad. 
An  averment  that  it  was  discovered  since  the  trial  of  the  cause  is  not  suffi- 
cient. 

APPEAL  from  the  Boone  Circuit  Court.  Monday, 

•TifjM  IS 
Davison,  J. — This  was  a  complaint  under  §  356  of  the 

practice  act,  for  a  new  trial  That  section  provides  that, 
"  Where  causes  for  a  new  trial  are  discovered  after  the  term 
at  which  the  verdict  is  rendered,  the  application  may  be 
made  by  complaint  filed  with  the  clerk  not  later  than  the 
second  term  after  the  'discovery, N  on  which  a  summons 
shall  issue,  as  on  other  complaints,  requiring  the  adverse 
party  to  appear  and  answer  it  on  or  before  the  first  day  of 
the  next  term*  The  application  shall  stand  for  a  hearing 
at  the  term  to  which  the  summons  is  returned  executed, 
and  shall  be  summarily  decided  by  the  Court,  upon  the 
evidence  produced  by  the  parties.  But  no  such  applica- 
tion shall  be  made  more  than  one  year  after  the  final 
judgment  was  rendered."    2  R.  8.  p.  119. 

In  this  case,  the  complaint  avers  that  the  appellees, 
Groves  and  Noffsinger,  at  the  March  term  of  said  Court, 
1855,  recovered  a  judgment  against  McDaniel,  the  appel- 
lant, on  a  promissory  note  given  by  him  to  one  John  JL 
George,  and  which,  as  they  allege,  had  been  assigned  and 
delivered  to  them  by  said  Greorge  without  indorsement; 
and  that  McDaniel,  the  then  defendant,  in  his  answer  to 
the  complaint  on  said  note,  set  up  affirmatively  that  he 
had  fully  paid  the  note  to  George  before  he  assigned  it  to 
Groves  and  Noffsinger^  and  that  they,  at  the  time  said 
note  was  so  assigned,  had  full  notice  of  such  payment. 
Vol.  XIL— 30 
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May  Term,    And  it  is  further  averred,  that  the  defense  thus  set  up  to 
1859.      the  note  is  true;  but  that  he,  McDanieL,  failed  to  sustain  it 
McDakibl   by  proof;  that  since  the  trial  of  the  cause,  in  which  judg- 
Gravb8.     ment  was  so  rendered  against  him  at  said  term,  he  has  as- 
certained that  he  can  prove  by  one  Rhoda  George,  who  is 
a  resident  of  Lafayette,  Indiana,  the  payment  alleged  in  his 
defense,  and  that  until  after  said  trial,  he  had  no  informa- 
tion or  knowledge  that  he  could  make  such  proof,  &c. 
The  relief  prayed  is,  that  the  judgment  upon  the  note  be 
set  aside,  and  a  new  trial  granted,  &c 

To  this  complaint,  Groves  and  Noffsinger  demurred  on 
two  grounds — 

1.  That  the  complaint  is  unsustained  by  affidavit 

2.  That  it  fails  to  allege  that  the  evidence  relied  on  was 
discovered  after  the  term  of  the  Court  at  which  the  ver- 
dict was  rendered. 

The  Court  sustained  the  demurrer;  and  thereupon  Mo 
Daniel  moved  for  leave  to  amend  the  complaint  by  attach- 
ing thereto  his  affidavit,  showing  a  discovery  of  the  evi- 
dence after  the  term  at  which  the  verdict  was  rendered, 
and  also  what  he  expected  to  prove  by  the  witness;  but 
the  Court  refused  to  allow  the  proposed  amendment,  and 
rendered  judgment,  &c. 

Where  a  new  trial  is  sought  because  of  newly  discov- 
ered evidence,  the  statutory  rule  is,  that  the  application 
founded  on  that  cause  be  in  writing,  and  sustained  by  affi- 
davit. 2  R.  S.  p.  119,  §  355.  And  this  rule,  under  a  fair 
construction  of  the  statute,  applies  whether  such  applica- 
tion be  made  at  or  after  the  term  in  which  the  verdict  was 
rendered.  It  follows  that  the  complaint  before  us,  there 
being  no  affidavit  showing  the  truth  of  the  alleged  cause, 
must  be  held  defective. 

But  the  second  ground  of  demurrer  is  also  well  taken; 
because,  for  aught  that  appears  on  the  face  of  the  com- 
plaint, the  new  evidence  may  have  been  discovered  during 
the  term  at  which  the  cause  was  tried  and  determined. 
The  averment  that  Mc Daniel  had  discovered  the  evidence 
since  the  trial  of  the  cause  was  insufficient. 

In  reference  to  the  action  of  the  Court  in  its  refusal  to 
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grant  leave  to  amend,  it  may  be  noted  that  the  proposed   May  Term, 
amendment,  had  it  been  allowed,  would  still  have  left  the       1859. 
complaint  defective,  for  the  want  of  an  averment  that  the  Lanosdalb 
alleged  cause  for  a  new  trial  had  been  discovered  after  the     Bora*, 
term  at  which  the  verdict  was  rendered.    Hence  its  refusal 
was  not  effective  as  an  injury  to  the  plaintiff.     The  judg- 
ment must  be  affirmed. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

O.  8.  Hamilton,  for  the  appellant* 

L  NayloT)  for  the  appellees. 


LANG8DALE   t?.  BONTON. 


Where  it  is  not  in  conflict  with  some  provision  of  the  charter,  the  acts  of  the 

directors  of  a  corporation  may  be  proved  by  parol. 
In  an  action  to  recover  damages  for  obstructing  a  highway,  it  is  no  defense 

that  the  plaintiff  is  guilty  of  obstructing  it  on  his  own  land. 
An  encroachment  upon  a  street  by  fencing  in  a  part  of  it  is  a  public  nuisance 

which  a  Court  of  chancery  might,  it  seems,  have  restrained  by  injunction. 
Where  the  evidence  is  not  in  the  record,  a  verdict,  though  informal,  in  stating 

conclusions  of  law  without  the  facts  upon  which  they  rested,  will  be  pre- 
sumed to  have  been  sustained  by  the  evidence. 
Where  the  parties  have  submitted  special  interrogatories  to  the  jury,  one  of 

which  required  a  special  finding  upon  all  the  issues,  it  is  not  error  to  refuse 

an  instruction  to  the  same  effect. 

APPEAL  from  the  Marion  Circuit  Court.  Monday, 

Perkins,  J. — Complaint  for  an  injunction  restraining 
the  continuance  of  a  nuisance  in  a  highway.  Perpetual 
injunction  granted. 

The  complaint  alleges  that  the  Indianapolis  and  Cincin- 
nati Railroad  Company  was  the  owner  of  an  eighty-acre 
tract  of  land  adjoining  the  city  of  Indianapolis;  that  they 
divided  a  part  of  it  into  lots,  making  a  plat  thereof,  on 
which  were  designated  streets,  &c;  that  the  plaintiff  be- 
low, with  divers  other  persons,  purchased  lots  on  the  east 
side  of  one  of  said  streets;  that  prior  to  these  transac* 
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May  Tonn,   tions,  Langs  dale,  the  defendant  below,  had  purchased  ten 
18o9.      acres  on  the  west  side  of  said  street;  that  the  deed  to 
Laxosdalb   Langsdale  contained  this  reservation,  viz.:    " Reserving, 
Boktox.     however,  to  said  company  the  right  to  open  a  street  sixty 
feet  wide,  at  the  east  side  of  said  premises,  the  entire 
length  thereof,  thirty  feet  in  width  whereof  shall  be  taken 
off  the  east  side  of  said  premises  hereby  conveyed,  with- 
out compensation  to  said  Langsdale.    Said  street  is  only 
to  be  opened  at  the  option  of  said  company,  and  if  opened, 
shall  be  opened  within  three  years  from  the  date  hereof, 
and  not  within  the  months  of  April,  May,  June,  July,  Au- 
gust, or  September.     So  much  of  the  above  premises  as  is 
covered  by  the  National  road,  is  conveyed  subject  to  the 
easement  of  the  public"     This  deed  is  dated  the  8th  of 
April,  1852. 

It  is  averred  that  the  company  opened  the  street  on,  &c, 
agreeably  to  the  right  reserved;  but  that  Langsdale  is  per- 
manently obstructing  it,  by,  &c. 

The  cause  was  put  at  issue,  and  a  jury  called  to  try  it 
The  jury  returned  the  following  special  verdict : 

"  We,  the  jury,  find — 

"1.  That  the  plaintiff  is  entitled  to  have  the  street  in 
controversy  opened  and  unobstructed,  to  the  extent  of 
thirty  feet  west  of  the  east  line  of  said  ten-acre  lot  of  said 
Langsdale. 

"2.  That  Langsdale  was  engaged  in  obstructing  said 
street  with  a  fence  within  said  thirty  feet  when  this  suit 
was  commenced,  and  that  said  Langsdale  ought  to  be  per- 
petually enjoined  from  constructing  such  fence,  west  of 
the  east  line  of  said  Langsdale' s  land. 

E.  Culver,  Foreman." 

The  defendant  moved  for  a  new  trial.  The  Court  over- 
ruled the  motion,  and  adjudged  that  the  street  had  been 
opened,  was  a  public  highway,  and  that  the  defendant 
should  be  perpetually  enjoined  from  obstructing  it,  &c* 

The  first  bill  of  exceptions  reads  as  follows: 

"  Bonton  v.  Langsdale  et  aL  Be  it  remembered  that  on 
the  trial  of  this  cause,  it  was  admitted  by  the  parties  that 
no  entry  was  ever  recorded  on  the  books  of  the  Indianapo- 
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lis  and  Cincinnati  Railroad  Company,  of  any  vote,  resolu-  M»y  Term, 
tion,  or  order,  in  relation  to  the  determination  of  said  com-       1859. 
pany  to  open  the  street  mentioned  in  the  complaint;  and  Lakgsdale 
thereupon'  the  plaintiff  offered  to  prove  by  the  parol  testi-     Boktoh. 
mony  of  one  William  Robson,  a  director  in,  and  the  real 
estate  agent  of,  the  company,  that  the  directors  of  said 
company  did,  within  three  years  after  the  date  of  the  deed 
to  Lcmgsdale  named  in  the  complaint,  by  a  vote  of  their 
board,  resolve  to  open  said  street,  and  did  vote,  at  a  meet* 
ing  of  said  directors,  within  said  period,  that  said  street 
should  be  opened,  of  which  said  defendant,  Langsdale, 
was  notified  by  said  Robson  within  said  time:  to  the  giv- 
ing of  which  testimony  said  Langsdale  objected;  but  the 
Court  overruled  the  objection,  and  said  testimony  was 
given;  to  which  ruling  of  the  Court  the  defendant  at  the 
time  excepted.  Stephen  Major,  [seal.] " 

This  ruling  of  the  Court  was  correct  Where  it  is  not 
in  conflict  with  some  provision  of  the  charter,  the  acts 
of  the  directors  of  a  corporation,  if  not  recorded,  may  be 
proved  by  parol.  Redf.  on  Railw.,  p.  21,  note  2. — Ross  v. 
The  City  of  Madison,  1  Ind.  R.  281. — Aug.  and  Ames  on 
Corp.,  p.  270. 

We  see  nothing,  it  may  be  observed,  imposing  the  duty 
upon  the  company  of  notifying  Langsdale  of  its  election 
to  open  the  street. 

The  Court  was  asked  to  instruct  the  jury,  that  if  the 
plaintiff  was  also  guilty  of  obstructing  the  street  upon  his 
own  land,  he  could  not  maintain  this  suit.  The  Court  re* 
fused  the  instruction.  As  the  evidence  is  not  of  record, 
this  Court  might  presume  the  instruction  rightly  refused, 
as  not  justified  by  the  evidence.  But  it  is  decided  that  in 
an  action  to  recover  damages  for  obstructing  a  highway,  it 
is  no  defense  that  the  plaintiff  is  guilty  of  obstructing  it 
upon  his  own  land.     Richer  v.  Barry,  34  Maine  R.  116. 

An  encroachment  upon  a  public  street,  of  the  kind  per- 
petrated in  this  case,  is  a  public  nuisance  which  might, 
probably,  have  been  restrained  by  injunction  in  a  Court  of 
Chancery.  Eden  on  Inj.  261,  262^-  Ang.  on  Highw.  263. 
But  as  the  point  is  not  made,  we  shall  not  elaborate  it. 
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May  Term,  In  the  trial  of  this  cause,  some  irregularities  occurred,  bat 
18S9.  none  that  prevented  a  fair  trial  of  the  merits.  The  verdict 
Thom  was  informal.  It  assumed  to  be  more  than  a  general  ver- 
Souwbsr-  diet  for  the  plaintiff,  and  yet  it  was  too  vague  for  a  special 
gbr.  verdict.  It  asserted  more  conclusions  of  law  than  it  found 
facts  to  rest  conclusions  upon.  But  the  Circuit  Court  heard 
the  whole  of  the  evidence,  which  is  not  presented  to  us  in 
the  record.  That  Court  must  have  been  satisfied  that  it 
sustained  the  conclusions  of  the  jury.  Besides,  the  jury 
found,  further,  upon  the  different  issues  in  the  case,  in  an- 
swer to  interrogatories  propounded  and  directions  given  to 
them  by  both  the  plaintiff  and  the  defendant. 

The  defendant  also  asked  the  Court  to  instruct  the  jury 
thus:  "  That  the  jury  be  required  to  find  a  special  verdict 
in  writing,  upon  all  the  issues."  This  was  refused,  and  ex- 
ception taken. 

Why  this  instruction  was  not  given,  the  record  does  not 
state ;  but  its  rejection,  under  the  circumstances,  could  do 
no  harm.  Both  parties  had  submitted  special  interroga- 
tories and  directions,  one  of  which  was  that  they  should 
find  specially  upon  all  the  issues  of  the  case.  These  spe- 
cial directions  were  not  withdrawn  by  either  party,  and 
they  covered  all  the  ground  of  the  instruction.  The  jury 
responded  to  them  all. 

We  think  tne  merits  of  the  case  have  been  fairly  tried, 
and  that  a  just  judgment  has  been  reached,  and  that  it 
should  be  affirmed  with  costs. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

D.  AT  Donald  and  Am  G.  Porter,  for  the  appellant. 

J.  Morrison  and  C.  C.  Ray,  for  the  appellee. 


June  IS. 


Thom  v.  Solenberger  and  Another. 

APPEAL  from  the  Howard  Circuit  Court. 

Per  Curiam* — In  this  case,  though  various  errors  are  as- 
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signed,  the  record  fails  to  show  that  any  proper  exception  M»y  Term, 

was  taken  to  the  rulings  of  the  Court  below.  1859. 

The  judgment  is  affirmed  with  costs.  Johksok 

H  P.  Biddle  and Brouse,  for  the  appellant.  Pattkbsoh. 


.    Johnson  and  Others  v.  Patterson  and  Others.  us  «r| 

Unless  defendants  wore  shown  to  be  non-residents  of  the  state,  they  could  not 
be  proceeded  against  by  publication,  under  the  B.  S.  1843,  p.  833,  \  14;  and 
$  40,  2  R.  S.  p.  36,  b  substantially  the  same. 

The  case  of  The  Unknown  Ban  of  Whitney  v.  Kimball,  4  Ind.  B.  546,  ap- 
proved. 

APPEAL  from  the  Hamilton  Circuit  Court.  JK?* 

Wordbn,  J. — Bill  in  chancery  filed  in  1853,  by  the  ap- 
pellees against  the  appellants,  to  quiet  and  settle  the  title 
to  certain  real  estate.  The  unknown  heirs  of  Elizabeth 
HoUiday  were  proper  and  necessary  parties.  They  were 
made  parties  to  the  bill,  and  a  decree  taken  against  them, 
as  well  as  the  other  defendants  in  the  cause.  They  did 
not  appear. 

One  of  the  errors  assigned  is,  that  the  Court  had  not 
jurisdiction  over  them,  they  not  haying  been  duly  notified, 
and  the  proper  steps  not  having  been  taken  to  bring  them 
into  Court. 

The  statute  provides  that,  "in  cases  where  it  shall  be 
necessary  to  make  any  persons  defendants  to  any  bill,  and 
the  names  of  all  or  any  of  them  shall  be  unknown  to  the 
complainant,  and  he  shall  annex  to  his  bill,  an  affidavit  of 
his  want  of  knowledge  of  the  names  of  such  persons,  and 
that  their  residence  is,  as  he  verily  believes  not  in  this  state, 
proceedings  may  be  had  against  them,  without  naming 
them,  and  the  Court  shall  make  such  order  respecting  no- 
tice and  the  publication  thereof,  as  they  may  deem  pro- 
per." R.  8. 1843,  p.  833,  §  14.  The  same  provision  is,  in 
substance,  reenacted  in  the  code  of  1852,  vol.  2,  p.  36,  §  40. 
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May  Term,       There^  was  an  affidavit  of  the  solicitor  for  the  com- 
1p59*      plainanta  filed,  that  he  had  been  informed  and  believed 


Tub  Nbw  that  the  names  of  the  heirs  of  Elizabeth  Holliday  were 
iuilro'd  Co!  unknown  to  the  complainants;  but  there  was  no  affidavit 
McPhbtkb*.  °^  anv  °f  *he  complainants,  or  other  person,  that  those 
heirs  were  not,  as  he  verily  believed,  residents  of  the  state 
of  Indiana.  There  was  publication  made  as  to  those  heirs, 
but  no  order  of  the  Court  appears  to  have  been  made  re- 
specting notice  and  the  publication  thereof,  in  the  manner 
directed  by  the  statute. 

Passing  over  the  question  whether  the  solicitor  could 
make  a  sufficient  affidavit  as  to  the  complainants'  want  of 
knowledge  of  the  names  of  the  heirs;  and  also  as  to  the 
validity  of  a  publication  made  without  a  previous  order  of 
Court  in  reference  to  it,  we  are  of  opinion  that  the  pro- 
ceedings are  fatally  defective,  in  not  showing  that  snch 
heirs  were  not  residents  of  the  state  of  Indiana.  Unless 
they  were  shown  to  be  non-residents,  they  could  not  be 
proceeded  against  by  publication,  at  all.  The  statute  in 
question  must  be  substantially  complied  with,  which  is  not 
done  in  the  present  case.  See  The  Unknown  Heirs  of 
Whitney  v.  Kimball,  4  Ind.  R.  546. 

For  this  reason  the  judgment  will  have  to  be  reversed. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

J.  Davis,  for  the  appellants. 


The  New  Albany  and  Salem  Railroad  Company  v. 
McPheters. 

An  award,  to  be  of  any  validity,  must,  under  the  statute,  be  signed  by  an  at* 
testing  witness,  before  the  expiration  of  the  official  existence  of  the  arbitra- 
tors. 

Wedneadag,         APPEAL  from  the  Monroe  Court  of  Common  Pleas. 
Perkins,  J. — Joseph  G.  McPheters  and  the  New  Albany 
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and  Salem  Railroad  Company  referred  their  pending  differ-  M*y  Term, 
ences  to  arbitration,  making  the  submission  a  rule  of  the       1859. 
Court  of  Common  Pleas  of  Monroe  county*    The  terms    Tier  New 

Albaxt  &c 
of  submission  required  that  uthe  award  should  be  reduced  Bauao'dGo! 

to  writing,  and  a  copy  thereof  be  delivered  to  each  of  said  mcPhbtem 

parties,  by  the  13th  day  of  January,  1857." 

On  the  10th  day  of  January,  the  arbitrators  pretended  to 
make  their  award.  They  returned  over  1,000  dollars  in 
favor  of  McPheters;  but  on  presenting  the  copy  of  the 
award  to  the  Court  for  entry  of  record,  he  showed  to  the 
Court  that,  by  a  clerical  error,  it  was  for  too  large  an 
amount,  and  that  the  true  amount  awarded  was  624  dol- 
lars, 96  cents,  and  for  that  sum  he  asked  that  a  rule  to 
show  cause,  &c,  upon  the  other  party  be  entered  and 
served. 

The  award  was  not  signed  by  an  attesting  witness  when 
it  was  presented  to  the  Court  for  entry  of  record,  and  the 
Court  permitted  it  to  be  then  signed ;  but  the  copy  of  the 
award  delivered  to  the  railroad  company,  never  had  the 
name,  or  a  copy  thereof,  of  an  attesting  witness  attached 
to  it  There  was  judgment,  over  the  defendant's  objection, 
on  the  award. 

We  do  not  see  how  this  judgment  can  be  sustained. 

The  award  of  the  arbitrators,  by  the  terms  of  submis- 
sion, was  to  be  made  by  the  13th  of  January,  1857.  It 
was  to  be  made  in  a  statutory  arbitration,  as  it  was  to  be 
made  a  rule  of  Court.  It  was  necessary  that  the  award 
should  be  complete  at  that  time,  as  the  arbitrators,  without 
the  consent  of  both  parties,  would  have  no  power,  to  act 
afterwards;  and  no  consent  for  an  extension  of  time  was 
given  by  the  parties. 

It  is  held,  in  The  Jeffersonville,  8fc.,  Co.  v.  Mounts,  7  Ind. 
R.  669,  that  an  award,  under  the  statute,  to  be  of  any  val- 
idity, must  be  attested  by  a  subscribing  witness.  Ind.  Dig. 
133,— 2  R.  S.  p.  229,  §  9. 

The  award,  then,  in  this  case,  before  it  could  have  any 
validity,  before,  in  fact,  it  could  be  an  award,  must  neces- 
sarily have  been  signed  by  an  attesting  witness. 

It  was  not  so  signed  before  the  13th  day  of  January, 
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Doyle 

T. 
Kl8BB. 


May  Term,  1857,  the  day  by  or  before  which  the  power  of  the  arhi- 
1859«  trators  to  act  in  the  premises,  ceased  It  did  not,  then, 
become  an  award  within  the  official  existence  of  the  arbi- 
trators, and  could  not  afterwards.  At  all  events,  no  copy 
of  a  valid  award  was  delivered  to  the  railroad  company, 
as  it  was  not  attested  when  such  delivery  was  made. 

It  seems  that  no  award  has  ever  been  made  pursuant  to 
the  submission.  2  Phil.  Ev.  (ed.  1859),  p.  404.  The  Court 
should  not  have  permitted  it  to  be  filed  as  the  foundation 
for  a  rule  to  show  cause. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c 

J.  Baker,  for  the  appellants. 


Robinson  v.  Ransom  and  Others. 


Wednesday, 
June  15. 


APPEAL  from  the  Marion  Court  of  Common  Pleas. 

Per  Curiam. — The  judgment  in  this  case  is  affirmed, 
for  the  reason  given  in  Ward  v.  BuelL,  11  Ind.  R.  327,  the 
questions  arising  in  the  record  of  each  case  being  similar. 

The  judgment  is  affirmed  with  5  per  cent,  damages  and 
costs. 

D.  Moss  and  J.  W.  Evans,  for  the  appellant 

S.  Yandes  and  C.  C.  Mines,  for  the  appellees. 


Doyle  v.  Kiser. 


Wednesday, 
June  15. 


APPEAL  from  the  Miami  Circuit  Court. 

Per  Curiam.  —  Where  erroneous  instructions  of  the 
Court  to  the  jury  upon  the  trial  of  a  cause,  constitute  the 
error  for  which  the  judgment  in  the  cause  is  reversed  by 
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the  Supreme  Court,  such  error  will,  as  a  general  rule,  ren- 
der the  whole  trial  an  error,  so  far  as  to  compel  a  reversal 
back  through  the  trial  to  the  issue.  It  renders  a  second 
trial  of  the  issue  necessary.  Such  was  this  case;  and  the 
reversal  carried  the  costs  of  the  erroneous  trial  had,  by  the 
express  terms  of  the  decision  in  8  Ind.  R.  396. 

There  may,  perhaps,  be  cases  of  an  equitable  nature, 
where  a  reversal  may  extend  through  a  part,  and  not  the 
whole,  of  a  trial,  even  for  erroneous  instructions;  but  this 
is  not  one  of  them.     Conner  v.  Winton,  10  Ind.  R.  26. 

The  judgment  is  reversed  with  costs.  Cause  remand- 
ed, &c 

H.  P.  Biddle,  for  the  appellant.  ' 

D.  D.  Pratt  and  D.  M.  Cox,  for  the  appellee. 
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May  Term, 
1859. 

Lake 

T. 

Bsadt. 


Lane  t>.  Ready  and  Another. 


APPEAL  from  the  Pulaski  Circuit  Court. 

Hanna,  J. — This  was  an  action  by  the  appellees  against 
the  appellant  to  enforce  the  specific  performance  of  a  con- 
tract. 

The  complaint  alleges  that,  on  the  1st  of  November,  1852, 
the  defendant  sold  to  the  plaintiffs,  a  certain  tract  of  land, 
and  executed  to  them  a  title-bond  conditioned  that  he 
would,  upon  the  payment  of  a  joint  note  by  plaintiffs,  then 
executed  to  the  defendant,  for  the  sum  of  60  dollars,  paya- 
ble on  the  25th  day  of  December,  1852,  execute  a  deed, 
&c.;  that  on  the  25th  of  .December,  1857,  and  on,  &c,  the 
plaintiffs  tendered  the  amount  of  said  note,  and  interest, 
&c,  and  also  a  deed  properly  prepared,  &c,  and  demanded 
that  the  same  should  be  executed;  that  defendant  refused 
to  perform,  &c;  that  the  money  was  brought  into  Court, 
&c  Prayer,  that  defendant  be  compelled  to  perform  the 
contract,  and  for  relief,  &c. 

The  defendant  answered,  that  he  did,  on  the  day  the  note 


Wednesday, 
June  15. 
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May  Term,   became  due  and  the  contract  was  to  be  performed,  tender 


1869, 


Cahter 

T. 

8IMOK8. 


a  deed,  prepared  in  pursuance  of  said  contract,  and  the 
note,  to  McCoy,  one  of  said  plaintiffs  (the  other  having  left 
the  country),  and  demand  payment  of  said  note;  that  Mc- 
Coy refused  to  pay  the  note,  which  was  then  surrendered 
to  him,  and  he  abandoned  the  contract;  that  defendant, 
afterwards,  in  1853,  sold  the  land  to  one  Waldron,  received 
the  purchase-money  therefor,  and  executed  a  deed;  that 
Waldron  had  no  notice  of  the  contract  of  plaintiffs,  &c 

There  was  a  demurrer  to  the  answer  sustained,  and  judg- 
ment for  specific  performance. 

The  demurrer  should  have  been  overruled.  The  answer 
is  sufficient,  if  true,  to  preclude  the  plaintiffs'  right  to  any 
relief.  The  demurrer  admits  it  to  be  true,  so  far  as  it  is 
well  pleaded.  So  far  as  the  pleadings  show,  no  advantage 
had  been  derived  by  the  defendant  from  the  contract, 
which  prevented  him  from  treating  it  as  rescinded,  upon 
the  non-payment  of  the  note.  His  surrendering  the  note 
to  one  of  the  makers,  and  his  subsequent  sale  of  the  land 
to  one  whom  he  alleges  to  have  been  an  innocent  purchaser, 
were  acts  strongly  tending  to  show  a  rescision,  without  the 
averment  which  is  made,  and  by  the  demurrer  admitted, 
that  the  contract  was  abandoned,  2  Pars,  on  Conk,  p.  188. 
— Green  v.  Green,  9  Cow.  60. — Shirley  v.  Shirley,!  Blackf. 
455. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c* 

D.  D.  Pratt,  for  the  appellant. 


Carter  v.  Simons. 


Wednesday, 
June  15. 


APPEAL  from  the  Hamilton  Court  of  Common  Pleas. 

Per  Curiam.. — Suit  to  foreclose  a  mortgage.  The  mort- 
gage was  to  secure  the  payment  of  two  notes,  due  at  dif- 
ferent times.     The  first  note  was  due;  the  second,  by  ap- 
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pearance,  was  not ;  but  the  Court  found  there  was  a  mistake   M*y  Twn1* 
in  it,  and  that  it  was  due.     The  evidence  is  not  of  record,       1859. 
Judgment  by  default,  in  proper  form,  in  such  cases,  for  the   Spauldiko 
payment  of  the  whole  debt,  or  a  sale  of  the  property.  Thompson. 

Subsequently,  the  defendant  appeared,  and  moved  to  set 
aside  the  default,  and  grant  a  trial,  simply  on  the  ground 
that  the  judgment  rendered  was  erroneous.  The  Court 
denied  the  motion.  The  judgment  was  not  erroneous. 
Hunt  v.  Harding,  11  Ind.  It.  245.— Allen  v.  Parker,  id.  504. 

The  judgment  is  affirmed  with  5  per  cent,  damages  and 
costs. 

&  &  Stone  and  W.  W.  Conner,  for  the  appellant. 

D.  Moss  and  J.  W.  Evans,  for  the  appellee. 


Spauldino  and  Another  v.  Thompson  and  Others. 

The  neglect  of  an  attorney  employed  to  defend  a  suit,  is  the  neglect  of  the 
party  employing  him;  and  a  party  will  not  be  entitled  to  relief  from  a  judg- 
ment by  default,  on  account  of  such  neglect,  unless  it  be  shown  to  have  been 
excusable. 

An  appeal  will  not  Ik  from  an  order  setting  aside  a  default  and  judgment. 

APPEAL  from  the  Marshall  Court  of  Common  Pleas.    Wednesday, 

June  15. 

Worden,  J. — The  appellants  recovered  judgment  against 
the  appellees,  in  the  Court  below,  by  default,  at  the  Octo- 
tober  term,  1864.  Afterwards,  at  the  April  term,  1855, 
Thompson  filed  his  affidavit  setting  out,  amongst  other 
things,  that  previously  to  the  default,  he  had  employed  an 
attorney  to  attend  to  and  make  defense  to  the  action;  that 
he  implicitly  relied  upon  the  attorney  to  attend  to  the  suit, 
who,  for  some  reason  unknown  to  the  affiant,  wholly  neg- 
lected to  attend  to  the  same,  whereby  judgment  was  ren- 
dered by  default  against  him;  and  he  prayed  to  be  relieved 
£pom  the  judgment  thus  taken,  as  it  was  rendered  against 
him  through  surprise,  inadvertence,  and  the  neglect  of  his 
attorney.. 
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May  Term,        The  Court  granted  the  prayer,  and  set  aside  the  default 
1859'      and  judgment,  and  from  this  ruling  the  plaintiffs  appeal  to 
Habt       this  Court 
The  Indian-      These  proceedings  in  setting  aside  the  judgment,  we 
RAiuio'ifco.  8UPPosei were  hftd  under  §  90  of  the  code,  which  authorizes 
the  Court,  in  its  discretion,  at  any  time  within  one  year,  to 
"relieve  a  party  from  a  judgment  taken  against  him  through 
his  mistake,  inadvertence,  surprise,  or  excusable  neglect." 
It  is  very  questionable  whether  the  mere  neglect  of  an  at- 
torney employed  to  defend  a  cause,  as  in  the  case  at  bar, 
is  an  excusable  neglect  within  the  statute.     It  has  gene- 
rally been  held  that  the  neglect  of  an  attorney  employed 
by  a  party,  is  the  neglect  of  the  party  himself;  and  without 
something  being  shown  to  render  it  excusable,  we  are  not 
prepared  to  say  that  a  party  is  entitled  to  relief. 

But  the  appeal  to  this  Court  is  premature.  The  order 
of  the  Court,  setting  aside  the  default  and  judgment,  is 
not  a  "final  judgment"  from  which  an  appeal  lies  to  this 
Court.  Code,  §  550. — Branham  v.  Hie  Fort  Wayne  and 
SotUliern  Railroad  Co.,  7  Ind.  R.  524.  The  questions  in- 
volved being  saved  by  a  proper  exception,  when  the  cause 
shall  be  finally  disposed  of,  all  the  points  thus  saved  come 
up  together.     Woolley  v.  The  State,  8  Ind.  R.  377. 

Per  Curiam. — The  appeal  is  dismissed  with  costs. 

J.  W.  Chapman  and  J.  B.  Merriwether,  for  the  appel- 
lants. 


Hart  v.  The  Indianapolis  and  Cincinnati  Railroad 
Company. 

Wednesday,         APPEAL  from  the  Decatur  Court  of  Common  Pleas. 

June  15.  _        _,  __,  . 

Per  Curiam. — This  was  an  action  commenced  before  a 
justice  of  the  peace  for  an  animal  killed  by  the  cars  of  the 
company.  Judgment  for  plaintiff.  Appeal  to  the  Com- 
mon Pleas,  where  the  case  was  submitted  on  an  agreed 
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statement  of  facts,  substantially  as  follows :     That  a  steer  M»y  Teraa, 
of  the  plaintiff  worth  15  or  16  dollars,  was  killed  by  the       1859. 
cars,  and  on  the  track  of  the  road  of  the  defendants,  in    Thompson 
October,  1866,  at  the  said  county,  at  a  place  where  said  Hathaway. 
road  was  not  fenced,  nor  was  it  where  it  crossed  any  pub- 
lic highway,  or  in  any  incorporated  town.   The  plaintiff  did 
not  own  the  land  where  said  accident  happened,  nor  any 
land  nearer  said  road  than  one  mile.     He  lived  some  three 
miles  from  the  place,  and  had  suffered  the  steer  to  go  at 
large  for  the  three  months  preceding,  &c. 

The  Court  found  for  the  defendants,  and,  over  a  motion 
for  a  new  trial,  rendered  a  judgment  on  the  finding. 

All  the  questions  raised  in  this  case  have  been  hereto- 
fore settled  by  this  Court.  See  this  same  appellee  v. 
Townsend,  10  Ind.  R.  38;  The  New  Albany,  ^c,  Co.  v. 
Maiden,  at  this  term  (1). 

The  judgment  is  reversed  with  costs.  Cause  remand* 
ed,  &c. 

J.  Gavin  and  O.  B.  Hord,  for  the  appellant. 

J.  S.  Scobey  and  W.  Cumback,  for  the  appellees. 

Ante,  10. 


Thompson  v.  Hathaway. 


APPEAL  from  the  Grant  Court  of  Common  Pleas.       Wednemfy, 
Per  Curiam. — In  this  case,  a  question  is  raised  as  to   ,m€ 
whether  the  defendant  appeared  in  the  Court  below.     We 
think  it  sufficiently  appears  from  the  whole  record  that  he 
appeared. 

Second.  It  is  said  that  the  Court  erred  in  sustaining  the 
demurrer  to  the  answer  of  defendant.  We  cannot  pass 
upon  this  question,  for  the  reason  that,  although  the  record 
states  that  a  bill  of  exceptions  was  filed  during  the  pro* 
gress  of  the  trial,  yet  it  was  not,  as  appears,  filed  until 
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May  Tenn,   during  the  vacation  of  said  Court.    It  is  not  shown  that 
18^9*      any  ^me  beyond  the  term  was  given  within  which  to  file 
Millikin    said  bill;  nor  does  said  exception  otherwise  appear  in  the 
0»bobkb.    record. 

The  judgment  is  affirmed  with  5  per  cent,  damages  and 
costs. 

A.  Steele  and  J.  Brownke1  for  the  appellant. 
D.  Nation,  for  the  appellee. 


Millikin  v.  Osborne. 


Wfdne*lay,         APPEAL  from  the  Howard  Court  of  Common  Pleas. 

June  15 

Hanna,  J. — Suit  by  Osborn  against  Millikin  before  a 
justice.  Judgment  for  29  dollars,  75  cents.  Defendant 
appealed  to  the  Common  Pleas  Court.  Trial,  and  finding 
for  plaintiff  for  25  dollars,  5  dollars  of  which  was  remit- 
ted by  the  plaintiff.  Judgment  for  20  dollars  and  costs. 
Motion  by  defendant  for  new  trial  overruled  and  excepted 
to.  Motion  to  retax  the  costs  made  by  defendant  and 
overruled,  but  no  exception  taken. 

The  judgment  against  the  defendant  for  costs  is  the 
only  error  assigned. 

Upon  the  record,  as  made  and  presented  to  us  by  the 
plaintiff,  we  do  not  perceive  any  error.  There  is  no  part 
of  the  transcript  of  the  proceedings  before  the  justice  set 
out  in  the  record  before  us,  other  than  the  judgment.  We 
are  not  apprised  whether  there  was  any  appearance  by 
defendant  before  the  justice.  If  he  did  not  appear,  he  is 
not  entitled  to  the  benefit  of  §  70,  2  R.  S.  p.  464,  upon 
which  he  founds  his  claim  that  he  should  have  recovered 
costs  of  the  plaintiff.  The  presumption  is  in  favor  of  the 
ruling  of  the  Court. 

Per  Curiam. — The  judgment  is  affirmed  with  10  per 
cent  damages  and  costs. 
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May  Term, 
Harvey  t>.  Dakin.  1859. 


Hjlryet 

Y. 


To  o  suit  on  a  promissory  note  commenced  m  the  Court  of  Common  Fleas,  Daxik.            is  481 

an  answer  that  the  note  was  given  for  a  tract  of  land  to  which  the  plaintiff  148    w 

fraudulently  represented  he  had  the  foe  simple  title,  when  in  fact  the  fee  *    ' 
simple  title  was  in  a  third  person,  does  not  oust  the  Court  of  jurisdiction. 

APPEAL  from  the  Hendricks  Court  of  Common  Pleas.  f^> 

_  .  June  15. 

Perkins,  J. — Suit  upon  a  note. 

Answer  that  the  note  was  given  for  a  certain  tract  of 
land;  that  the  plaintiff  fraudulently  represented  that  he 
had  the  fee  simple  title  to  the  land,  while,  in  fact,  the  fee 
simple  title  was  in  one  Biesler.  Reply  in  denial.  Trial. 
Judgment  for  the  plaintiff. 

A  new  trial  was  moved  for  upon  this  single  ground,  that 
the  Court  had  not  jurisdiction,  because  the  title  to  real  es- 
tate was  in  issue. 

The  Court  overruled  the  motion;  and  the  question  whe- 
ther the  title  to  real  estate  was  put  in  issue  by  the  plead- 
ings is  the  only  one  before  us.  The  evidence  is  not  in  the 
record. 

It  is  necessary,  therefore,  to  ascertain  what  was  the  real 
issue  in  the  case.  The  defendant  alleged  two  matters  in 
Ms  answer  by  way  of  defense— 

1.  That  the  note  was  executed  for  a  certain  piece  of 
land,  and  that  the  plaintiff  had  not  the  fee  simple  title. 

The  answer  does  not  say  whether  the  conveyance  for 
the  land  had  or  had  not  been  executed,  nor  whether  there 
-  had  or  had  not  been  possession  taken.  Nor  does  it  inform 
us  whether  the  deed  was  to  be  one  with  covenants  of  war- 
ranty or  not. 

If  the  deed  had  been  made,  and  was  without  covenants 
of  warranty,  and  there  was  no  fraud,  the  defendant  does 
not  show  a  failure  of  consideration  for  the  note.  He  may 
have  got  all  he  contracted  for.  If  the  deed  had  not  been 
made,  and  was  to  be  a  deed  with  covenants  of  warranty, 
still,  it  does  not  show  that  the  time  had  arrived  when  the 
deed  was  to  be  made,  nor  that  the  party  might  not  procure 
Vol.  XIL— 31 
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May  Term,   the  title,  and  be  able  to  execute  a  good  deed,  by  the  time 

1859.      the  contract  required  it  to  be  done. 
Woodcock       Independently  of  the  fraud  charged,  therefore,  the  an- 
Palmm.     swer  contains  no  defense.     Sweeney  v.  Sampson,  5  Ind.  R. 
465.— Hardesty  v.  Smith,  3  id.  39. 

2.  The  only  matter  in  issue,  then,  was  the  fraud.  The 
title  to  real  estate  was  not  necessarily  involved.  It  could 
be,  only  incidentally,  to  disprove  fraud;  but  if  the  repre- 
sentations of  title  were  not  first  proved,  the  question  upon 
the  title  could  not  arise  at  all. 

But  waiving  the  points  discussed,  the  case  can  be  rested 
upon  the  authority  of  Rogers  v.  Perdue,  7  Blackf.  302,  and 
upon  that  case  we  put  the  decision.  It  may  have  turned 
out  on  the  trial  that  the  note  was  not  given  for  land. 

The  whole  question  has  become  measurably  unimpor- 
tant, as  by  the  acts  of  1859,  it  is  provided  that  in  this  and 
certain  other  classes  of  cases,  the  cause  shall,  where  plead- 
ings putting  in  issue  the  title  of  real  estate  are  sworn  to, 
be  certified  to  the  Circuit  Court,  and  not  be  remanded, 
even  if  wrongly  transferred.    Acts  of  1859,  p.  93. 

Per  Curiam. — The  judgment  is  affirmed  with  10  per 
cent,  damages  and  costs. 

D.  McDonald  and  A.  G.  Porter,  for  the  appellant. 

H.  C.  Newcomb  and  J.  &  Tarkington,  for  the  appellee. 


Woodcock  v.  Palmer. 


Wednesday,         APPEAL  from  the  Bartholomew  Circuit  Court 

Per  Curiam. — The  facts  in  this  case  are  similar  to  those 
in  Woodcock  v.  McQueen,  11  Ind.  R.  14,  and  the  conclu- 
sion therein  arrived  at  is  decisive  in  the  case  at  bar. 

The  judgment  is  affirmed  with  costs. 

W.  Herod  and  &  Stamifer,  for  the  appellant 

N.  T.  Hauser,  for  the  appellee. 


OF  THE  STATE  OF  INDIANA.  483 

May  Term, 


Adams  and  Others  v.  Robinson. 


1869. 


Lunger 

APPEAL  from  the  Lagrange  Circuit  Court.  Tub  State. 

Per  Curiam. — This  was  a  suit  on  a  note.    Judgment  j^ejnea^(U/ 
against  the  defendants  by  default.  -fane  15. 

The  objections  made  by  way  of  an  assignment  of  errors, 
on  the  transcript  originally  filed,  have  been  all  removed  by 
the  amended  transcript  now  on  file,  upon  which  no  error  is 
pointed  out. 

The  judgment  is  affirmed  with  10  per  cent,  damages  and 
costs. 

X  M.  Flagg,  for  the  appellants. 

A  Ellison  and  JR.  Parrett,  for  the  appellee. 


Lunger  v.  The  State  on  the  relation  of  Hathaway. 
APPEAL  from  the  Fountain  Court  of  Common  Pleas.   Wednesday, 

June  15. 

Per  Curiam. — This  was  a  petition  by  Nimrod  Hathaway 
for  the  removal  of  Harris  Lunger,  as  guardian  of  Huldah 
Hathaway,  an  infant  The  petition  was  filed  May  9, 1855, 
and  the  clerk  of  the  Common  Pleas  on  that  day  issued  a 
notice,  directed  to  the  sheriff,  commanding  him  to  notify 
the  defendant,  Lunger,  to  appear  before  the  judge  of  said 
Court  on  the  16th  of  May,  in  the  same  year,  at  the  Court- 
house in  Covington,  at  one  o'clock,  P.  M.,  to  answer  the 
petition,  &c.  On  that  day,  it  being  a  day  in  vacation,  and 
not  in  term  of  the  Court,  the  parties  appeared  before  the 
judge;  and  before  entering  upon  the  trial,  the  defendant 
moved  to  dismiss  the  petition,  on  the  ground  that  the 
judge  had  no  authority  to  hear  and  determine  the  cause  in 
vacation;  but  his  motion  was  overruled;  and  the  judge, 
having  heard  the  evidence  touching  the  matters  alleged  in 
the  petition,  adjudged  that  defendant's  letters  of  guardian- 
ship be  revoked,  &c 
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May  Term, 
1859. 

Obbhabt 

T. 

The  Juwo 
tion  Bail- 

BOAD  CO. 


The  general  role  certainly  is,  that  a  judge  has  no  power 
to  proceed  in  the  trial  of  a  cause  unless  in  term  time. 
There  are  exceptions  to  this  rule;  but  they  do  not  apply 
to  the  case  before  us,  A  judge  of  the  Common  Pleas  has, 
no  doubt,  the  power  to  revoke  letters  of  guardianship,  for 
certain  causes  pointed  out  in  the  statute.  2  R.  S.  p.  325, 
$  11.  But  this  he  is  authorized  to  do  only  while  sitting  as 
a  Court  at  a  regular  term.  The  proceedings  in  this  case 
haying  occurred  in  vacation,  and  not  in  term  time,  must 
be  held  inoperative. 

The  order  revoking  the  letters,  &c.,  is  reversed  with  costs. 
Cause  remanded,  &c. 

X  Ristine,  for  the  appellant. 


Gebhart  v.  The  Junction  Railroad  Company. 


Wednesday, 
June  15. 


APPEAL  from  the  Fayette  Circuit  Court. 

Perkins,  J. — Suit  upon  a  subscription  of  stock  reading 
as  follows: 

"We,  the  undersigned,  hereby  severally  subscribe  the 
number  of  shares,  of  50  dollars  each,  set  opposite  our 
names  respectively,  to  the  capital  stock  of  the  Junction 
Railroad  Company,  with  which  the  Ohio  and  Indianapolis 
Railroad  Company  has  been  consolidated,  payment  of  said 
stock  to  be  made  in  such  installments  as  shall  be  required 
by  the  board,  not  exceeding  10  per  cent  every  sixty  days. 

May ,1853. 

Names.  I  Shares.  I  Amount. 

W.  F  Gebhart.     \  20  |  $1,000." 

The  complaint  did  not  aver  that  any  installment  of 
stock  had  been  required  by  the  directors. 

Demurrer  to  the  complaint  for  this  cause.  The  demur- 
rer was  overruled.  Judgment  for  the  plaintiffs  for  the 
amount  of  the  subscription. 

The  demurrer  should  have  been  sustained.    No  time  for 
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the  payment  of  the  stock  was  fixed  in  the  article  of  sub-  Msy  Term, 
scription.     That  was  left  to  be  fixed  by  the  board  of  di-      18fi9. 
rectors,  with  this  only  restriction,  that  not  more  than  10  per    To  Nsw 
cent*  of  the  sum  subscribed  could  be  made  payable  every  Railro'd  Co. 
sixty  days.    But  if  the  board  did  not  thus  make  the  requi-        ^ 
sition  for  it,  the  stock  did  not  become  thus  payable.    No 
installment  was  due  till  it  had  been  required  by  the  board 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c 

N.  and  G.  Truster  and  B.  F.  Claypool,  for  the  appellant. 

&  W.  Parker  and  J.  C.  Mcintosh,  for  the  appellees. 


The  New  Albany  and  Salem  Railroad  Company  v. 

Fix. 

APPEAL  from  the  Floyd  Circuit  Court.  W<dn*day, 

Per  Curiam. — The  action  was  originally  commenced  be- 
fore a  justice  of  the  peace,  to  recover  the  value  of  a  horse 
injured  and  destroyed  by  a  locomotive  of  said  company, 
while  running  on  their  road.  The  justice  gave  judgment 
in  favor  of  the  plaintiff  The  company  appealed.  In  the 
Circuit  Court,  there  was  a  trial  which  resulted  in  a  finding 
for  the  plaintiff,  upon  which,  a  motion  for  a  new  trial  being 
overruled,  the  Court  rendered  a  judgment,  &c 

Upon  the  trial,  it  was  proved  that  the  plaintiff  was  the 
owner  of  the  horse  in  question ;  that  the  horse  was  of  the 
value  of  85  dollars,  and  was  killed  by  the  defendants'  loco- 
motive, while  running  on  their  road,  about  one-half  mile 
from  their  depot  in  New  Albany.  The  railroad  was  not 
fenced.  It  was  also  proved  that  plaintiff  lived  six  miles 
from  New  Albany,  and  had,  or  at  least  occupied,  no  land 
near  the  place  where  the  horse  was  killed;  and  there  was 
evidence  tending  to  prove  that  plaintiff  had  stopped  at  a 
blacksmith's  shop,  about  fifty  yards  from  the  railroad,  and, 
while  bargaining  for  a  wagon,  had  hitched  his  horse,  and 
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May  Term,  by  the  running  of  the  train  the  horse  was  scared,  broke 
1859'  loose,  and  afterwards  went  on  the  road  where  he  was 
killed. 

All  the  questions  arising  in  the  record  in  this  case,  have 
been  repeatedly  decided  by  this  Court.  See  The  Indian- 
apolis, fyc.,  Railroad  Co.  v.  Townsend,  10  Ind.  E.  38;  The 
JeffersonviUe  Railroad  Co.  v.  Applegate,  id.  49;  The  Indi- 
anapolis, Sfc,  Railroad  Co.  v.  Meek,  id.  502;  The  Jefferson- 
viUe  Railroad  Co.  v.  Dougherty,  id.  549. 

The  judgment  is  affirmed  with  5  per  cent,  damages  and 
costs. 

W.  G.  Cooper,  for  the  appellants. 

J.  Collins,  for  the  appellee. 


Guynn  v.  Jones,  Administrator. 


Wednesday, 
June  15. 


APPEAL  from  the  Porter  Court  of  Common  Pleas. 

Hanna,  J. — This  was  a  suit  by  Jones,  administrator  of 
the  estate  of  Dye,  against  Ghiynn,  for  rents  due  for  certain 
real  estate  of  said  Dye,  and  accrued  after  the  death  of  said 
Dye. 

Guynn  was  defaulted,  and,  upon  evidence  heard,  the 
damages  were  assessed  by  the  Court.  He  now  seeks  to 
reverse  this  judgment,  on  the  ground  that  the  complaint 
does  not  show  a  cause  of  action  in  favor  of  said  plaintiff 
against  him,  and  that  the  judgment  would  not  be  a  bar  to 
a  recovery  by  the  heirs  of  Dye,  for  the  same  rents. 

Our  statute  (2  B,  S.  p.  273)  makes  it  the  duty  of  the 
administrator  of  an  estate,  to  take  charge  of,  and  rent,  &c, 
the  lands  belonging  to  the  estate  in  the  absence  of  the 
heirs,  &c,  of  the  deceased. 

The  question  raised  is,  whether,  under  this  statute,  the 
general  averment  in  the  complaint,  that  the  plaintiff  had 
authority  to,  and  did,  rent  the  property  for,  &c.,  is  sufficient 
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without  showing  affirmatively  that  the  heirs,  &c,  were  not 
present,  &c. 

We  think  the  complaint  is  sufficient,  keeping  in  view 
this  statute,  and  the  principle  that  a  tenant  should  not  be 
permitted  to  dispute  his  landholder's  title  at  the  time  of 
renting.     Kinney  v.  Doe,  8  Blackf.  350. 

Per  Curiam. — The  judgment  is  affirmed  with  10  per 
cent,  damages  and  costs. 

Am  O.  Deavitt,  for  the  appellant. 
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McCuLLOUGH    V.    McCuLLOUGH. 

Where  part  of  an  award  relates  to  matters  not  within  the  terms  of  the  sub- 
mission, the  whole  award  will  he  void  unless  that  part  can  be  distinguished 
from  the  residue. 

Where  an  award  thus  embraces  matters  not  authorized  by  the  submission,  the 
whole  award  will  be  void,  unless  it  can  be  shown  that  such  unauthorized 
part  was  so  disconnected  from  the  residue  as  to  have  no  influence  upon  the 

.  consideration  thereof. 

Where  a  party  undertakes,  in  his  pleadings,  to  show  that  part  of  an  award 
was  unauthorized  by  the  submission,  and  to  maintain  the  residue,  to  entitle 
him  to  succeed,  he  must  prove,  1.  That  the  part  which  he  seeks  to  have  re- 
jected relates  to  matters  not  submitted  to  the  arbitrators;  2.  That  the  resi- 
due is  so  distinct  and  complete  in  itself  as  to  constitute  a  valid  award  after 
its  rejection;  and  3.  That  it  had  no  influence  upon  the  consideration  of  the 
residue. 

Where  two  of  the  arbitrators  in  such  case,  are  called  and  examined  as  wit- 
nesses touching  the  matters  submitted  to  them,  and  their  testimony  is  con- 
flicting, a  writing  signed  by  them,  and  containing  that  part  of  the  award 
sought  to  be  rejected,  after  it  has  been  submitted  to  them,  is  competent  evi- 
dence, to  be  considered  by  the  jury  in  determining  the  relative  weight  that 
ought  to  be  given  to  the  testimony  of  such  witnesses. 


APPEAL  from  the  Vigo  Circuit  Court. 

Hanna,  J. —  Otis  McCuUough  sued  James  McCullovgh 
in  an  action  of  debt,  under  the  old  form  of  practice,  on  an 
award,  &c     The  declaration  contains  five  counts. 

The  first,  is  upon  a  bond  in  the  sum  of  2,000  dollars  for 
the  performance  of  an  award. 


Wednesday, 
June  15. 
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The  second,  is  on  an  award. 

The  third,  is  for  money  had  and  received. 

The  fourth  and  fifth,  are  substantially  the  same  as  the 
second. 

The  award  declared  on  is  as  follows : 

"  Whereas,  Otis  and  James  McCullough  have,  by  their 
respective  bonds,  dated  March  3, 1843,  mutually  submit- 
ted certain  matters  of  difference  between  them,  in  the  con- 
ditions of  said  bonds  specified,  to  the  award  of  Benjamin 
Whitcomb,  Otis  M.  donkey,  and  William  B.  Warren;  and 
whereas,  the  said  arbitrators  have  taken  upon  themselves 
the  burden  of  the  reference,  and  having  heard  and  consid- 
ered the  proofs,  &c,  do  make  and  publish  this  award,  to- 
wit:  We  do  award,  first,  that  James  McOullough  is  in- 
debted to  Otis  McOullough  in  the  sum  of  1,196  dollars, 
as  a  just  amount  between  the  parties.  Given  under  our 
hands  and  seals  this  6th  of  March,  1843. 

"£.  Whitcomb,  [seal] 

«  William  B.  Warren,  [seal.] 
"  Otis  M.  donkey,       [seal.]" 

The  defendant  craved  and  obtained  oyer  of  the  award, 
and  pleaded  twenty-one  pleas. 

The  instrument  set  out  on  oyer  is  precisely  in  the  lan- 
guage above  copied,  with  the  following  after  the  signature 
of  the  arbitrators,  to- wit: 

tt  We,  the  arbitrators,  decide  that  should  there  ever  be 
collected  out  of  the  hands  of  Lindley  and  Williams,  on 
the  transactions  of  a  mistake,  as  contended  for,  that  the 
same  shall  belong  to  James  McCtdlough;  and  further,  that 
the  &  B.  Mullen  balance  shall  also  be  his,  and  10  per  cent, 
shall  be  calculated  on  all  matters  of  difference  of  offeet  be- 
tween the  parties,  from  due  up  to  this  time,  March  6, 1843. 

"  William  Warren, 
"  Otis  M.  donkey, 
"£.  WhUcomb." 

The  case  turned  upon  the  pleadings  on  the  award. 

The  points  included  in  the  defenses  set  up  were,  so  far 
as  we  need  notice  them — 

1.  No  award. 
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2.  That  the  latter  branch  of  the  instrument,  set  out  on  May  Term> 
oyer,  but  not  declared  on,  is  a  part  of  the  award,  and       1859. 
avoids  the  whole  of  it,  because  it  is  thereby  rendered  un- 
certain, and  not  final  between  the  parties. 

3.  The  arbitrators  failed  and  refused  to  act  upon  all  the 
claims  of  defendant,  &c. 

4.  Set-off. 
Among  the  various  issues  formed  upon  the  pleas,  it  is 

only  necessary  for  us  to  notice  one,  as  upon  that  the  case 
turns,  in  our  opinion. 

To  the  plea  that  all  the  instrument,  set  out  on  oyer, 
formed  and  constituted  the  award,  &c,  the  plaintiff  re- 
plied, admitting  that,  true  it  was,  the  award  was  made  as 
set  forth  in  that  plea;  but  that  the  submission,  in  pursu- 
ance of  which  said  award  was  made,  is  as  follows :  "  The 
said  James  McOullough  and  Otis  McOuUough  have  this 
day  agreed  to  submit  to  the  award  and  umpirage  of  Ben- 
jamin K  Whitcomb,  Otis  M.  Conkep,  and  William  B.  War- 
ren,  on  the  matters  of  difference  between  the  said  OHs  and 
James,  herein  stated  and  referred  to,  to-wit,  their  adven- 
ture in  the  purchase  and  sales  of  pork,  commencing  in 
December,  1838,  and  all  matters  growing  out  of  and  con- 
nected with  said  adventure,  as  well  as  their  respective  pri- 
vate accounts  between  each  other  from  that  time  to  this 
date,  which  matters  of  difference  they,  the  said  arbitrators, 
or  a  majority  thereof,  shall  decide  thereon,  and  make  their 
award  thereon  in  writing."  And  the  plaintiff  avers  that 
the  following  portion  of  the  award  pleaded,  to-wit,  "and 
that  10  per  cent,  shall  be  calculated  on  all  matters  of  dif- 
ference of  offset  between  the  parties  from  due  up  to  this 
time,  was  not  made  of  and  concerning  the  matters  sub- 
mitted to  their  award,  but  was  of  matters  not  embraced, 
&c,  and  was  not  intended  to,  and  does  not  affect,  the 
award,  &c 

The  defendant  took  issue  upon  this  replication. 

There  was  a  jury  trial;  verdict  and  judgment,  over  a 
motion  for  a  new  trial,  for  plaintiff  for  1,806  dollars. 

The  evidence  is  in  the  record. 

Two  thousand  dollars  is  the  amount  demanded  in  the 
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commencement  of  the  declaration;  in  the  conclusion,  the 
damages  are  laid  at  1,000  dollars.  It  is  insisted  that  the 
plaintiff  could  not  recover  in  damages  at  all,  and  that  the 
verdict  is,  therefore,  defective,  because  the  plaintiff  was 
not  entitled  to  more  than  claimed  in  the  conclusion  of  his 
declaration.  The  record  shows  that,  as  to  the  pleadings, 
the  case  was  fully  and  fairly  before  the  jury  on  its  merits, 
and  that  it  would  be  a  bar  to  another  suit  for  the  same 
cause  of  action.  By  §  86,  R.  8. 1843,  p.  639,  which  was 
in  force  in  1851,  when  the  cause  was  tried,  the  verdict  and 
judgment  was,  as  to  that  supposed  defect,  sufficient,  what- 
ever may  have  been  the  law  upon  that  point  previous  to 
the  enactment  of  that  statute. 

It  is  argued  that  the  award  is  neither  certain  nor  final, 
and  therefore  a  nullity,  because  of  the  latter  branch  of  the 
instrument  set  out  on  oyer,  pleaded  as  the  award,  and  ad- 
mitted by  the  replication  to  have  been  made  as  such. 

Now,  it  is  true  that  an  award  must  be  certain,  and  this 
certainty  must  appear  on  its  face.  It  must  also  be  final 
as  to  all  the  matters  submitted  And  where  a  part  of  it 
relates  to  matters  not  submitted,  the  whole  of  it  is  void, 
unless  the  unauthorized  part  is  distinguishable  from  the 
residue,  and  unless  it  appears  that  the  consideration  of 
the  unauthorized  part  was  so  disconnected  from  the  resi- 
due as  to  have  no  influence  upon  it  Oibbs  v.  Berry,  13 
Ired.  388^Boynton  v.  Fry,  33  Maine  R.  216.— 2  Phil.  Ev. 
(10th  ed.),  p.  404,  and  authorities  there  cited. 

It  will  be  presumed  that  arbitrators  have  acted  within 
the  scope  of  their  authority,  unless  the  contrary  appears. 
Solomons  v.  UPKinstry,  13  Johns.  27. —  Waite  v.  Barry,  12 
Wend.  377.  And  as  the  parties  were  bound  to  bring  be- 
fore the  arbitrators  all  matters  in  dispute  which,  by  the 
agreement  of  submission,  were  to  be  passed  upon  by  them, 
it  will  be  presumed  that  they  were  before  them,  and  passed 
upon.     Stipp  v.  Washington  Hall  Company,  5  Blackf.  473. 

A  question  is  raised,  and  argued  with  much  ability  and 
ingenuity  on  each  side,  as  to  the  ruling  of  the  Court  upon 
the  admissibility  of  evidence. 

It  will  be  recollected  that  the  paper  produced  on  oyer, 
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although  in  two  parts,  or  rather  signed  twice,  was  plead- 
ed by  the  defendant,  and  set  up  as  altogether  forming  the 
award.  This  was  admitted  in  the  next  pleading  of  the 
plaintiff,  to  have  been  made  as  the  award  of  the  arbitra- 
tors; but  it  is  then  averred  that  a  part  of  the  instrument 
thus  shown  on  oyer  and  pleaded,  was  of  matters  outside  of 
those  submitted  to  arbitration,  but  did  not  affect  that  part 
of  the  award  which  was  of  matters  within  the  submis- 
sion. Upon  that  replication,  an  issue  of  fact  was  formed. 
By  tendering  this  issue,  it  devolved  upon  the  plaintiff,  be- 
fore he  could  maintain  his  award,  to  establish  three  propo- 
sitions, if  the  issue  thus  tendered  was  material;  first,  that 
the  part  of  the  award  pointed  out,  was  of  matters  not  sub- 
mitted to  the  arbitrators;  and  second,  that  such  part  could 
be  so  distinguished  as  to  leave  the  other  part,  upon  which 
the  plaintiff  relied,  standing,  after  that  should  be  rejected ; 
and  third,  that  the  consideration  of  that  portion  of  the 
award,  thus  to  be  rejected,  had  no  influence  on  the  valid 
part,  because  of  the  want  of  connection  therewith.  Wat- 
son on  Arb.  and  Awards,  117, 118. — Martin  v.  BUc/icock, 
12  Wend.  156. 

We  are  of  opinion  that  the  issue  was  material;  in  other 
words,  that,  if  it  is  true  that  the  portion  of  the  award 
pointed  out,  was  of  matters  submitted,  then  it  renders  the 
whole  award  so  uncertain — gave  it  such  a  want  of  finality 
— that  it  was  not  conclusive,  but  wholly  inoperative. 

The  next  question  is,  by  what  evidence  was  that  issue 
to  be  determined  ? 

Let  us  examine  the  award  as  shown  by  the  pleadings 
to  have  been  made.  First,  is  awarded  to  the  plaintiff  a 
sum  certain;  second,  to  the  defendant  certain  unsettled 
claims,  or  whatever  might  arise  and  be  due  to  the  firm 
therefrom;  and  third,  that  "10  per  cent,  shall  be  calculated 
on  all  matters  of  difference  of  offset  between  the  parties 
from  due  up  to  this  time."  Now,  most  assuredly,  there  is 
such  an  entire  absence  of  certainty  in  this  latter  clause, 
as  at  once  vitiates  the  whole  award,  looking  alone  to  the 
record  then  made.  There  is  no  amount  stated  upon  which 
the  10  per  cent,  is  to  be  cast,  nor  any  date  from  which  the 
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calculation  is  to  be  made;  nor  is  there  the  least  indication 
of  what  that  portion  of  the  award  was  intended  to  apply 
to,  other  than  that  it  was  "difference  of  offset  between  the 
parties/'  This  the  law  itself  would  have  made  as  clear, 
for  the  presumption  would  be  that  it  was  of  matters  sub* 
mitted.    Parsons  v.  Aldrich,  6N.ER.  266. 

The  next  question  that  arises,  is  upon  the  ruling  of  the 
Court  in  excluding  certain  matters  offered  iu  evidence  by 
the  defendant.  Conceding,  for  the  Bake  of  the  argument, 
that  the  inquiry,  whether  the  clause  in  the  award  was  of 
matters  submitted  to  the  arbitrators,  was  a  question  for 
the  jury,  as  the  inferior  Court  held  by  submitting  that 
question  to  a  jury,  then,  we  are  led  to  an  examination  of 
the  testimony  given,  and  that  offered  and  rejected  upon 
that  issue. 

The  plaintiff  proved,  upon  this  point,  by  one  of  the  arbi- 
trators, that  the  10  per  cent,  clause  did  not  relate  to  mat- 
ters submitted;  that  it  had  reference  to  matters  of  account 
between  the  parties  prior  to  December,  1838;  that  an  item 
of  account  of  234  dollars,  84  cents,  was  withdrawn  from 
said  arbitrators,  to  rebut,  as  stated  by  the  parties,  matters 
of  account  that  existed  prior  to  December,  1838;  that  wit- 
ness signed  three  papers  on  the  day  of  making  the  award; 
that  the  third  was  signed  by  one  other  of  the  arbitrators 
and  the  witness,  about  an  hour  after  the  award  was  sign- 
ed, and  was  so  drawn  up  and  signed  because  counsel  for 
defendant  objected  to  the  uncertainty  of  the  language  in 
relation  to  said  10  per  cent,  and  was  for  the  purpose  of 
explaining  the  matters  mentioned  in  the  second  part  of  the 
award;  that  the  reason  the  second  part  of  the  award  was 
made  was,  because  the  parties  stated  that. there  were  ac- 
counts between  them  prior  to  December,  1838,  and  that  as 
Otis  had  been  allowed  10  per  cent,  on  the  matters  awarded 
on,  in*  making  it  up  against  James,  they  made  this  memo- 
randum to  show  that  10  per  cent,  ought  to  be  allowed 
James  on  any  matters  of  offset  he  might  have. 

The  defendant  proved  by  another  of  the  arbitrators,  that 
a  certain  order  drawn  by  the  plaintiff  on  the  defendant  for 
234  dollars,  84  cents,  and  dated  January  1, 1840,  was  paid 
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by  defendant  at  its  date;  that  the  order  was  before  them,  U»y  Tenn» 
and  he  had  no  knowledge  of  its  being  withdrawn;  that  1859. 
the  10  per  cent,  in  the  second  part  of  the  award,  related 
to  this  order  and  other  items  of  account  which  the  defend- 
ant had  against  the  plaintiff,  which  were  submitted  to  the 
arbitrators,  and  upon  which  they  made  no  award;  that  the 
paper  shown  to  the  witness,  called  the  third  paper,  was 
signed  by  witness  and  the  other  arbitrator  who  had  testi- 
fied, about  an  hour  after  the  award  was  made,  more  fully 
to  explain  matters  stated  in  the  award;  that  after  refresh- 
ing his  recollection  by  looking  at  the  said  paper,  he  could 
say  that  said  item  of  234  dollars,  84  cents  was  left  out  and 
not  acted  upon  by  said  arbitrators. 

The  paper  referred  to  by  each  of  the  arbitrators  in  his 
evidence,  was  offered  in  evidence  by  the  defendant,  the 
signatures  thereto  being  admitted  by  the  plaintiff. 

On  objection  by  plaintiff  the  paper  was  excluded,  it  is 
as  follows:  "We,  the  arbitrators,  decide  that  should  there 
ever  be  anything  collected  from  Lindley  and  Williams  in 
the  transaction  with  them,  on  the  ground  of  a  mistake,  as 
contended  for  by  James  McCullough,  that  the  same  shall 
belong  to  James  McCuttough;  and  further,  that  the  bal- 
lance  due  from  &  B.  Muffin  shall  also  be  his,  and  also  that 
10  per  cent,  shall  be  allowed  him  on  the  amount  of  234 
dollars,  84  cents,  from  the  first  day  of  January,  1840,  and 
which  amount  is  to  apply  as  a  payment  or  set-off  against 
the  amount  this  day  awarded  in  favor  of  Otis  against 
James  Mc  CuUough,  March  6, 1843.  W.  B.  Warren, 

«0.  M  Conkey." 

Ought  the  paper  to  have  been  admitted  in  evidence? 

It  is  proper  here  to  state,  that  the  arbitrator  who  was  in- 
troduced as  a  witness  by  the  plaintiff,  was  recalled,  and 
stated  that  a  memorandum  at  the  bottom  of  the  second 
part  of  the  award  was  written  by  him,  as  follows:  "One 
of  the  matters  thrown  out  in  the  above,  was  a  private  or- 
der of  234  dollars,  84  cents,  and "  which  words  are 

erased  by  running  a  pen  over  them — but  that  witness  could 
nevertheless  still  read  them;  and  that  he  believed  "the 
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words  erased  stated  the  facts  as  he  understood  them  at  the 
time." 

The  award,  memorandum,  &c,  were  made  March  6, 1843. 
The  trial  was  in  September,  1851. 

It  is  now  objected  that  the  writing  alluded  to  by  the 
witnesses  as  the  "third  paper,"  ought  not  to  have  been  ad- 
mitted, because  it  was  a  mere  nullity,  binding  nobody,  and 
because  it  was  not  placed  in  the  hands  of  both  the  persons 
who  signed  it,  and  their  attention  particularly  called  to  it 
whilst  they  were  testifying;  nor  did  they  deny  its  execu- 
tion, or  its  correctness.  The  argument  in  support  of  this 
position  is,  that  the  most  it  could  have  been  received  for 
would  have  been  to  contradict  a  witness  in  his  evidence, 
by  showing,  by  this  paper,  that  he  had,  at  another  time  and 
place  made  a  different  statement,  and,  therefore,  his  atten- 
tion should  specially  have  been  called  to  the  contents  of 
the  paper;  and  because  it  contains  a  mere  void  decision, 
and  no  fact  at  all. 

Upon  an  analogous  question,  it  is  laid  down  in  1  Greenl. 
Ev.,  §  463,  that  "  The  contents  of  every  written  paper,  ac- 
cording to  the  ordinary  and  well  established  rules  of  evi- 
dence, are  to  be  proved  by  the  paper  itself,  and  by  that 
alone,  if  it  is  in  existence.  But  it  is  not  required  that  the 
whole  paper  should  be  shown  to  the  witness.  Two  or 
three  lines  only  of  it  may  be  shown  to  a  witness,  &c 
•  *  *  *  If  he  admits  the  letter  to  be  his  writing,  he 
cannot  be  asked  whether  statements,  such  as  the  counsel 
may  suggest,  are  contained  in  it,  but  the  whole  letter  itself 
must  be  read."  This  authority  is  based  upon  the  leading 
case  upon  that  point.  The  Queen's  Case,  2  Brod.  and 
Bing.  286,  where  see  responses  of  judges  of  England 
upon  interrogatories  put  by  the  House  of  Lords.  It  is  fur- 
ther stated  that "  According  to  the  ordinary  rule  of  proceed- 
ing in  such  cases,  the  letter  is  to  be  read  as  the  evidence 
of  the  cross-examining  counsel,  in  his  turn,  when  he  shall 
have  opened  his  case."     Ibid. 

From  this,  we  are  led  to  believe  that  the  principal  rea- 
son for  placing  the  writing  in  the  hands  and  subjecting  it 
to  the  examination  of  the  witness,  is  to  ascertain  whether 
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he  executed  it,  and  give  him  an  opportunity  to  note  its   May  Term, 
contents,  that  he  may  be  the  better  prepared,  when  called       1859. 
upon,  to  offer  explanations  of  discrepancies,  if  any  exist, 
between  its  contents  and  his  evidence. 

In  the  case  at  bar,  the  witness,  in  whose  hands  it  does 
not  directly  appear  that  whilst  he  was  testifying,  the  writ- 
ing was  placed,  had,  before  the  paper  was  offered  in  evi- 
dence, entered  into  an  explanation  of  the  reason  why,  and 
the  purpose  for  which,  the  paper  was  written  and  signed, 
as  well  as  the  circumstances  under  which  it  was  done. 
We  think  it  sufficiently  appears  he  was  apprised  of  its  con- 
tents. There  was  no  necessity  for  calling  his  attention  to 
it,  to  prove  his  signature  thereto.  That  was  admitted  by 
the  parties. 

In  Crowley  v.  Page,  7  Carr.  and  Payne,  789,  32  E.  C. 
L.  738,  the  suit  was  for  a  failure  to  deliver  hay  according 
to  a  contract.  Defense,  offer  to  deliver  of  the  quality  re- 
quired. Beard*  a  witness,  was  called,  who  stated  that  the 
hay  which  was  offered  was  not  of  good  quality,  &c.  On 
being  shown  a  paper,  on  cross-examination,  he  said,  "I 
signed  this  paper." 

In  the  argument,  Talfourd,  sergeant,  for  defendant,  was 
proceeding  to  read  the  paper,  when  objection  was  made 
because  "Beard  did  not  deny  it."  Parke,  B.,  "  If  the  wit- 
ness has  said  at  another  time  that  the  hay  was  good,  you 
may  give  evidence  that  he  said  so;  and,  if  it  was  by  writ- 
ing, you  may  read  the  document  Beard  said,  when  the 
paper  was  shown  to  him,  that  the  signature  was  his.  That 
entitles  the  other  side  to  read  it.  If  it  contradicts  his  evi- 
dence, he  may  be  called  back  to  explain  it." 

In  Leavey  v.  Dearbourn,  19  N.  Hamp.  357,  it  is  said  that 
44  The  memorandum  made  at  the  time  of  the  transaction, 
for  the  purpose  of  stating  it  truly  and  circumstantially, 
becomes  evidence,  it  having  been  first  shown,  by  other  pro- 
per proof,  that  it  was  so  made." 

In  Haven  v.  Wendell,  11  id.  120,  a  witness  had,  after  a 
conversation  with  one  of  the  defendants,  made  a  memo- 
randum in  writing  thereof,  and  gave  it  to  the  plaintiff.  The 
fact  that  he  held  a  conversation,  and  that  he  made  the  writ- 
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May  Tenn,  ing,  he  recollected,  but  not  the  particulars,  of  snch  conver- 
1859.  sation.  Upon  being  shown  a  paper,  he  recognized  it  as 
the  memorandum  he  had  made,  and  stated  that  if  he  had 
been  called  on  soon  afterwards,  he  would,  he  had  no  doubt, 
have  testified  to  the  statement  of  facts  it  contained.  The 
paper  was  read.  It  was  held  that  "  It  is  not  disputed  that 
the  witness  might  have  been  admitted  to  testify  to  these 
facts  as  existing  in  his  recollection.  If  the  paper  be  au- 
thentic, his  record  of  the  fact,  made  at  the  time  when  he 
was  much  less  liable  to  mistake,  is  much  better  than  his 
recollection  of  the  facts  so  long  afterwards.9' 

We  are  of  opinion  that,  under  the  circumstances  of  this 
case,  the  ruling  of  the  Court,  in  excluding  the  evidence 
offered,  was  erroneous.  It  tended  directly  to  elucidate  the 
doubt  which  was  cast  around  the  question  whether  the 
"10  per  cent,  clause"  had  reference  to  matters  submitted. 
If  it  was  not  evidence  of  the  substantive  facts  stated  in  it, 
which  we  need  not  decide,  it  was  clearly  such  as  might  be 
considered  by  the  jury,  in  determining  the  relative  value  of 
the  testimony,  and  the  weight  that  ought  to  be  given  to 
each  witness  who  had  testified  upon  the  point,  upon  which 
they  had  made  a  statement,  whilst  the  facts  from  which 
they  had  written  that  statement,  were  yet  fresh  in  their 
memory.  It  is  not  to  be  disguised  that  the  evidence  of 
the  two  arbitrators,  whose  testimony  is  above  referred  to, 
was  contradictory  in  several  essential  particulars.  One 
testified  that  the  clause  of  the  award  under  consideration, 
was  of  matters  not  submitted — the  other,  that  it  was. 
One  that  the  item  of  234  dollars,  84  cents,  was  on  an  ac- 
count— the  other,  that  it  was  on  an  order.  One  that  the 
item  was  withdrawn — the  other,  that  it  was  not,  nor  was 
it  acted  upon  by  the  arbitrators.  These  contradictions,  to 
say  the  least  of  them,  show  that  either  there  was  a  mis- 
understanding of  the  facts,  as  they  existed  at  the  time  of 
the  transaction,  or  else  that  the  memory  of  one  was  more 
to  be  relied  on  than  that  of  the  other.  They  had  both,  at 
the  time,  signed  this  statement  in  regard  to  the  very  point 
upon  which  there  was,  near  nine  years  afterwards,  such  a 
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variance  in  their  recollections.     The  jury  should  have  M»y  T«n»» 
heard  it  18g9- 

Per  Curiam. — The  judgment  is  reversed  with  costs.      Votaw 
Cause  remanded,  &c  The  Stati. 

Davison,  J,  dissents. 

A.  Kinney \  &  B.  Gookins,  X  P.  Usher,  and  D.  W.  Voor- 
hees,  for  the  appellant 

D.  JUT Donald,  C.  W.  Barbau/r,  and  A.  G.  Povier,  for  the 
appellee.  T3n*w| 
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Votaw  v.  The  State. 


In  an  action  upon  a  forfeited  recognisance,  a  copy  of  the  recognisance  must 
be  filed  with  the  complaint,  and  a  forfeiture  is  necessary  to  the  maintenance 
of  the  suit;  but  the  statute  ft  78,  2  B.  S.  p.  44)  does  not  require  that  the 
minutes  of  the  Court  showing  the  forfeiture,  nor  a  copy  thereof,  should  be 
filed  with  the  complaint.  The  recognisance  is  a  written  instrument,  within 
the  meaning  of  the  statute,  while  the  judgment  of  forfeiture  thereof  is  not. 

Complaint  upon  a  forfeited  recognisance.  The  substance  of  the  second  para- 
graph of  the  answer  was,  that  the  amount  of  the  bail  was  not  specified  in, 
nor  indorsed  upon,  the  warrant  of  commitment.  It  did  not  deny  that  the 
amount  had  been  fixed  by  the  proper  authority.  Bepiy,  showing  that  the 
amount  of  bail  had  been  fixed  by  the  order  ef  the  Court. 

Held,  1.  That  the  reply  was  good  if  the  answer  was  good;  that  if  the  answer 
was  good,  it  was  because  it  is  to  be  inferred  from  it  that  the  amount  of  bail 
had  not  been  fixed  by  competent  authority;  and  the  reply  meets  mat  infer- 


3.  That  if  it  could  not  be  inferred  from  the  facte  set  up  in  the  answer,  that  the 
amount  of  bail  had  not  been  fixed  by  competent  authority,  then  the  facts 
were  wholly  immaterial,  and  an  issue  upon  them  would  hare  been  imma- 
terial 

3.  That  it  is  not  error  to  refuse  to  reject  a  reply  to  an  immaterial  answer,  al- 
though the  reply  may  not  be  responsive  to  it 

4.  Where  the  amount  of  bail  has  been  properly  fixed,  a  recognisance  is  not 
roid  because  the  amount  is  not  indorsed  upon  the  warrant  of  commitment. 

If  in  an  action  upon  a  forfeited  recognisance,  the  answer  admits  the  execution 
of  the  recognisance,  its  admission  in  evidence  is  not  an  error  of  which  the 
defendant  can  complain. 

Action  upon  a  forfeited  recognisance.  The  state  offered  in  evidence  the  fol- 
lowing order  made  by  the  Court  at  the  time  the  indictment  was  found :  "  Or- 
dered, that  on  all  Wis  of  indictment  returned  by  the  grand  jury  at  the  pre- 
Vol.  XII.— 32 
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Bent  term  of  this  Court  for  perjury,  the  defendant  is  required  to  enter  into 
recognizance  in  the  sum  of  500  dollars,  with  surety  in  the  like  sum;  for 
'passingn'  of  counterfeit  apparatus,  in  the  sum  of  1,000  dollars,  with  surety 
in  the  like  sum;  for  aiding  in  the  possession  of  counterfeiting  apparatus, 
forgery,  and  grand  larceny,  all  in  the  sum  of  500  dollars,"  &c.  Parol  testi- 
mony was  offered  to  show  that  "passingn"  was  intended  for  the  word  "pos- 
session," and  the  record  was  amended  accordingly.  Parol  testimony  was 
received  that  the  order  was  intended  to  embrace  the  cause  in  which  the  re- 
cognizance was  taken. 
Held,  1.  That  the  order  was  sufficient  to  sustain  a  finding  against  the  defend- 
ant, independently  of  the  parol  testimony. 

2.  That  the  order  was  made  in  compliance  with  $  SO,  2  R.  S.  p.  356,  and  suffi- 
ciently fixes  the  amount  of  bail  in  the  present  case. 

3.  That  the  words  "passingn  of  counterfeit  apparatus,"  sufficiently  indicated 
the  crime  for  which  .the  indictment  was  found,  and  authorized  the  sheriff  to 
take  the  recognizance ;  and  the  recognizance  haying  been  taken  subsequently 
to  the  making  of  the  order,  no  proof  was  necessary  to  show  that  the  particu- 
lar case  was  intended  to  be  embraced  in  the  order.    Woudbh,  J.,  dissented. 


Wednesday, 
June  15. 


APPEAL  from  the  Jay  Circuit  Court. 

Worden,  J. — Complaint  by  the  state  against  Votaw,  on 
a  recognizance  entered  into  by  him  and  one  Asher  JR.  Bow- 
man, on  the  18th  of  April,  1856,  conditioned  for  the  appear- 
ance of  Bowman  before  the  Jay  Circuit  Court,  at  the  next 
term  thereof,  to  answer  an  indictment  for  having  counter- 
feiting apparatus  in  his  possession.  The  complaint  avers 
that  the  condition  of  the  recognizance  was  forfeited  in  this, 
that  said  Asher  R.  Bowman  did  not  appear,  &a,  to  answer 
said  charge  at  the  time  aforesaid,  but  was  wholly  in  default, 
although  he  was  by  the  sheriff,  &c,  three  times  audibly 
called  at  the  court-house,  to  appear  in  discharge  of  his  re- 
cognizance, as  was  also  the  said  Quinby  B.  Votaw  called 
by  said  sheriff,  and  required  to  bring  the  body  of  said  Bow- 
man in  discharge,  &c,  all  which  they  refused  to  do,  as 
appears  of  record,  wherefore,  &c.  A  copy  of  the  recog- 
nizance is  filed  with  the  complaint,  but  no  copy  of  the 
entry  on  the  order  book  of  the  Court  showing  the  default, 
is  filed. 

Votaw  answered — 

1.  That  at  the  time  of  entering  into  the  recognizance, 
the  Jay  Circuit  Court  had  not  made  an  order  fixing  the 
amount  in  which  said  Bowman  was  to  be  held  to  bail  on 
said  indictment  for  having  counterfeiting  apparatus  in  his 
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possession ;  nor  had  the  clerk  indorsed  any  amount  of  bail   M»7  Tenn, 
on  the  warrant,  by  which  Bowman  was  arrested,  as  having      low. 
been  ordeifed  by  said  Court;  nor  had  any  judge  of  a  Cir-      Votaw 
cuit   Court,  or   Court  of  Common   Pleas  indorsed  any  ThbStati. 
amount  of  bail  to  be  required  of  said  Bowman,  nor  had 
the  clerk  fixed  any  amount  of  bail,  or  indorsed  any  amount 
of  bail  on  said  warrant;  by  reason  whereof,  the  sheriff  had 
no  authority  to  take  the  recognizance;  wherefore,  &c. 

2.  That  at  the  time  of  the  making  of  the  recognizance, 
Bowman  had  been  and  was  committed  to  the  jail  of  the 
county  for  want  of  bail,  and  the  amount  of  bail  was  not 
specified  in  the  warrant  of  commitment/nor  indorsed  there- 
on; wherefore  the  sheriff  had  no  authority,  &c. 

3.  That  no  record  or  copy  thereof,  showing  that  Bow- 
man did  not  appear  according  to  the  condition  of  the  re- 
cognizance, is  filed  with  the  complaint. 

4.  That  Bowman  did  appear  according  to  the  condition 
of  the  recognizance,  &c. 

To  the  first  paragraph  of  the  answer  the  plaintiff  replied 
in  denial,  averring  that  during  the  spring  term,  1856,  of 
the  Jay  Circuit  Court,  and  while  it  was  in  session,  Bow- 
man was  arrested  by  the  sheriff  under  the  authority  of  a 
bench  warrant  issued  from  said  Court,  and  brought  before 
the  Court,  and  that  the  Court,  in  his  presence,  ordered  and 
directed  that  he  enter  into  a  recognizance  in  the  sum  of 
1,000  dollars,  with  surety  in  the  like  sum,  and  that  in  de- 
fault thereof  he  be  committed  to  the  jail,  &c;  that  for 
want  of  bail  Bowman  was  committed,  and  that  afterwards, 
to-wit,  on,  &c,  the  sheriff,  by  virtue  of  the  authority  afore- 
said, took  and  received  the  recognizance,  &c. 

Reply  to  the  second  paragraph,  that  the  sheriff  was 
legally  authorized  to  take  the  recognizance,  and  did  take 
the  same,  under  the  authority  and  order  of  the  Jay  Circuit 
Court,  made  in  open  Court,  in  the  presence  of  Bowman 
and  his  counsel,  as  is  particularly  set  forth  in  the  preced- 
ing replication;  wherefore,  &c 

A  motion  was  made  and  overruled,  to  strike  out  the  re- 
plications, severally,  to  the  first  and  second  paragraphs  of 
the  answer,  on  the  ground  that  they  were  not  responsive 
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M»y  Term,   to  the  parts  of  the  answer  to  which  they  profess  to  reply, 
low*      and  were  not  replies  thereto. 

Votaw  A  demurrer  was  sustained  to  the  third  paragraph,  and 

Tm  8tatb.  issue  taken  on  the  fourth. 

The  cause  was  tried  by  the  Court,  and  there  was  a  find- 
ing and  judgment  for  the  plain tifij  a  motion  for  a  new  trial 
being  overruled* 

The  first  error  assigned  is  the  ruling  of  the  Court  on  the 
demurrer  to  the  third  paragraph  of  the  answer. 

It  is  insisted  that  the  complaint  is  defective  in  not  set- 
ting out  or  containing  a  copy  of  the  order  of  the  Court 
showing  the  recognizance  to  have  been  forfeited.  Section 
78  of  the  code  is  relied  upon  to  sustain  this  position.  That 
section  provides  that  "  When  any  pleading  is  founded  on 
a  written  instrument  or  on  account,  the  original  or  a  copy 
thereof,  must  be  filed  with  the  pleading." 

The  action  is  founded  on  the  recognizance  (a  copy  of 
which  is  filed),  and  although  a  forfeiture  is  necessary  to 
the  maintenance  of  the  suit,  yet  the  section  above  quoted 
does  not,  in  our  opinion,  require  that  the  minutes  of  the 
Court  showing  the  forfeiture,  nor  a  copy  thereof,  should  be 
filed  with  the  pleading*  The  recognizance  is,  while  the 
judgment  of  forfeiture  thereof  is  not,  "a  written  instru- 
ment," within  the  meaning  of  the  statute. 

The  second  error  assigned  is,  that  the  Court  erred  in 
overruling  the  motion  to  set  aside  the  replications  to  the 
first  and  second  paragraphs  of  the  answer. 

The  point  is  abandoned  as  to  the  reply  to  the  first  para- 
graph, but  insisted  on  as  to  the  other.  It  is  insisted  that 
the  reply  to  the  second  paragraph  of  the  answer,  is  not 
"responsive"  to  it,  and  should,  therefore,  have  been  rejected. 
We  think  there  was  no  error  in  the  ruling  of  the  Court  in 
this  respect 

The  second  paragraph  of  the  answer  set  up  a  state  of 
facts  that  perhaps  would  be  prima  facie  a  good  defense, 
though  this  point  is  doubtful  The  substance  of  this  para- 
graph is,  that  the  amount  of  bail  was  not  specified  in,  nor 
indorsed  upon,  the  warrant  of  commitment.  The  para- 
graph does  not  deny  that  the  amount  of  bail  had  been  fixed 
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by  the  proper  authority,  although  it  was  not  specified  in,  M*y  T*»> 
nor  indorsed  upon,  the  warrant  of  commitment.     Where      1859, 
the  amount  of  bail  has  been  properly  fixed,  a  recognizance     Votaw 
is  not  void  because  the  amount  is  not  indorsed  upon  the  thb  State. 
warrant     Trimble  v.  The  State,  3  Ind.  R.  151.     If  the  an- 
swer in  question  is  good,  it  is  because  it  is  to  be  inferred 
from  what  is  therein  stated,  that  the  amount  of  bail  had 
not  been  properly  fixed  by  competent  authority.    The  re- 
plication  meets  that  inference,  and  shows  that  the  amount 
of  bail  had  been  fixed  by  the  order  of  the  Court,  and  we 
think  it  is  a  proper  reply,  and  good  if  the  answer  be  good. 

If  it  cannot  be  inferred  from  the  facts  set  up  in  the  an- 
swer, that  the  amount  of  bail  had  not  been  fixed  by  com- 
petent authority,  then  the  facts  set  up  are  wholly  imma- 
terial, and  had  an  issue  been  directly  taken  thereon,  it 
would  have  been  an  immaterial  issue.  It  is  not  error,  in 
our  opinion,  to  refuse  to  reject  a  replication  to  an  imma- 
terial answer,  although  the  replication  may  not  be  respon- 
sive to  it  Of  this  ruling  the  appellant  cannot  complain, 
as  it  did  him  no  harm,  and  did  not,  in  any  manner,  affect 
his  legal  rights. 

On  the  trial,  the  state  offered  and  gave  in  evidence  the 
recognizance  in  question,  which  was  objected  to  as  being 
irrelevant  to  the  issues.  It  may  not  have  been  at  all  ne- 
cessary to  offer  the  recognizance  in  evidence,  as  the  answer 
did  not  deny  the  execution  of  the  same,  but  this  did  not 
prejudice  the  rights  of  the  defendants.  If  the  execution 
of  the  recognizance  was  admitted  by  the  answer  of  the 
defendant,  it  is  difficult  to  see  how  his  rights  were,  in  this 
manner,  injuriously  affected.  It  was  only  proving  what 
was  already  admitted  by  the  pleadings,  and  the  admission 
of  the  evidence  was  not  an  error  of  which  the  appellant 
can  complain. 

The  remaining  errors  relate  to  the  ruling  of  the  Court 
upon  objections  to  the  introduction  of  testimony,  and  on 
a  motion  for  a  new  trial. 

The  state  offered  in  evidence  the  following  order  made 
by  the  Court,  at  the  term  at  which  the  indictment  was 
found,  and  entered  on  the  order  book  of  the  Court,  viz.: 
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May  Term,  «  Ordered,  that  on  all  bills  of  indictment  returned  by  the 
1859*  grand  jury  at  the  present  term  of  this  Court  for  perjury, 
Votaw  the  defendant  is  required  to  enter  into  recognizance  in  the 
Thb  State,  sum  of  500  dollars,  with  surety  in  the  like  sum;  for  'pas- 
singn' of  counterfeit  apparatus,  in  the  sum  of  1,000  dol- 
lars, with  surety  in  the  like  sum;  for  aiding  in  the  posses- 
sion of  counterfeiting  apparatus,  forgery,  and  grand  lar- 
ceny, all  in  the  sum  of  500  dollars,  each  with  surety  in  the 
like  sum;  for  petit  larceny,  in  the  sum  of  200  dollars,  with 
surety  in  the  like  sum ;  and  for  obtaining  goods  by  false 
pretenses,  in  the  sum  of  300  dollars,  with  surety  in  the  like 
sum ;  and  in  all  others,  in  the  sum  of  500  dollars." 

There  was  some  parol  testimony  offered  and  received, 
showing  that  the  word  "passingn"  was  intended  for  "pos- 
session," and  the  record  was  amended  accordingly.  There 
was  also  parol  testimony  offered  and  received,  showing  that 
the  general  order  above  set  out  was  intended  to  embrace 
the  case  in  question. 

We  shall  not  discuss  the  propriety  of  receiving  the  parol 
testimony,  as  it  is  the  opinion  of  a  majority  of  the  Court, 
that  the  order  above  set  out  was  sufficient  to  sustain  the 
finding  of  the  Court,  independently  of  the  parol  testimony. 
The  order  was  made  in  compliance  with  §  30,  2  R.  S.  p. 
356,  and  sufficiently  fixes  the  amount  of  bail  in  the  pre- 
sent case. 

A  majority  of  the  Court  are  of  opinion  that  the  words 
"passingn  of  counterfeit  apparatus"  sufficiently  indicate 
and  point  out  the  crime  for  which  Bowman  was  indicted, 
to  authorize  the  sheriff  to  take  the  recognizance  in  question. 
And  the  recognizance  having  been  taken  subsequently  to 
the  order  being  made,  no  proof  was  necessary  to  show  that 
the  particular  case  was  intended  to  be  embraced  in  the 
order. 

The  writer  hereof  is  of  opinion 'that  the  language  em- 
ployed in  the  order,  viz.:  "passingn  of  counterfeit  appa- 
ratus," even  were  it  to  be  read  "  possession  of  counterfeit 
apparatus,"  is  too  vague  and  indefinite  to  indicate  any 
crime  known  to  the  law;  and  hence,  that  the  sheriff  had 
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no  authority  to  take  the  recognizance;  but  the  majority  of  M*y  Term, 
the  Court  think  otherwise.  1859. 


Per  Curiam. — The  judgment  is  affirmed  with  costs.  Hbbbbbt 


T. 


J.  Smithy  for  the  appellant.  Stabtord. 


Herbert  v.  Stanford. 


APPEAL  from  the  Lagrange  Court  of  Common  Pleas,  J£f^J**f 

Perkins,  J. — In  June,  1857,  James  Herbert  contracted  to 
convey  to  Bradford  Stanford,  a  tract  of  land  in  Indiana, 
on  the  payment,  by  the  latter  to  the  former,  of  800  dollars, 
in  the  manner  and  at  the  time  specified  The  contract  of 
sale  was  effected  by  Herbert  through  fraud;  and  he  re- 
ceived upon  it,  a  payment  in  certain  specific  articles,  at  a 
price  agreed  upon  by  the  parties.  Stanford  soon  after- 
wards discovered  the  fraud,  failed  to  take  possession  of  the 
land,  and  sued  to  rescind  the  contract  and  recover  back  the 
amount  he  had  paid.    He  recovered. 

It  is  objected  that  he  could  not  maintain  this  suit  with- 
out first  giving  notice  of  his  intention  to  rescind.  This  is 
a  mistake.  The  cases  of  McQueen  v.  The  Stale  Bank,  2 
Ind.  R.  413,  and  Pope  v.  Wray,  4  M.  and  W.  451,  are  in 
point. 

Had  the  contract  been  executed  in  whole  or  in  part  by 
Herbert — that  is,  had  Stanford  received  any  benefit  or  ad- 
vantage from  the  contract,  as  a  conveyance  of  the  whole 
or  part  of  the  land,  or  rents  or  profits  from  the  use  and 
occupation  of  it,  he  might  have  been  under  the  necessity 
of  returning  or  offering  to  return,  what  he  had  received, 
and  demanding  back  what  he  had  paid.  Gatling  v.  New- 
ell, 9  Ind.  R.  572.  But  having  himself  received  nothing, 
he  had  nothing  to  return,  and  might  rescind  the  contract 
at  once,  by  bringing  an  action  to  recover  back  what  he  had 
paid,  as  for  money  obtained  from  him  by  fraud.  McQueen 
v.  The  State  Bank,  and  Pope  v.  Wray,  supra. 
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May  Term,       The  defendant  asked  leave  to  prove  that  the  specific  ar- 
LO°**      tides  paid  on  the  contract  were  not  worth  the  stipulated 
Butlmb     price.    It  was  not  proposed  to  prove  that  any  fraud  or  mis- 
JifniT.     representation  had  been  made  concerning  them,  bat  sim- 
ply that  the  party,  with  full  opportunity  of  inspecting  and 
judging,  had  voluntarily  fixed  the  price  he  would  give  for 
them  at  more  than  they  were  worth. 

Had  the  articles  been  delivered  without  a  stipulated 
price,  or  had  there  been  fraud  or  warranty,  the  evidence 
offered  might  have  been  proper.  But  as,  in  the  absence  of 
these,  the  parties  had  agreed  upon  the  value  of  the  articles, 
less  than  the  sum  named  in  that  agreement,  could  not  be 
the  proper  measure  of  the  value  in  this  suit  against  the 
defrauding  party.  The  evidence  offered  was  properly  re- 
jected.    Cravens  v.  Riser,  4  Ind.  R.  512. 

Per  Curiam. — The  judgment  is  affirmed  with  5  percent, 
damages  and  costs. 

A.  Ellison,  for  the  appellant. 
J.  M.  Flagg,  for  the  appellee. 


Butler  and  Others  v.  Japfray  and  Others. 

A.  placed  notes  on  different  persons  amounting  in  the  aggregate  to  the  sum  of 
3,666  dollars,  85  cents,  In  the  hands  of  B.  to  be  applied  by  him  in  payment 
pro  rata  of  certain  debts  of  A.,  amounting  in  all  to  4,430  dollars,  67  cents, 
provided  each  creditor  upon  the  receipt  of  his  pro  rata  share  of  the  proceeds 
of  the  notes,  would  release  his  entire  claim  against  A.;  but  subject  to  ex- 
press instructions  to  the  effect  that,  If  C.f  who  was  responsible  for  900  dollars) 
upon  judgments  against  A.f  should  be  compelled  to  pay  that  sum,  then  he 
should  be  reimbursed  from  the  proceeds  of  the  notes,  before  any  part  thereof 
should  be  applied  upon  the  other  debts  of  A.  The  only  written  evidence  of 
this  arrangement  was  contained  in  the  receipt  given  by  B.  to  A.  for  the 
notes. 

Hold,  1.  That  this  arrangement  did  not  direst  A.  of  his  property  in  the  notes. 

2.  That  the  arrangement,  regarded  as  an  assignment  was  void;  because  it 
required  each  creditor,  upon  payment  of  his  pro  rata  share  of  the  proceeds  of 
the  notes,  to  release  his  entire  debt. 
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Chores  in  action  in  the  hands  of  a  third  person  belonging  to  a  judgment-    May  Term, 
debtor,  may  be  subjected  to  the  payment  of  the  judgment,  upon  "  proceedings        1859. 
supplementary  to  execution,"  under  2  R.  S.  p.  152,  instituted  by  the  judg- 
ment-plaintiff; but  other  creditors  of  such  debtor,  hare  no  right  to  make 


Butler 


themselves  parties  to  such  proceedings,  and  demand  a  pro  rata  distribution     Jafpbat. 
of  the  proceeds  of  such  choses  in  action. 


APPEAL  from  the  Jefferson  Circuit  Court  Wednesday, 

Worden,  J.— This  was  a  proceeding  by  the  appellees 
against  Brown,  Baity,  French,  and  Sullivan,  under  the  pro- 
visions of  the  statute  regulating  "proceedings  supplement* 
ary  to  execution."  2S,8.p.  153.  It  appears  by  the  com- 
plaint and  affidavit  filed,  that  on  the  4th  of  April,  1850, 
the  plaintiffs  recovered  a  judment  in  the  Jefferson  Circuit 
Court,  against  the  defendants  Brown,  Baity,  and  French, 
for  the  sum  of  298  dollars,  44  cents,  and  costs,  on  which  an 
execution  was  afterwards  issued,  and  returned  "no  property 
found."  It  is  further  alleged,  that  after  the  recovery  ot 
the  judgment,  Brown,  Baity,  and  French  made  an  assign- 
ment of  choses  in  action  to  Jeremiah  Sullivan,  in  trust  to 
convert  the  same  into  money,  and  pay  the  proceeds  to  such 
only  of  their  creditors  as  should  release  them  from  any  resi- 
due of  their  debts  beyond  what  the  choses  so  assigned 
would  pay;  that  the  assignment  is  fraudulent  and  void 
and  made  to  defraud,  hinder,  and  delay  the  plaintiffs  in  the 
collection  of  their  debt;  that  Sullivan  accepted  the  as- 
signment, and  under  it  has  received  large  sums  of  money, 
which  he  holds,  and  refuses  to  pay  any  part  thereof  to  the 
plaintiffs. 

Prayer,  that  Sullivan  be  required  to  answer,  &c.;  that  the 
assignment  be  declared  fraudulent  and  void,  and  that  the 
money  in  his  hands  be  applied  to  the  plaintiffs'  judgment. 

Sullivan  answered  that  on  the  31st  of  January,  1851, 
Brown,  BaUy  8{  Co.  placed  in  his  hands  notes  held  by  them 
on  various  persons,  amounting,  according  to  the  list  set 
out,  to  the  sum  of  2,666  dollars,  35  cents;  that  they,  at 
the  same  time,  made  out  a  list  of  their  creditors,  with  the 
amounts  owing  to  each,  a  copy  of  which  list  is  set  out,  in- 
cluding the  plaintiffs,  amounting,  besides  interest,  to  the 
sum  of  4,430  dollars,  67  cents,  and  also  a  claim  in  favor  of 
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May  Term,  Rosette  and  Troutman  for  1,235  dollars,  82  cents,  seemed  by 
.  1859*  a  mortgage ;  that  the  object  for  which  the  notes  were 
Butler  placed  in  his  hands  is  fully  expressed  in  a  receipt  then  exe- 
Jafjtuy.  cuted  by  him  to  Broum,  Baily  $f  Co.,  as  follows,  viz.: 
"  The  foregoing  list  of  notes  marked  No.  2  (the  notes  thus 
placed  in  the  hands  of  Sullivan),  is  this  day  deposited  with 
me  by  Brown,  Baily  if  Co.,  late  of  Madison,  Indiana,  to  be 
collected,  or  otherwise  used,  for  the  payment  of  their  debts, 
to  their  creditors  named  in  list  No.  1,  on  the  first  page  of  this 
paper  (the  list  of  creditors  thus  furnished  as  above  stated), 
■aid  Rosette  and  Troutman  excepted,  at  such  per  cent,  as  the 
proceeds  will  pay;  and  to  obtain  from  said  creditors,  on 
the  payment  of  such  per  cent.,  acquittances  and  discharges 
from  their  said  debts;  but  with  this  express  direction  and 
instruction,  that  Robert  Baily,  of  Jefferson  county,  Indiana, 
is  held  responsible,  by  certain  judgment-creditors  of  said 
Brown,  Baily  $f  Co.,  for  the  sum  of  900  dollars*  Now,  if 
said  Robert  Baily  shall  be  made  liable,  in  his  person  or 
property  (said  property  either  really  or  nominally  held  by 
him),  for  the  payment  of  said  sum  of  money,  then  900  dol- 
lars, the  proceeds  of  said  notes  are  to  be  first  paid  to  him, 
and  the  residue  divided,  pro  rata,  among  the  creditors  in 
said  list  No.  1,  this  day  furnished  me  by  said  Brown,  Baily 
4*  Co.,  except  said  Rosette  and  Troutman;  but  if  all  of  said 
creditors  (said  Rosette  and  Troutman  not  included,  they  be- 
ing secured  by  mortgage,)  will  agree  to  and  receive  a  pro 
rata  distribution  of  said  notes,  or  the  proceeds  of  them,  and 
discharge  the  said  Brown,  Baily  Sf  Co.  from  any  further 
liability  to  them,  then  nothing  is  to  be  paid  said  Robert 
Baily.  [Signed]  Jeremiah  Sullivan. 

"Madison,  January  31, 1851." 

He  further  alleges  in  his  answer  that  he  forthwith  gave 
notice  of  the  transaction  by  mail  to  all  of  said  creditors. 
That  he  has  collected  of  the  claims  1,218  dollars,  and  the 
balance  remains  uncollected.  That  some  of  the  creditors 
(naming  them)  have  acceded  to  the  arrangement,  to  whom 
he  has  paid  their  per  centum  out  of  the  1,218  dollars.  He 
insists  on  distributing  the  fund  equally  among  the  creditors 
named  in  the  list,  and  prays  that  they  be  made  parties,  and 
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that,  upon  the  final  hearing,  the  Court  will  make  such  dis-  M*y  Tcrm» 
tribution,  &c.  1859- 

At  this  stage  of  the  proceedings,  Edwin  T.  Butler  and  Butlbb 
several  other  creditors  of  Brown,  Baily  8f  Co.,  filed  thei*  Jaftbay. 
petitions,  supported  by  affidavit,  to  be  made  parties  plaintiff 
to  the  suit,  and  for  a  pro  rata  share  of  the  fund  in  the  hands 
of  Sullivan;  but  their  applications  were  rejected,  and  they 
took  exceptions.  These  applications  were  rejected,  as  the 
the  record  informs  us,  "for  want  of  conformity  to  the 
statute  on  which  the  proceeding  is  founded,  and  because 
no  provision  is  made  for  other  creditors  coming  in  under 
the  proceeding  of  the  plaintiffs." 

On  the  hearing  it  was  found  and  adjudged  by  the  Court 
that  the  assignment  was  fraudulent  and  void  as  to  the 
creditors  of  Brown,  Baily  Sf  Co.,  and  that  the  money  ad- 
mitted to  be  in  the  hands  of  Sullivan  was  the  money  of 
Brown,  Baily  Sf  Co.,  and  rjught  to  be  applied  to  the  pay- 
ment of  the  plaintiffs'  debt,  and  it  was  ordered  and  adjudged 
accordingly. 

Exceptions  were  taken  so  as  to  duly  present  the  points 
relied  upon  to  reverse  the  case. 

The  appellants  insist  that  the  other  creditors  of  Brown, 
Baily  Sf  Co.  should  have  been  made  parties,  and  that  the 
funds  in  the  hands  of  Sullivan  should  have  been  distributed 
pro  rata  amongst  them  as  well  as  the  plaintiffs. 

The  statute  provides,  that  after  the  issuing  or  return  of 
an  execution  against  the  property  of  the  judgment-debtor, 
and  upon  an  affidavit  that  any  person,  &c,  has  property  of 
such  judgment-debtor,  or  is  indebted  to  him  in  any  amount, 
&c.,  such  person,  &c,  may  be  required  to  appear  and  an- 
swer concerning  the  same;  that  witnesses  may  be  re- 
quired to  appear  and  testify;  that  either  party  may  ex- 
amine the  other  as  a  witness;  and  that,  upon  the  hearing, 
the  Court  may  order  any  property  of  the  judgment-debtor, 
not  exempt  from  execution,  in  the  hands  either  of  himself 
or  any  other  person,  or  any  debt  due  to  the  judgment-debtor, 
to  be  applied  to  the  satisfaction  of  the  judgment.  2  R.  S. 
p.  153,  §§  522,  523,  524. 

The  proceedings  authorized  by  this  statute   are,  per- 
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May  Term,   haps,  a  convenient  substitute  for  an  ordinary  creditor's  bill, 

1™*9'      an(j  they  furnish  him  a  remedy  by  way  of  subjecting  a 

Butlbb     chose  in  action  of  the  debtor  to  the  payment  of  his  judg- 

JxFriuT.     ment,  which  did  not  exist  before  the  passage  of  the  statute* 

Shaw  v.  Aveline,  5  Ind.  R.  380.    This  statute  authorizes 

the  proceedings  and  judgment  below,  unless  for  some  rea* 

son,  the  other  creditors  of  the  judgment-debtors  had  a  right 

to  participate  in  the  fund  pro  rata  with  the  plaintiffs. 

If  the  transaction  between  the  judgment-debtors  and 
Sullivan  be  deemed  a  valid  and  bona  fide  assignment,  then, 
perhaps,  the  other  creditors,  for  whose  benefit  the  assign- 
ment was  made,  should  have  been  made  parties.  At  most, 
the  plaintiffs  could  have  recovered  their  share,  only,  of  the 
funds  in  the  hands  of  the  trustee. 

But  it  is  doubtful  whether  the  transaction  amounted  to 
an  assignment  of  the  claims  thus  placed  in  the  hands  of 
Mr.  Sullivan.  The  notes  were  placed  in  his  hands,  with 
directions  as  to  the  manner  in  which  the  proceeds  should 
be  applied;  but  from  the  whole  transaction  it  is  by  no 
means  clear  that  any  title  passed  to  him,  either  legally  or 
equitably,  for  the  benefit  of  the  creditors.  It  is  not  easy  to 
perceive  any  good  reason  why  the  instructions,  as  to  the  ap- 
plication of  the  notes,  or  the  proceeds,  might  not  have  been 
recalled  by  Brown,  Batty  8f  Con  and  the  avails  applied  to 
a  different  purpose,  or  the  amount  received  by  Sullivan,  ex- 
cept so  far  as  he  had  applied  it  in  pursuance  of  the  instruc- 
tions, recovered  of  him  by  Brown,  Batty  8f  Co.  An  order 
to  an  agent  for  the  payment  of  money,  or  the  delivery  of  a 
negotiable  instrument  to  a  third  person  in  payment  of  a 
debt,  is  essentially  revocable.  Brind  v.  Hampshire,  1  M. 
and  W.  305,  as  cited  in  Lead.  Cases  Eq.,  vol.  2,  part  2, 
233.  Tide,  also,  Clayton  v.  Fawcett,  2  Leigh,  19;  Thayer 
v.  Havener,  6  Greenl.  212;  Dickinson  v.  Phillips,  1  Barb. 
(S.  C.  R.)  454. 

It  does  not  appear  that  Mr.  Sullivan  was  the  agent  or 
attorney  for  the  creditors  to  whom  he  was  instructed  to  pay 
the  proceeds,  and,  therefore,  the  case  does  not  come  within 
the  principle  decided  in  Alexander  v.  Adams,  1  Strob.  47, 
where  it  was  held  that  if  one  place  a  note  in  the  hands  of 
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an  attorney  for  collection,  instructing  him  to  pay  the  pro-  May  Term, 
ceeds  in  satisfaction  of  a  debt  due  by  him  to  another,  that      1859. 
other  being  also*  a  client  of  the  same  attorney,  this  is  an     Butlbb 
actual  appropriation  of  the  fund  which  places  it  beyond    Jaffbay. 
the  future  control  of  the  party  so  instructing,  and  which 
he  cannot  revoke  by  an  after  assignment.    The  Court  say: 
"  If  Mr.  Wright  had  been  the  attorney  of  Crockett  alone, 
what  passed  between  them  might  be  a  mere  direction  of 
Crockett  to  his  agent  as  to  the  application  of  the  money, 
which  would  be  revocable.    But  Mr.  Wright  was  the  at- 
torney of  Barnett  also,  and  the  appropriation  was  made  to 
him  in  that  capacity.    It  was,  therefore,  not  a  direction 
merely,  but  an  actual  appropriation  of  the  funds,  or  a 
verbal  assignment,  which  placed  it  beyond  the  subsequent 
control  of  Crockett,  and  which  he  could  not  revoke  by  his 
subsequent  assignment  to  the  plaintiff!" 

If,  in  the  case  at  bar,  there  was  no  assignment  of  the 
claims,  so  as  to  divest  Brown,  Batty  if  Co.  of  their  control 
over  them,  and  which  would  amount  to  an  actual  appro- 
priation of  them  to  the  payment  of  the  specified  debts, 
then  it  follows  that  the  money  in  the  hands  of  Sullivan 
was  the  money  of  Brown,  Baily  if  Co.,  and  subject  to  the 
payment  of  the  plaintiffs'  judgment.  In  such  case,  there 
can  be  no  pretense  that  other  creditors  should  have  the 
right  to  come  in  under  this  proceeding,  and  share  the 
money  with  the  plaintiffs. 

But  if  the  transaction  be  deemed  to  be  an  assignment, 
we  think  it  void  for  the  reasons  given  in  Henderson  v. 
Bliss,  8  IncL  R.  100.  The  receipt  given  by  Mr.  Sullivan 
to  his  assignors  contains  the  terms  of  the  assignment,  and 
from  that  we  understand  that  the  creditors  provided  for 
were  not  to  be  paid  any  per  centum,  unless  they  would  re- 
lease the  balance  of  their  debts,  and  there  was  no  time 
fixed  within  which  such  releases  were  to  be  executed, 
neither  does  it  appear  that  the  assignment  embraced  all  of 
the  joint  property  of  the  debtors,  as  well  as  the  separate 
property  of  each. 

The  assignment  being  void,  the  question  arises  whether 
the  plaintiffs,  having  instituted  their  proceedings  to  reach 
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May  Term,  the  funds  in  the  hands  of  Mr.  Sullivan,  are  entitled  to 
18°"«  have  their  judgment  fully  satisfied  (the  fund  being  suffi- 
Bctlbr  cient),  or  whether  other  creditors  can  come  in  and  share  it 
Jaffmat.    with  them. 

It  is  held,  that  when  a  creditor  goes  into  equity  to  seek 
the  benefit  of  an  assignment,  he  must  either  make  the 
other  creditors  parties,  or  he  must  file  the  bill  in  behalf  of 
others  who  may  choose  to  come  in,  as  well  as  himself; 
but  when  he  desires  to  set  aside  an  assignment,  he  files  a 
bill  in  his  own  name  against  the  assignor  and  assignee 
alone,  without  making  the  other  creditors  parties.  Wake- 
man  v.  Graver,  4  Paige,  24. — Russell  v.  Lasher,  4  Barb. 
(S.  C.  R)  233. 

The  plaintiffs  acquired  no  lien  on  the  fund  in  the  hands 
of  Mr.  Sullivan,  by  virtue  of  their  judgment  or  execution. 

It  is  settled  by  the  current  of  authorities,  that  a  creditor 
may  file  a  bill  in  his  own  name  for  his  sole  benefit,  or  in 
behalf  of  himself  and  all  others  who  may  be  entitled  and 
may  choose  to  come  in;  if  he  proceeds  on  his  own  ac- 
count alone,  and  no  lien  has  been  gained  or  can  be  ac- 
quired at  law,  he  acquiies  a  specific  lien  by  filing  the  bill, 
and  is  entitled  to  priority  over  other  creditors.  1  H.  and 
W.  Am.  Lead.  Cases,  p.  85,  and  authorities  there  cited. 

In  Pierce  v.  Weed,  9  Cow.  728,  the  rule  is  stated  in  the 
following  terms:  "  Where  the  property  has  not  been  levied 
on  by  the  execution,  or  where  it  is  of  such  a  nature  that  it 
never  could  have  been  levied  upon  or  reached  by  an  exe- 
cution at  law,  the  return  of  the  execution  unsatisfied  will 
not,  of  itself,  give  the  creditor  a  specific  lien  upon  the  trust 
property,  or  choses  in  action  of  the  debtor.  He  must  fol- 
low up  his  execution  by  the  commencement  of  a  suit  in 
equity,  or,  at  least,  he  must  give  notice  of  his  claim,  and 
of  his  intention  to  pursue  the  trust  fund,  or  do  some  deci- 
sive act,  showing  such  intent,  before  he  can  be  considered 
as  having  a  specific  lien.  The  creditors  whose  legal  dili- 
gence has  continued  to  pursue  the  defendants'  property 
into  this  Court,  are  entitled  to  a  preference  as  the  reward 
of  their  diligence." 

So  in  The  United  States  Bank  v.  Burke,  4  Blackf.  141, 
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it  was  held  that  "such  a  bill,  the  instant  it  is  filed,  becomes  M*y  T&m, 
a  specific  lien;  and  the  creditor  who  first  files  his  bill,  ob-      1859. 
tains  a  priority  and  preference  over  the  other  creditors,  as     Butmb 
the  reward  of  his  legal  diligence."    This  last  case  has  been    Jaftbat. 
virtually  overruled,  so  far  aa  the  doctrine  therein  stated  is  ( 

held  applicable  to  the  case  of  a  deceased  debtor,  by  the 
case  of  Barton  v.  Bryant,  2  Ind.  R.  189,  followed  in  Mc- 
Ncwghtin  v.  Lamb,  id.  642. 

In  such  case,  the  administrator  should  be  made  a  party, 
that  the  property  when  recovered  may  be  received  by  him, 
and  go  in  a  course  of  administration.  A  single  creditor, 
or  a  few  creditors  of  the  deceased  debtor,  cannot,  by  suit 
in  chancery,  have  the  property  of  the  estate  sold  for  the 
payment  of  their  own  demands,  without  any  inquiry  as  to 
the  rights  of  other  creditors.     Vide  1  Am.  Lead.  Cas.  74. 

But  in  the  case  at  bar,  the  debtors  were  not  deceased; 
and  in  analogy  to  the  principles  already  stated,  we  are  of 
opinion  that  the  plaintiffs,  by  instituting  their  proceedings 
under  the  statute  to  reach  the  funds  in  the  hands  of  Mr. 
Sullivan,  acquired  a  lien  thereon,  and  were  entitled  to  have 
their  judgment  first  satisfied,  and,  therefore,  that  the  ruling 
of  the  Court  was  correct.  If,  after  the  payment  of  the 
plaintiffs'  judgment,  anything  remained  in  the  hands  of 
Mr.  Sullivan,  the  other  creditors,  by  instituting  the  proper 
proceedings,  could  reach  it;  but  that  is  no  reason  that  they 
should  be  made  parties  to  this  proceeding. 

It  may  be  remarked,  in  passing,  that  when  an  assign- 
ment is  set  aside  for  fraud,  the  assignee  is  not  answerable 
for  payments  made  under  it  to  bona  fide  creditors,  before 
the  filing  of  the  bill.    1  Am.  Lead.  Cas.  101. 

In  this  case,  there  seems  to  have  been  enough  undis- 
posed of  in  the  hands  of  the  assignee  to  pay  the  plaintiffs' 
claim. 

With  this  view  of  the  case,  we  have  not  deemed  it 
necessary  to  inquire  whether  the  other  creditors  seeking 
to  become  parties  and  share  the  fund,  brought  themselves 
within  the  requirements  of  the  statute;  nor  do  we  decide 
whether,  in  any  case,  such  creditors  could  come  in  under 
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May  Term,   the  provisions  of  the  statute,  and  make  themselves  parties 

1859*      to  the  proceeding. 
Cleveland       per  Curiam. — The  judgment  is  affirmed  with  costs. 
Heroins.         &  C.  Stevens,  for  the  appellants. 
(X  E.  Walker,  for  the.  appellees. 


Cleveland  and  Another  r.  Hughes. 

A,  brought  suit  against  B.f  who  filed  an  answer  with  interrogatories,  which, 
without  an  affidavit  of  their  materiality,  he  required  the  plaintiff  to  answer. 
The  Court  granted  a  rule  upon  A.  for  an  answer  to  the  interrogatories. 
C,  the  attorney  of  A.,  filed  an  affidavit  that  his  client  lived  fonr  miles  from 
the  Court,  and  knew  nothing  of  the  interrogatories;  and  upon  this  affidavit 
moved  the  Court  to  discharge  the  rule.  B.  at  the  same  rime  moved  for  an 
attachment  against  A.  for  failing  to  answer  the  interrogatories.  The  Court 
discharged  the  rule,  and  refused  the  attachment. 

Held,  that  this  ruling  was,  under  the  circumstances,  correct,  with  reference  to 
the  provisions  of  the  act  of  1855,  p.  69. 

Wednesday,         APPEAL  from  the  Hendricks  Court  of  Common  Pleas. 

Perkins,  J. — Suit  upon  a  promissory  note.  Answer,  in 
several  paragraphs,  setting  up  fraud,  usury,  failure  of  con- 
sideration, &a 

The  defendants  appended  to  their  answer  several  inter- 
rogatories which  they  called  upon  the  plaintiff  to  respond 
to  under  oath. 

The  rule  for  answer  was  taken  on  the  eighth  day  of  the 
term.  The  answer  and  interrogatories  were  filed  on  the 
ninth  day,  and  a  rule  for  an  answer  to  the  interrogatories 
was  taken. 

Afterwards,  on  the  latter  day,  the  plaintiff's  attorney 
filed  the  following  affidavit: 

"  State  of  Indiana,  Hendricks  county,  ss.  Personally  ap- 
peared in  open  Court,  Leander  M.  Campbell,  who,  being 
duly  sworn,  says,  that  the  above-named  plaintiff,  William 
A.  Hughes,  is  not  present  in  Court,  nor  in  the  town  of 
Danville  [that  in  which  the  Court  was  sitting],  but,  as 
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affiant  is  informed  and  believes,  lives  abont  four  or  five  **»y  Tbnn, 
miles  from  town,  and  has  no  knowledge  of  the  filing  and       1859. 
propounding  of  said  interrogatories  to  him  by  the  defend-  Cleybiani» 
ants..  L.  M.  Campbell.        Hughe*. 

"  Subscribed  and  sworn  to  in  open  Court,  February  18, 
1858.  John  Irons,  clerk." 

On  this  affidavit,  the  plaintiff's  attorney  moved  the 
Court  to  discharge  the  rule  for  answer  to  the  interroga- 
tories. The  defendants  interposed  a  motion  for  an  attach- 
ment against  the  plaintiff  for  failing  to  make  such  answer. 

The  Court  refused  the  attachment,  and  discharged  the 
rule  for  an  answer.    Exceptions  were  taken. 

The  plaintiff  replied  in  denial  of  the  answer.  The 
cause  was  tried,  and  judgment  was  rendered  for  the  plain- 
tiff for  the  amount  of  the  note. 

The  only  question  in  the  cause  presented  to  this  Court 
by  the  record,  is  upon  the  ruling  of  the  Court  below  dis- 
charging the  defendants  from  answering  the  interrogato- 
ries. 

The  statute  on  the  subject  provides  (Laws  1855,  p  59), 
that  "Either  party  may  propound  interrogatories  to  be  filed 
with  the  pleadings  relevant  to  the  matter  in  controversy, 
and  require  the  opposite  party  to  answer  the  same  under 
oath.  All  interrogatories  must  be  answered  within  the 
time  limited,  positively,  and  without  evasion,  and  the 
Court  may  enforce  the  answer  by  attachment  or  other- 
wise, and  the  party  may,  in  addition  thereto,  set  forth  in 
his  answer  all  relative  matter  in  avoidance;  the  answer  to 
the  interrogatories  may  be  used  or  not  on  the  trial,  at  the 
option  of  the  party  requiring  it;  provided,  that,  in  the  ab- 
sence of  such  opposite  party,  the  filing  of  the  interrogato- 
ries shall  not  work  a  continuance  of  the  cause,  unless  it 
be  shown  to  the  Court,  by  affidavit,  that  the  party  who 
files  such  interrogatories  expects  to  elicit  facts  by  the  an- 
swer material  to  him  on  the  trial;  that  he  believes  such 
facts  to  be  true;  that  he  cannot  prove  the  same  by  any 
witness;  and  that  he  files  the  interrogatories  not  for  delay 
merely,  but  to  obtain  substantial  justice  at  the  trial." 
Vol.  XIL— 83 
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May  Term,        Under  this  statute,  a  party  present  in  Court,  or  conveni- 

_  ^^^'      ently  near  for  receiving  notice  thereof,  when  the  interroga- 

Clbtblakd  tories  are  filed,  must  answer  such  as  are  proper,  though 

Hughes,     they  are  not  supported  by  affidavit,  if  a  rule  for  answer  be 

taken  upon  him,  otherwise  not    Key  v.  Robinson,  8  Ind. 

R.  368.     But  if  they  appear  upon  their  face  to  be  mere 

sham  pleading,  they  need  not  be  answered  under  a  rule, 

but  may  be  stricken  out  on  motion.    Ibid. 

Where  the  party  against  whom  interrogatories  are  filed 
is  absent,  or  concealed,  so  that  delay  for  an  answer  is 
necessary,  the  party  filing  the  interrogatories  must  accom- 
pany them  by  an  affidavit,  as  required  by  statute,  or  the 
cause  will  take  its  regular  course  as  though  they  had  not 
been  filed.  Barnard  v.  Flinn,  id.  204.  This  practice  is 
necessary  to  prevent  abuse  of  the  privilege.  Lent  v.  Knott, 
7  id.  230.  And  it  may  be  here  observed  that  where  a  con- 
tinuance is  granted  for  answer,  a  bond,  as  in  case  of  an  in- 
junction, will  not  generally  be  required.  Barnard  v.  Flinn, 
supra. 

Where  the  interrogatories  are  vague,  if  the  opposite 
party,  instead  of  moving  to  strike  them  out,  or  to  have 
them  rendered  more  certain,  submit  to  answer,  the  answer 
will  not  be  required  to  be  more  definite  than  fairly  to  re- 
spond to  the  interrogatory  as  propounded.  Denting  v. 
Patterson,  10  Ind.  R.  261. 

And  if  the  pleading  sought  to  be  supported  by  evidence 
elicited  by  interrogatories  be  insufficient,  an  exception  to 
the  interrogatories  will  be  sustained  for  that  cause.  Ind. 
Dig.  687. 

Where  proper  interrogatories,  in  a  proper  case,  are  filed, 
and  the  party  to  respond  to  them  is  absent,  a  continuance, 
to  another  day  in  term,  or  to  another  term,  as  the  case 
may  require,  may  be  obtained  upon  a  proper  affidavit. 
But  the  mere  failure  to  answer  interrogatories,  by  a  party 
not  shown  to  be  absent,  is  not  a  sufficient  ground  for  a 
continuance  to  another  term.  An  attachment  should  be 
obtained  against  him  to  compel  an  answer;  and  the  party, 
in  default  in  answering,  will  not  be  allowed  to  object  to 
the  delay  occasioned  by  his  own  default,  because  an  at- 
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tachment  was  not,  at  an  earlier  day  in  the  cause,  obtained  May  Term, 


against  him.  In  such  a  case,  on  obtaining  the  attach- 
ment, and  filing  an  affidavit  of  the  materiality  and  neces- 
sity of  an  answer,  a  continuance,  for  a  longer  or  shorter 
time,  as  may  be  necessary,  may  be  obtained.  Hubler  v. 
Fallen,  9  Ind.  R.  273. 

In  the  case  at  bar,  the  plaintiff  was  shown  to  be  absent; 
the  interrogatories  appeared  on  their  face  to  be  sham 
pleading,  and  were  not  supported  by  affidavit.  The  cause 
came  to  trial  in  its  regular  order,  and  no  error  appears  in 
refusing  the  continuance,  even  for  a  day. 

Per  Curiam. — The  judgment  is  affirmed  with  5  per  cent, 
damages  and  costs. 

G  G  Nave  and  J.  Witherow,  for  the  appellants. 

L.  M.  Campbell,  H.  G  Newcomb,  and  J.  &  Tarkingion, 
for  the  appellee. 


1859. 


Wood 

v. 
Meara. 


Wood  v.  Mears. 


Complaint  alleging  that  on,  &c.,  at,  Ac.,  the  defendant  wrongfully,  Ac.,  laid  a 
pile  of  dirt  and  gravel  in  East  street,  between  Washington  and  Market  streets, 
in  the  city  of  Indianapolis,  Ac.,  which  said  East  street  was  then  and  there  a 
public  highway,  Ac.,  and  the  plaintiff,  in  carefully  driving  along  said  street, 
between  the  streets  aforesaid,  and  being  then  and  there  ignorant  of  the  ex- 
istence of  said  pile  of  dirt  and  gravel,  the  evening  being  dark,  ran  against 
and  upon  the  same,  whereby  his  gray  mare,  of  the  value,  Ac,  was  then  and 
there  thrown  down  and  fatally  injured,  so  as  to  render  her  wholly  worthless, 
and  the  shafts  of  his  buggy  broken,  and  his  harness  ruined;  and  that  by 
reason  of  the  pile  of  dirt  and  gravel  so  laid  up,  Ac.,  he  has  suffered  damage 
to  the  amount  of  500  dollars ;  therefore,  Ac.  Answer,  1.  By  a  general  de- 
nial. 2.  That  the  defendant  did  not  wrongfully,  &c.,  lay  a  pile  of  dirt  and 
gravel  in  East  street;  but  alleges  the  truth  to  be  that,  on,  Ac,  at,  Ac,  the 
defendant  being  about  to  build  and  engaged  in  building  a  house,  on  lot,  Ac., 
bordering  on  said  street,  did  deposit  in  said  street,  near  to  said  building 
being  erected,  materials  for  such  building,  for  a  reasonable  time  and  not 
longer,  to- wit,  a  lot  of  sand,  which  is  the  same  "pile  of  dirt  and  gravel" 
complained  of.  The  defendant  says  he  loft  ample  space  in  said  street,  to-wit, 
fifty  feet,  around  said  sand,  for  the  passage  of  all  traveling  that  way,  and  for 
wagons,  buggies,  Ac.  Wherefore,  it  any  harm  came  to  the  plaintiff's  buggy, 
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1859. 

Wood 

v. 
Meabs. 


&c,  it  was  the  fault  of  the  plaintiff,  Ac  3.  The  tame  as  the  second,  adding 
that  at,  &c,  aforesaid,  there  was  an  ordinance  of  the  city  of  Indianapolis, 
passed  April  20, 1852,  and  afterwards  continued  in  force,  whereby  "persons 
engaged  in  building  or  making  pavement,  may  deposit  materials,  &c.,in  any 
of  the  streets  or  alleys  for  a  reasonable  time;  but  no  person  shall  be  author- 
ised to  fill  up  any  gutter  or  channel  for  the  passage  of  water,  or  so  obstruct 
the  said  street  or  alley  as  to  prevent  the  passage  of  carriages,  nor  occupy 
more  than  one-third  of  such  street  or  alley."  And  the  defendant  says  that 
he  did  not  fill  up  any  gutter,  &c.,nor  so  obstruct  said  street  as  to  prevent  the 
passage  of  carriages,  nor  did  he  occupy  more  than  one-third  of  said  street; 
and  he  left  open,  unoccupied,  and  unobstructed,  a  large  space  of  and  upon 
said  street,  around  said  pile,  to-wit,  sixty  feet,  along  and  through  which  the 
plaintiff  might  hare  safely  driven  his  mare,  Ac.  4.  That  the  defendant  de- 
posited the  same,  as  alleged  in  the  second  and  third  paragraphs,  and  for  die 
purpose  therein  named,  which  is  the  same  pile  complained  of,  as  he  had  a 
right  to  do;  that  the  same  had  not  remained  there  an  unreasonable  length 
of  time;  and  the  plaintiff,  well  knowing  that  said  materials  were  there,  care- 
lessly drove  his  mare  and  buggy  upon  said  sand,  and  the  mare  being  old  and 
clumsy,  fell  and  slightly  injured  the  shafts  of  the  buggy,  doing  no  damage 
to  the  harness.  Demurrer  to  the  second,  third,  and  fourth  paragraphs  sus- 
tained. 
Hdd,  1.  That,  as  a  general  rule,  a  person  who  without  fault  or  negligence  on 
his  own  part,  receives  a  bodily  hurt,  or  suffers  damage  to  his  horse  or  car- 
riage, in  consequence  of  a  direct  collision  with  an  obstruction  in  the  high- 
way, is  specially  damnified,  and  may  maintain  an  action  against  the  author 
of  the  obstruction. 

2.  That  a  street  of  a  city  may  be  obstructed  by  placing  material  for  building, 
&c.,  in  it,  for  a  reasonable  time,  in  a  manner  likely  to  occasion  the  least  in- 
convenience to  the  public,  if  from  want  of  room  for  such  material  elsewhere, 
it  be  necessary  to  deposit  it  in  the  street. 

3.  That  the  second  paragraph  of  the  answer  was  bad  for  not  showing  a  rea- 
sonable necessity  for  placing  the  building  materials  upon  the  street;  that  the 
Court  cannot  infer  such  necessity  from  the  met  that  the  building  was  being 
erected  in  a  populous  and  thriving  city. 

4.  That  the  ordinance  pleaded  was  continued  in  force  by  $  84  of  the  general 
act  of  1852,  for  the  incorporation  of  cities;  that  the  ordinance  is  not  incon- 
sistent with  the  provisions  of  that  act,  but  on  the  contrary  it  falls  expressly 
within  S  &7  thereof,  which  confers  upon  the  common  council  plenary  power 
oyer  the  streets,  &c.;  that  the  ordinance  cannot  be  construed  as  merely  pro- 
tecting the  party  depositing  an  obstruction  in  the  street  from  prosecution  by 
the  city — it  protects  him  likewise  from  actions  brought  by  other  persons. 

5.  That  the  common  council  have  exclusive  power  over  the  streets,  &c,  and 
have  the  right  to  determine  to  what  uses  they  shall  be  applied,  and  under 
what  circumstances  and  to  what  extent  they  may  be  encumbered. 

6.  That  the  fourth  paragraph  of  the  answer  is  good. 


Thnrnday, 
June  16. 


APPEAL  from  the  Marion  Court  of  Common  Pleas. 
Worden,  J. — Complaint  by  the  appellee  against  the  ap- 
pellant, alleging  that  on,  &c.,  at,  &c,  the  defendant  wrong- 
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fully,  carelessly,  and  negligently  laid  a  pile  of  dirt  and   May  Term> 
gravel  in  East  street,  between  Washington  and  Market      1859. 
streets,  in  the  city  of  Indianapolis,  in  said  county,  which      Wood 
said  East  street  was  then  and  there  a  public  highway,  and      Mears. 
known  and  used  by  the  public  as  such,  and  the  plaintiff  in 
carefully  driving  along  said  East  street,  between  the  streets 
aforesaid,  and  being  then  and  there  ignorant  of  the  exist* 
ence  of  said  pile  of  dirt  and  g$@tvel,  the  evening  being  dark, 
ran  against  aqd  upon  the  said  pile  of  dirt  and  gravel, 
whereby  his  gray  mare,  of  the  value  of  300  dollars,  was 
then  and  there  thrown  down  and  fatally  injured,  so  as  to 
render  her  wholly  worthless,  and  the  shafts  of  his  buggy 
broken,  and  bis  harness  ruined,  and  that  by  reason  of  the 
pile  of  dirt  and  gravel  so  laid  up  in  the  street  aforesaid,  he 
has  suffered  damage  to  the  amount  of  500  dollars.   Where* 
fore,  &c 

The  defendant  answered — 

1.  By  general  denial. 

2.  That  he  did  not  wrongfully,  negligently,  or  carelessly 
lay  a  pile  of  dirt  and  gravel  in  East  street,  but  alleges  the 
truth  to  be,  that  on,  &c.,  at,  &c.,  the  defendant  being  about 
to  build,  and  engaged  in  building,  a  house  on  lot  No.  — , 
in  square  — ,  in  Indianapolis,  bordering  on  the  said  street, 
did  deposit  in  said  street,  near  to  said  building  being  erect- 
ed, materials  for  such  building,  for  a  reasonable  time  and 
not  longer,  to-wit,  a  lot  of  sand,  which  is  the  same  pile  of 
"dirt  and  gravel"  complained  of.  The  defendant  says  that 
he  left  ample  space  in  said  street,  viz.,  the  space  of  fifty 
feet,  around  said  sand,  for  the  passing  and  repassing  of  all 
traveling  that  way,  and  for  wagons,  buggies,  carriages,  and 
other  vehicles.  Wherefore,  if  any  harm  came  to  the  plain- 
tiff's buggy,  harness,  or  mare,  it  was  the  fault  of  the  said 
plaintiff,  &c 

3.  That  the  defendant  was  about  to,  and  engaged  in 
building,  as  in  the  second  paragraph  is  alleged,  and  for  that 
purpose  did  deposit  for  a  reasonable  time,  and  not  longer, 
sand  in  said  street  for  said  building,  which  is  the  same  pile 
complained  of  (but  he  denies  that  it  was  wrongfully,  care- 
lessly, or  negligently  done),  and  says  that  at,  &c.,  aforesaid, 
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May  Term,  there  was  an  ordinance  of  the  city  of  Indianapolis,  passed 
1859*  April  20, 1852,  and  afterwards  continued  in  force,  whereby 
Wood  « Persons  engaged  in  building  or  making  pavement,  may 
Mbabs.  deposit  materials  for  such  building  or  pavement,  in  any  of 
the  streets  or  alleys,  for  a  reasonable  time;  but  no  person 
shall  be  authorized  to  fill  up  any  gutter  or  channel  for  the 
passage  of  water,  or  so  obstruct  the  said  street  or  alley  as 
to  prevent  the  passing  of  carriages,  nor  occupy  more  than 
one-third  of  such  street  or  alley."  And  the  defendant  says 
that,  by  such  deposit,  he  did  not  fill  up  any  gutter  or  chan- 
nel for  the  passage  of  water;  nor  did  he  so  obstruct  said 
street  as  to  prevent  the  passing  of  carnages;  nor  did  he 
occupy  thereby,  more  than  one-third  of  said  street,  and  left 
open,  unoccupied,  and  unobstructed,  a  large  space  of  and 
upon  said  street,  around  said  pile,  to-wit,  sixty  feet,  along 
and  through  which  the  plaintiff  might  have  safely  driven 
his  mare  and  buggy.     Wherefore,  &c 

4.  That  the  defendant  deposited  the  sand,  as  alleged  in 
the  second  and  third  paragraphs,  and  for  the  purpose  there- 
in named,  which  is  the  same  pile  complained  of,  as  he  had 
a  right  to  do;  that  the  same  had  not  remained  there  an  un- 
reasonable length  of  time,  and  the  plaintiff,  well  knowing 
that  said  materials  were  there  in  said  street,  carelessly  drove 
his  mare  and  buggy  upon  said  sand,  and  the  mare  being 
old  and  clumsy,  fell  and  slightly  injured  the  shafts  of  the 
buggy,  doing  no  damage  to  the  harness.     Wherefore,  &c 

5.  Substantially  as  the  second. 

The  plaintiff  demurred  separately  to  the  second,  third, 
fourth,  and  fifth  paragraphs  of  the  answer,  and  the  de- 
murrers were  sustained.  To  the  ruling  the  defendant  ex- 
cepted. 

Trial  by  jury  on  the  general  denial;  verdict  and  judg- 
ment for  the  plaintiff,  a  new  trial  being  denied. 

The  ruling  of  the  Court  on  the  demurrers,  is  assigned 
for  error. 

The  general  proposition  needs  the  citation  of  no  authori- 
ties in  its  support,  that  a  person  who,  without  fault  or  neg- 
ligence on  his  own  part,  receives  a  bodily  hurt,  or  suffers  a 
damage  to  his  horse  or  carriage,  in  consequence  of  a  direct 
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collision  with  an  obstruction  in  the  highway,  is  specially   M*7  Term, 
damnified,  and  may  maintain  an  action  against  the  author       1859. 
of  the  obstruction.  Wood 

But  this  rule  may  be  subject  to  some  modifications  and  Msahs. 
restrictions,  in  its  application  to  particular  cases.  What 
would  be  deemed  an  illegal  obstruction,  such  as  would 
render  the  party  obstructing  liable,  in  one  place  and  under 
one  set  of  circumstances,  might  hot  in  another.  The  pri- 
mary and  principal  use  of  a  highway  is  for  travel;  but  it  is 
not  clear  that  it  may  not,  in  many  cases,  be  legally  occu- 
pied, in  some  measure,  for  other  purposes.  Thus  it  is  said 
by  a  late  author  on  highways  (Ang.  on  Highw.,  §  25),  that  , 

"  A  correct  distinction  has  been  suggested  between  a  high- 
way in  the  country,  and  a  street  in  a  populous  commercial 
city;  and  it  has  been  considered  that  the  restricted  use  of 
highways  in  the  country,  has  been  that  they  have  been 
needed  for  no  other  purposes;  but  such  is  not  the  case  with 
the  streets  of  a  city.  There  are  certain  uses  to  which,  in 
modern  times,  the  latter  have  been  generally  applied — not 
uses  merely  conducive  to,  but  almost  necessary  for,  the 
comfort,  health,  and  prosperity  of  the  public;  and  they 
have  been  both  sanctioned  by  custom,  and  approved  by 
experience." 

In  O' Linda  v.  Lothrqp,  21  Pick.  292,  297,  it  was  ob- 
served by  the  Court,  that  "  What  may  be  deemed  a  rea- 
sonable and  proper  use  of  a  way,  public  or  private,  must 
depend  much  on  the  local  situation,  and  much  on  public 
usage.  The  general  use  and  the  acquiescence  of  the  pub- 
lic, is  evidence  of  the  right.  The  owner  of  land  may  make 
such  reasonable  use  of  a  way  adjoining  his  land,  as  is  usu- 
ally made  by  others  similarly  situated.  As  to  the  reason- 
ableness of  the  use,  it  may  well  be  laid  down,  that  in  a 
populous  town  where  land  is  very  valuable,  it  is  not  unrea- 
sonable to  erect  buildings  and  fences  on  the  line  of  the 
street,  and  to  {dace  doors  and  gates  in  them  so  as  when 
opened  to  swing  over  the  street.  When  the  owner  of  a 
lot  in  such  a  situation,  has  occasion  to  build,  and  for  that 
purpose,  to  dig  cellars,  Ije  may  rightfully  lay  his  building 
materials  and  earth  within  the  limits  of  the  street,  provided 
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May  Term,  he  takes  care  not  improperly  to  obstruct  the  same,  and  to 
lo59»  remove  them  within  a  reasonable  time.  It  is  very  obvious 
Wood  that  without  this  privilege,  it  would  be,  in  some  situations, 
Mears.      nearly  or  quite  impracticable  to  build  at  all." 

In  the  case  of  The  Commonwealth  v.  Passmore,  1  Serg. 
and  Rawle,  219,  quoted  with  approbation  in  The  People  v. 
Cunningham,  1  Denio,  524,  530,  Chief  Justice  Tilghman 
says:  "It  is  true  that  necessity  justifies  actions  which 
would  otherwise  be  nuisances.  It  is  true,  also,  that  this  ne- 
cessity need  hot  be  absolute;  it  is  enough  if  it  be  reasona- 
ble. No  man  has  a  right  to  throw  wood  or  stones  into  the 
street  at  his  pleasure.  But  inasmuch  as  fuel  is  necessary, 
a  man  may  throw  wood  into  the  street  for  the  purpose  of 
having  it  carried  to  his  house,  and  it  may  lie  there  a  rea- 
sonable time.  So,  because  building  is  necessary,  stones, 
brick,  lime,  sand,  and  other  materials  may  be  placed  in 
the  street,  provided  it  be  done  in  the  most  convenient  man* 
ner.  On  the  same  principle,  a  merchant  may  have  his 
goods  placed  in  the  street,  for  the  purpose  of  removing 
them  to  his  store  in  a  reasonable  time.  But  he  has  no 
right  to  keep  them  in  the  street  for  the  purpofee  of  selling 
them  there,  because  there  is  no  necessity  for  it." 

But,  on  the  supposition  that  the  foregoing  is  a  correct  ex- 
position of  the  law,  we  are  of  opinion  that  the  second  para- 
graph of  the  answer  is  defective  in  not  showing  a  reasona- 
ble necessity  for  placing  the  building  materials  upon  the 
street  There  is  no  averment  of  facts  showing  such  ne- 
cessity, and  the  Court  cannot  infer  it  from  the  fact  that  the 
building  was  being  erected  in  a  populous  and  thriving  city. 
Such  necessity  should  have  been  shown,  either  by  direct 
ayerment,  or  by  facts  from  which  it  might  be  legitimately 
inferred.  There  was  no  error  in  sustaining  the  demurrer 
to  this  paragraph. 

The  third  paragraph  presents  a  different  question.  By 
this  paragraph  the  defendant  relies  upon  an  ordinance  of 
the  city,  whereby  "persons  engaged  in  building,  &c,  may 
deposit  materials  for  such  building,  &c.,  in  any  of  the 
streets  or  alleys,  for  a  reasonable  time,"  not  occupying 
"  more  than  one-third  of  such  street  or  alley."     This  ordi- 
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nance,  it  is  alleged,  was  passed  in  April,  1852.     We  take   May  Term, 
it  for  granted  that  the  city  of  Indianapolis  surrendered  her       1859. 
former  charter,  and  became  a  municipal  corporation  under      Wood 
the  act  for  the  incorporation  of  cities,  approved  June  18,      Mbass. 
1852. 

This  fact  is  conceded  by  counsel  on  both  sides.  By  the 
84th  section  of  this  act  "  All  by-laws,  ordinances,  and  reg- 
ulations, not  inconsistent  with  this  act,  shall  remain  and  be 
continued  in  force  until  altered  or  repealed  by  the  common 
council  of  such  city." 

The  ordinance  in  question  was  continued  in  force,  unless 
it  was  inconsistent  with  the  act. 

The  57th  section  of  this  act  is  as  follows,  viz.:  "The 
common  council  shall  have  exclusive  power  over  the  streets, 
highways,  alleys,  and  bridges  within  Buch  city,  and  to  lay 
out,  survey,  open,  straighten,  widen,  or  otherwise  alter  the 
same,  to  make  repairs  thereto,  and  to  construct  and  estab- 
lish sidewalks,  crossings,  drains,  and  sewers.  They  may 
cause  buildings  and  structures,  in  the  way  of  any  street  or 
other  public  improvement,  to  be  taken  down  and  appropri- 
ated, upon  the  payment  of  damages,  as  hereinafter  pro- 
vided." 

This  section  confers  upon  the  common  council  plenary 
powers  over  the  streets  and  alleys  of  the  city.  In  the 
language  of  Harris,  J.,  in  the  case  of  Milhan  v.  Sharp,  17 
Barb.  (S.  C.  R.)  437,  in  speaking  of  the  charter  of  the 
city  of  New  York — not  broader  in  this  respect  than  the  sec- 
tion under  consideration — "  The  corporation  yet  has  the  ex- 
clusive right  to  control  and  regulate  the  use  of  the  streets 
in  the  city.  In  this  respect  it  is  endowed  with  legislative 
sovereignty.  The  exercise  of  that  sovereignty  has  no  limit, 
so  long  as  it  is  within  the  objects  and  trusts  for  which  the 
power  is  conferred.  An  ordinance  regulating  a  street  is  a 
legislative  act,  entirely  beyond  the  control  of  the  judicial 
power  of  the  state." 

But  it  is  objected  that  Ihe  act  gives  the  common  council 
no  power  to  pass  such  an  ordinance  as  that  in  question. 
After  having  enumerated  various  subjects  upon  which  the 
council  have  power  to  pass  ordinances  in  the  35th  section, 
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May  Term,    and  amongst  others  "  to  prevent  the  encumbering  of  streets 
_______  squares,  sidewalks,  and  crossings,  with  vehicles,  or  any 

Wood       other  substance  or  materials  whatever,  interfering  with  the 

Mears.      free  use  of  the  same,"  the  38th  section  provides  that  "the 

common  council  shall  have  power  to  make  other  by-laws, 

not  inconsistent  with  the  laws  of  this  state,  and  necessary 

to  carry  out  the  objects  of  the  corporation." 

Thfe  ordinance  in  question  is  not  inconsistent  with  the 
laws  of  the  state,  for  the  reason,  if  for  no  other,  that  it  is 
within  the  express  power  and  authority  conferred  upon  the 
common  council  by  section  57,  above  quoted;  and,  as  by 
that  section,  they  are  invested  with  full  authority  over  the 
streets  and  alleys  of  the  city,  ordinances,  or  by-laws,  on  the 
subject  of  streets  and  alleys,  are  necessary  to  carry  into  ef- 
fect the  power  thus  granted. 

The  ordinance,  in  our  opinion,  is  not  inconsistent  with 
the  act,  and  was  continued  in  force. 

This  construction  is  objected  to,  because  there  may  be 
an  abuse  of  the  power  thus  conferred  upon  the  common 
council.  The  argument,  although  the  Court  should  not 
be  unmindful  of  consequences,  might  well  be  addressed  to 
the  consideration  of  the  legislature,  who  may  at  any  time 
abridge  the  powers  of  municipal  corporations,  if  they 
see  cause  to  do  so;  but  it  cannot  prevail  with  the  Courts 
against  a  plain  and  unequivocal  legislative  enactment. 

It  is  insisted  that  the  ordinance  should  be  construed 
merely  as  a  protection  to  the  party  thus  using  a  street  or 
alley  from  a  prosecution  by  the  city;  but  we  think  such 
construction  cannot  prevail.  The  common  council  having 
exclusive  power  over  the  streets,  highways,  and  alleys  with- 
in the  city,  have  the  right  to  determine  to  what  purposes 
they  may  be  applied,  anil  under  what  circumstances,  and 
to  what  extent  they  may  be  encumbered.  In  a  populous 
city,  where  much  business  is  carried  on,  and  where  build- 
ings are  being  constantly  erected,  it  becomes  a  matter  of 
necessity  that  the  streets  should  be  used  for  many  purposes 
other  than  travel;  and  it  is  peculiarly  proper  that  each  city 
should  determine  for  itself  what  its  wants  and  necessities, 
in  this  respect,  demand.    Having  made  such  determination, 
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and  authorized  persons  building  to  place  their  materials  in   May  Term, 
the  street  in  the  manner  prescribed  by  the  ordinance,  such       1859. 
ordinance,  in  our  opinion,  affords  a  full  protection,  not  only       Wood 
against  the  city,  but  all  other  persons,  to  every  one  acting      Mbars. 
tinder  and  within  the  ordinance* 

This  is  not  an  unusual  instance  of  the  vesting  of  author- 
ity in  municipal  corporations.  Mr.  Angell  ( Ang.  on  Highw. 
§  341),  says:  This  power  of  legitimating  obstructions 
which  would  otherwise  be  regarded  as  nuisances,  is  not  of 
such  sovereign  character  that  it  may.not  be  delegated  either 
by  a  specific  act,  or  by  a  general  grant  of  authority.  Thus, 
it  is  a  usual  provision  in  our  railway  charters,  that  the  com- 
panies may  lay  their  tracks  across  or  upon  public  roads  or 
streets,  with  the  consent  and  under  the  direction  of  the 
town  and  city  authorities.  Municipal  corporations  have 
also  large  powers  of  this  description,  by  virtue  of  the  au- 
thority with  which  they  are  invested  for  the  regulation  and 
repair  of  highways.  They  have  an  undoubted  right,  for 
instance,  to  obstruct  and  even  entirely  discontinue  a  high- 
way, for  the  temporary  purpose  of  repairing  or  regrading  it. 
And  in  cities  and  villages  there  are  many  uses,  aside  from 
their  mere  use  for  foot  passengers  and  vehicles  moved  by 
animal  power,  to  which  the  municipal  governments  may 
devote  the  streets  under  their  control,  for  the  promotion  of 
health,  trade,  commerce,  and  the  public  convenience." 

The  paragraph  in  question,  by  its  averments,  shows  the 
defendant  to  have  been  within  the  terms  of  the  ordinance 
pleaded,  and,  in  our  opinion,  the  demurrer  to  it  should  have 
been  overruled. 

We  see  no  substantial  objection  to  the  fourth  paragraph 
of  the  answer.  It  alleges  that  the  plaintiff,  well  knowing 
that  the  materials  were  in  the  street,  carelessly  drove  his 
mare  upon  the  same,  &c.  These  facts  are  admitted  by  the 
demurrer,  and  it  is  clear  that  under  such  circumstances  the 
plaintiff  cannot  recover.  The  President,  fyc.,  of  Mount 
Vernon  v.  Dusouchett,  2  Ind  R.  586.— The  Board  of  Trus- 
tees of  the  Wabash  and  Erie  Canal  v.  Mayer,  10  id.  400. 
Vide,  also,  Ang.  on  Highw.,  §  290.  The  demurrer  to  this 
paragraph  should  also  have  been  overruled. 
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May  Term, 
1859. 


Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded  for  further  proceedings. 
BoawELL        J.  L.  Ketcham  and  L  Coffin,  for  the  appellant  (1). 
J.  W.  Gordon,  for  the  appellee  (2). 


V. 

Travis. 


(1 )  Counsel  for  the  appellant  eked  Ordinances  of  Indianapolis,  April,  1846, 
p.  45,  §4;  1.  ».  8.  p.  831,  *  84;  Id.  p.  215,  §  57;  Town  of  Mt.  Vernon  v.  Du- 
souchett,  2  Ind.  R.  586. 

(2)  Counsel  for  the  appellee  cited  The  State  r.  Miskimmons,  2  Ind.  K.  440; 
5Blackf.S5;  2 R.  8.  pp.  175, 426;  3 Blacks.  Comm. 215;  10  Serg. and  Eawle, 
345;  4  M.  and  Selw.  73,  272;  1  8tr.  686;  1  Burr.  333,  337;  Co. Lit.,  p.  56  a; 
Butterfidd  v.  Forrester,  11  East,  60;  Butler's  N.  P.,  p.  26;  Lilly's  Abr.,  tit. 
nuisance,  p.  307,  K.;  Iveson  y.  Moore,  Salk.  15;  5  Rep.  73  a;  4  id.  18  a; 
Vaugh.  341;  2  8annd.  115;  2  Lev.  214;  6  Esp.  6;  Sloan  v.  The  State,  S 
Blackf.  361 ;  The  SheDyviUe,  #c,  Railroad  Co.  t.  Lewark,  4  Ind.  R.  471. 


Boswell  and  Others  v.  Travis. 

Under  the  statute  (Acts  of  1855,  p.  59),  if  the  plaintiff  be  absent  at  the  call- 
ing of  the  cause,  and  fail  to  answer  interrogatories,  it  is  no  cause  for  a  con- 
tinuance, without  the  affidavit  prescribed  by  the  samewtatute. 


Thursday, 
June  16. 


APPEAL  from  the  Tippecanoe  Court  of  Common  Pleas, 

Worden,  J. — Action  by  the  appellee  against  the  appel- 
lants upon  a  note  and  mortgage.  Judgment  for  the  plain- 
tiff. 

The  defendants  filed  interrogatories  to  be  answered  by 
the  plaintiff. 

Upon  the  cause  being  called  for  trial,  the  defendants 
objected  to  the  trial  until  the  plaintiff  had  answered  the 
interrogatories  thus  filed;  but  the  Court  overruled  the  ob- 
jection, and  ordered  the  trial  to  proceed.  There  was  no 
evidence  before  the  Court  that  the  plaintiff  was  absent 
from  the  county,  except  that  he  was  not  present  in  Court. 
His  attorneys  offered  to  swear,  but  did  not  swear,  that  he 
was  absent  from  the  county.  The  case  stands  without 
proof  of  the  presence  or  absence  of  the  plaintiff,  except 
that  he  was  not  present  in  Court. 
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Under  the  statute  of  1855  (Acts  of  1855,  p.  59),  in  the   May  Teim, 
absence  of  the  plaintiff,  his  failure  to  answer  the  interroga-      1859. 
tories  was  no  cause  of  continuance,  without  an  affidavit     Fausett 
as  prescribed  by  that  act,  and  such  affidavit  was  not  filed.       Voss. 
If  the  plaintiff  was  present,  the  defendants  having  taken 
a  rule  against  him  to  answer  the  interrogatories,  should 
have  proceeded  to  enforce  the  same  as  prescribed  by  the 
statute,  and  his  failure  to  answer,  in  the  absence  of  cause 
shown,  was  no  ground  for  a  continuance.     Rice  v.  Derby, 
7  Ind.  R.  649  (1). 

Whether  the  plaintiff  was  present  or  absent,  there  was 
no  error  in  the  ruling  of  the  Court. 

Per  Curiam. — The  judgment  is  affirmed  with  5  per  cent, 
damages  and  costs. 

W.  F.  Lane,  for  the  appellants. 

S.  A.  Huff,  Z.  Baird,  and  J.  M.  La  Rue,  for  the  appellee. 

(1)  See  Cleveland  v.  Hughes,  ante,  512. 


Fausett  v.  Voss. 
APPEAL  from  the  Hamilton  Court  of  Common  Pleas.  Thursday, 

June  16 

Per  Curiam. — Action  by  the  appellee  against  the  appel- 
lant, on  a  note  made  by  defendant  to  one  A.  C.  Shropshire, 
and  by  him  indorsed  to  the  plaintiff. 

Answer,  that  the  note  was  given  for  a  heifer,  a  cow,  and 
a  bull;  that  the  cow  was  warranted  to  be  with  calf  by  an 
imported  Durham  bull,  whereby  she  and  the  calf  would  be 
worth  50  dollars  more  than  if  she  were  with  calf  by  com- 
mon  stock.  Breach  of  warranty,  that  the  cow  was  not 
with  calf  by  a  Durham  bull,  whereby,  &c. 

Trial  by  the  Court;  finding  and  judgment  for  the  plain- 
tiff.    Two  errors  are  assigned — 

1.  In  overruling  the  defendant's  motion  for  a  continu- 
ance; and, 
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May  Term,       2.  III  overruling  his  motion  for  a  new  trial 

1859.  The  continuance  was  applied  for  on  account  of  the  ab- 

Thb  Nbw    sence  of  a  witness.     The  affidavit  filed  by  the  defendant 

Railho'd  Co!  in  support  of  his  motion,  sets  out  the  facts  expected  to  be 

Collins      Proven  by  the  absent  witness,  corresponding  mainly  -with 

those  set  up  in  his  answer,  but  it  does  not  state  that  "  he 

believes  them  to  be  true."     The  affidavit  was  defective  in 

this  particular,  if  in  no  other.  2  R.  S.  p.  108,  §  322.  There 

was  no  error  in  overruling  the  motion  for  a  continuance. 

The  record  does  not  disclose  the  fact  that  any  motion 
for  a  new  trial  was  made,  except  inferentially,  by  stating 
that  the  motion  was  overruled,  while  no  written  reasons 
for  a  new  trial  appear  to  have  been  filed  at  all  This  is 
fatal  to  the  motion.  Kirby  v.  Cannon,  9  Ind.  R.  371. — 
Thompson  v.  Shaefer,  id.  500. 

The  judgment  is  affirmed  with  5  per  cent  damages  and 
costs. 

D.  Moss,  for  the  appellant. 
G.  H.  Toss,  in  person. 


The  New  Albany  and  Salem  Railroad  Company  v. 

COLLIN8. 

Thursday,  APPEAL  from  the  Washington  Circuit  Court. 

Per  Curiam. — The  same  questions  are  raised  in  this 
case  as  in  that  of  The  New  Albany,  Sfc.,  Railroad  Co.  v. 
Fix,  at  the  present  term  (1);  and  for  the  reasons  given, 
and  upon  the  authorities  cited,  in  that  case,  the  judgment 
before  us  must  be  affirmed. 

The  judgment  is  affirmed  with  10  per  cent,  damages 
and  costs. 

W.  (?.  Cooper,  for  the  appellants. 

J.  Collins,  for  the  appellee. 

(1)  Ante,  485. 
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May  Term, 

Newton  and  Others  v.  Newton.  1859. 

Newtok 

Y. 

"Under  the  R.  S.  of  1852,  a  complaint  to  foreclose  a  mortgage  need  not  aver      Nbwton. 
that  no  proceedings  had  been  instituted  at  law.    Such  proceedings,  if  any 
were  had,  should  be  set  up  in  defense. 

If  the  evidence  be  not  in  the  record,  instructions  given  will  be  regarded  as 
pertinent  to  the  case  made,  unless  clearly  erroneous  under  any  supposable 
state  of  facts;  and  instructions  refused  will,  in  that  state  of  the  record,  be 
presumed  to  have  been  irrelevant. 

A  request  on  behalf  of  either  party  to  have  general  instructions  reduced  to 
writing,  should  be  made  in  time  to  enable  the  Court  conveniently  to  per- 
form that  duty.  It  is  too  late,  when  the  Court  is  proceeding  to  give  an  oral 
charge.  ' 

APPEAL  from  the  Lagrange  Court  of  Common  Pleas.  Thursday, 

,         June  16. 

Davison,  J. — Anna  Newton  brought  this  action  against 
Luther  Newton  and  others,  the  heirs  at  law  of  Datus  New- 
ton, deceased.  The  object  of  the  suit  was  to  foreclose  a 
mortgage  on  certain  real  estate,  executed  to  her  by  the  de- 
cedent in  his  lifetime,  viz.,  on  the  14th  of  February,  1846, 
to  secure  her  in  the  payment  of  a  sum  of  money,  and  the 
delivery  of  certain  properly,  as  appears  in  the  condition  of 
a  bond,  in  the  penalty  of  500  dollars,  a  copy  of  which,  as 
also  a  copy  of  said  mortgage,  is  filed  with  the  complaint. 
The  complaint  avers  the  non-payment  of  the  money,  and 
the  non-delivery  of  the  property,  demands  500  dollars,  and 
prays  a  foreclosure  and  sale  of  the  mortgaged  premises, 
&c. 

Defendants  demurred  to  the  complaint,  on  the  ground 
that  it  does  not  show  what  proceedings,  if  any,  had  been 
instituted  at  law  to  recover  the  demand  in  suit;  but  their 
demurrer  was  overruled,  and  they  excepted. 

As  the  law  stood  prior  to  the  revision  of  1852,  the  com- 
plaint, upon  the  ground  assumed  by  the  demurrer,  would 
have  been  objectionable.  R.  8. 1843,  p.  461,  §  37.  But 
under  the  revision  now  in  force,  we  have  decided  that  an 
averment  that  no  proceedings  had  been  instituted  at  law, 
was  not  essential  to  the  validity  of  a  complaint  to  fore- 
close a  mortgage ;  that  such  proceedings,  if  any  were  had, 
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May  Term,    should  be  set  up  by  way  of  defense.     Deam  v.  Morrison, 
1859.      10  Ind#  K  367. 


Newton         The  demurrer  being  overruled,  the  defendants  answered — 


T, 


Newtok.        1.  By  a  general  traverse. 

2.  That  before  the  commencement  of  the  suit,  they  fully- 
paid  and  satisfied  the  whole  amount  claimed,  in  money 
and  property. 

Reply  in  denial  of  the  second  paragraph.  Verdict  for 
the  plaintiff.  And  the  Court,  having  refused  a  new  trial, 
rendered  judgment,  &c. 

The  record  shows  that,  at  the  proper  time,  various  in- 
structions moved  by  the  defendants  were  refused  by  the 
Court;  and  that  the  Court,  of  its  own  motion,  instructed 
the  jury;  but  it  fails  to  set  out  the  evidence.  And  the 
settled  rule  is,  if  the  evidence  be  not  in  the  record,  instruc- 
tions given  will  be  regarded  as  pertinent  to  the  case  made, 
unless  clearly  erroneous  under  any  supposable  state  of 
facts;  and  instructions  refused  will,  in  that  state  of  the  re- 
cord, be  presumed  to  have  been  irrelevant.  8  Ind.  R.  502. 
Under  this  rule,  we  must,  in  this  instance,  presume,  in  fa- 
vor of  the  ruling  of  the  Court,  that  the  instructions  moved 
by  the  defendants  were  not  pertinent  to  the  evidence;  and 
having  carefully  examined  those  given,  we  can  readily  per- 
ceive a  Btate  of  facts,  pertinent  to  the  issues,  in  which  they 
would  not  have  been  erroneous.  The  evidence  not  being 
in  the  record,  there  is,  in  this  case,  nothing  properly  before 
us  relative  to  the  instructions. 

In  a  bill  of  exceptions,  it  appears  that  while  the  cause 
was  on  trial,  after  the  counsel  had  closed  the  argument, 
and  when  the  Court  was  about  to  charge  the  jury,  the  de- 
fendants moved  the  Court  to  give  no  charge  except  it  be 
in  writing;  but  the  Court,  over  his  motion,  gave  to  the 
jury  an  oral  charge  upon  the  questions  of  law  in  the  case. 
The  code  says:  "  When  the  argument  of  the  cause  is  con- 
cluded, the  Court  shall  give  general  instructions  to  the 
iury,  which  shall  be  in  writing,  and  be  numbered  and 
signed  by  the  judge,  if  required  by  either  party."  2  R.  S. 
p.  110,  ^  324.  We  have  a  similar  provision  relative  to  the 
practice  in  criminal  cases  (id.  376,  §  113),  under  which  we 
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have  held  that  a  request  to  reduce  general  instructions  to   May  Term, 
writing  should  be  made  in  time  to  enable  the  Court  con-      1859. 
veniently  to  perform  the  required  duty;  that  it  was  too  The  State 
late,  when  the   Court  waB  proceeding  to  give  an  oral      Scott. 
charge,  to  make  such  a  request.     McJunkins  v.  The  State, 
10  Ind.  R.  140.     This  decision  seems  to  be  in  point;  and 
the  result  is,  that  the  statute  must  be  so  construed  as  to 
require  the  party  who  desires  a  written  charge,  to  notify 
the  Court,  in  a  reasonable  time  before  it  may  be  called 
on  to  charge  the  jury,  of  his  desire  that  such  charge  be  in 
writing. 

Per  Curiam. — The  judgment  is  affirmed  with  5  per  cent, 
damages  and  costs. 

A.  Ellison,  for  the  appellants. 


Watkins  and  Another  v.  Columbia. 

APPEAL  from  the  Dearborn  Circuit  Court.  SjuP' 

Per  Curiam. — In  this  case,  no  brief  has  been  filed  by 
either  party,  and  the  errors  assigned  will,  therefore,  be  con- 
sidered as  waived.    11  Ind.  R.  492. 

The  appeal  is  dismissed  with  costs. 

X  Ryman  and  B.  Spooner,  for  the  appellants. 

W.  S.  Holman,  for  the  appellee. 


The  State  on  the  relation  of  Leach  v.  Scott  and  An- 
other. 

It  is  no  breach  of  the  condition  of  an  executor's  bond  that  he  neglected  to  in- 
ventory and  sell  the  goods  of  his  testator,  unless  they  hare  come  to  his 
knowledge. 

For  an  executor  to  convert  any  portion  of  the  testator's  property  to  his  own 
use,  is  a  breach  of  the  condition  of  his  bond. 

Vol.  XIL— 34 
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May  Term,    Where  one,  only,  of  several  breaches  of  the  condition  of  such  bond  is  veil  as- 
1859.  signed  in  a  complaint  thereon,  a  general  demurrer  thereto  should  be  over- 

ruled. 


Tns  8tatb 


Soott.  APPEAL  from  the  Hendricks  Court  of  Common  Pleas. 

Thursday  Davison,  J. — This  was  an  action  by  the  state,  on  the  rela- 

June  16.  Hon  of  the  appellants,  against  Scott,  an  executor,  and  Hunt, 
his  surety,  upon  a  bond,  conditioned  in  the  usual  form,  for 
the  faithful  discharge  of  the  duties  of  the  executor.  The 
will  of  one  William  Montgomery,  of  which  Scott  is  the  exe- 
cutor, contains  these  provisions:  1.  I  give  to  my  wife  a 
good  living,  out  of  the  proceeds  of  the  sale  of  my  personal 
property,  left  in  the  hands  of  my  executor,  who  is  to  furnish 
her  with  all  necessary  boarding,  lodging,  and  clothing,  suit- 
able for  her  during  her  natural  life.  The  2d,  3d,  4th,  and 
6th  clauses  of  the  will  bequeath  three  specific  legacies, 
which  are  directed  to  be  paid  out  of  money  due  the  testa- 
tor,  viz.,  to  his  daughter,  Mary  Howard,  100  dollars;  to  his 
daughter,  Elizabeth  Leach,  60  dollars;  and  to  his  daughter, 
Melinda  Scott,  50  dollars.  5.  I  request  my  executor  to  sell 
all  my  personal  property,  except  one  bed  and  bedding,  and 
one  gray  mare,  which  I  give  to  my  wife  during  her  natural 
life.  The  7th  clause,  after  making  provision  for  the  pay- 
ment of  the  testator's  debts  and  funeral  expenses,  out  of 
the  proceeds  of  the  sale  of  his  personal  property,  directs  the 
remainder  to  be  divided  equally  between  his  four  daughters, 
Mary  Howard,  Elizabeth  Leach,  Matilda  Leach,  and  Me- 
linda Leach,  and  his  son,  James  Montgomery.  The  8th  di- 
rects the  sale  of  his  farm,  and  the  money  arising  therefrom 
to  be  divided  between  his  said  four  daughters  and  son;  and 
the  9th  directs  the  sale  of  his  real  estate  for  the  payment 
of  his  debts  and  funeral  expenses. 

Three  breaches  of  the  condition  of  the  bond  are  assign- 
ed— 

1.  That  Montgomery,  at  his  death,  owned  certain  articles 
of  personal  property  (describing  them),  all  of  which,  except 
the  aforesaid  bed,  bedding,  and  gray  mare,  was  by  him,  in 
and  by  said  will,  directed  to  be  sold,  &c  And  that  the  de- 
fendant, Scott,  having  entered  upon  his  duties  as  executor, 
&c.,  has  wholly  failed  to  sell  any  of  the  following  articles 
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of  property  (describing  them),  being  a  part  of  the  personal   May  Term, 
property  owned  by  the  decedent  at  his  death,  as  above  de-       1809. 
scribed,  of  the  value  of  300  dollars;  and  which  property  he,   Thb  State 
the  defendant,  has  converted  to  his  own  use,  &c.  Scott. 

2.  That  Scott,  the  defendant,  after  qualifying  as  such 
executor,  neglected  and  refused,  and  still  doth  neglect  and 
refuse,  to  inventory  the  following  personal  property  (de- 
scribing it),  of  which  the  testator  died  possessed,  and  which 
is  of  the  value  of  300  dollars. 

3.  That  said  executor,  being  duly  qualified  as  such, 
hath  converted  to  his  own  use  certain  articles  of  property 
(describing  them),  which  are  of  the  value  of  400  dollars, 
and  of  which  the  testator  was  owner  at  the  time  of  his 
death,  &c 

It  is  averred  that  said  Matilda,  one  of  the  relators,  being 
a  residuary  legatee  under  the  will,  is  entitled  to  maintain 
this  suit  in  the  name  of  the  state,  &c;  and  that  the  said 
state,  for  the  use  of  the  relators,  is  entitled  to  sue  for  and 
recover  the  value  of  the  property  unsold,  not  inventoried  and 
converted,  &c,  as  aforesaid*  The  complaint  demands  judg- 
ment for  400  dollars,  and  other  proper  relief,  &c.  Demur- 
rer to  the  complaint  sustained,  and  final  judgment,  &c. 

The  code,  art.  48,  ch.  10,  provides,  that  any  executor, 
&c,  may  be  Bued  on  his  bond,  by  any  creditor,  heir,  lega- 
tee, &c,  for  certain  causes  which  are  specifically  pointed 
out,  and  among  which  are  the  following,  viz:  Failure  to 
inventory  the  property  of  the  decedent,  to  return  invento- 
ries, appraisement  bills,  sale  bills,  reports  and  accounts  of 
sale,  according  to  law ;  embezzling,  concealing,  or  convert-  -^ 

ing  to  his  own  use  such  property;  and  any  other  viola- 
tion of  the  duties  of  his  trust:  and  further  it  is  provided, 
that  such  suit  may  be  brought  by  and  on  the  relation  of 
any  creditor,  heir,  legatee,  &c,  and  the  measure  of  dam* 
ages  in  all  such  suits,  shall  be  the  value  of  the  property 
converted,  destroyed,  embezzled,  or  concealed,  &c.;  and  no 
stay  of  execution,  or  benefit  of  appraisement  laws,  shall  be 
allowed  on  a  judgment  on  such  bond,  as  to  the  property  of 
the  principal,  and  all  damages  so  collected  shall,  by  the 
officer  collecting  the  same,  be  paid  into  the  proper  Court  of 
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May  Term,  Common  Pleas,  when,  after  deducting  and  paying  to  the 
1"*®'  relator  in  such  suit  a  reasonable  compensation  for  his  ser- 
Thb  State  vices  therein,  it  shall  be  disposed  of  according  to  the  laws 
Scott.  regulating  the  distribution  of  the  property  of  the  dece- 
dent.   2  R.  S.  pp.  285,  286,  287,  §§  162, 163, 164. 

Under  a  proper  construction  of  the  will,  though  in  its 
provisions  there  is  an  apparent  conflict,  the  proceeds  of  the 
sale  of  the  testator's  personal  property  should  be  first  ap- 
plied to  the  maintenance  of  the  widow,  as  therein  pre- 
scribed, during  her  natural  life;  and  further,  the  proceeds 
of  the  sale  of  his  real  estate  constitutes  the  proper  fund 
out  of  which  his  outstanding  debts  are  to  be  paid.  Still, 
she  was  simply  to  have  her  support  during  life,  and  if  at  her 
death  any  portion  of  the  fund  appropriated  to  her  mainte- 
nance remained  in  the  hands  of  the  executor,  it  would  then 
be  his  duty,  under  the  will,  to  make  distribution  of  the 
amount,  so  in  his  hands,  among  the  residuary  legatees. 
Now,  the  relator  is  one  of  the  legatees;  and  if,  as  charged 
in  the  complaint,  the  executor  has  failed  to  inventory  or 
sell  the  property,  or  has  converted  it,  or  any  part  of  it,  to 
his  own  use,  or  has  committed  any  breach  of  duty,  relative 
to  the  management  of  the  trust,  in  any  degree  calculated 
to  diminish  the  respective  portions  of  the  legatees,  expect- 
ant on  the  death  of  the  widow,  the  right  of  any  such  leg- 
atee to  institute  suit  on  the  executor's  bond,  seems  to  be 
fully  authorized  by  the  statutory  provisions  to  which  we 
have  referred. 

But  it  is  insisted  that  the  complaint  is  defective,  because 
it  claims  damages,  not  for  the  estate  to  be  distributed,  but 
simply  for  the  relators,  making  them  their  personal  claim. 
There  is  nothing  in  this  objection.  The  Court  may,  not- 
withstanding the  mode  in  which  damages  are  claimed, 
render  the  appropriate  judgment  upon  the  case  made. 
The  amount  recovered  must  be  paid  into  the  Common 
Pleas,  and  it  is  for  that  Court  to  make  such  disposition  of 
the  money  as  may  accord  with  the  provisions  of  the  will. 

Again;  it  is  contended  that  the  first  and  second  breaches 
are  insufficient,  because,  for  aught  that  appears,  the  pro- 
perty has  been  left  with  the  widow  for  her  "comfort  and 
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support,"  and  that  after  making  such  support,  nothing  from  May  Term, 

that  source  would  be  coming  to  the  relators.     The  answer ._°*r" 

to  this  is,  that  the  executor  was  in  duty  bound  to  inventory  Pacb 
and  sell  the  property,  and  having  failed  to  do  so,  must  be  Oppeuhbim. 
held  liable  for  such  failure;  and,  moreover,  the  widow  was 
not  entitled  to  the  property  itself ;  the  will  directed  the  exe- 
cutor to  allow  her  a  maintenance  out  of  the  proceeds  of  its 
sale,  and  whether  anything  from  that  source  would  be 
coming  to  the  relators,  could  not  be  well  ascertained  until 
after  her  decease. 

These  breaches,  however,  are  both  defective.  They  allege 
that  the  executor  failed  to  inventory,  and  neglected  to  sell, 
the  property,  without  alleging  that  the  same  had  come  to 
his  knowledge.    2  R.  S.  pp.  255,  257,  §§  34,  47. 

But  the  third  breach  is  unobjectionable.  It  charges  affir- 
matively, that  the  executor  had  converted  the  property  to 
his  own  use.  Hence,  the  demurrer,  applying,  as  it  does,  to 
the  entire  complaint,  should  have  been  overruled. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

&  C.  Nave  and  X  WUherow,  for  the  appellant. 

J.  M.  Qregg  and  H.  C.  Newcomb,  for  the  appellees. 


Pace  v.  Oppenheim  and  Another. 


A  demurrer  to  a  complaint,  because  "the  complaint  docs  not  state  facts  enough 
to  entitle  the  plaintiff  to  relief/'  is  substantially  within  the  fifth  specification 
of  *  50,  2  R.  8.  p.  88. 

A  complaint  nnder  oath  charging  an  administrator  with  haying  (ailed  to  make 
ont  and  return  proper  inventories  and  sale  bills,  as  required  by  $  34,  2  B.  S. 
p.  255,  and  $  45,  id.  p.  257,  is  sufficient  to  authorize  the  removal  of  the  de- 
fendant for  neglect  of  his  duty  as  such  administrator,  under  the  provisions 
of  §  22,  2  R.  8.  p.  252. 

An  inventory  and  appraisement  under  the  provisions  of  2  B.  S.  p.  279,  in  re- 
gard to  the  "disposition  of  estates  not  worth  over  300  dollars,"  do  not  dis- 
pense with  the  necessity  of  making  an  inventory  and  appraisement  by  an 
administrator  subsequently  appointed. 

An  inventory  and  appraisement  made  under  the  statute  in  relation  to  the 
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May  Term,        "disposition  of  estates  not  worth  oyer  900  dollars,"  is  not  conclusive  on  the 
1859.  question  of  the  value  of  the  property. 

The  widow  of  the  decedent  in  snch  case,  is  sufficiently  interested  in  the  estate 

~CS  to  entitle  her  to  maintain  a  suit  to  remove  the  administrator  for  failing  to 

Oppbvheih.      make  and  return  an  inventory. 

When  the  Court  decides  against  a  party  on  demurrer,  he  may  except  to  the 
ruling'  of  the  Court  by  bill  of  exceptions;  and,  when  snch  bill  states  that 
"after  hearing  the  argument  die  Court  sustains  the  demurrer,  to  which  opin- 
ion of  the  Court  the  plaintiff  excepts,"  it  is  sufficiently  shown  that  the  excep- 
tion was  taken  at  the  time. 
In  such  case  no  bill  of  exceptions  is  necessary. 

A  joint  demurrer  filed  by  two  defendants  should  be  overruled,  unless  it  be 
well  taken  as  to  both. 

Thundm,,  APPEAL  from  the  Wells  Court  of  Common  Pleas. 

June  16. 

Worden,  J. — Complaint  by  Penelope  Pace  against  the 
defendants,  alleging  that  she  is  the  widow  of  Michael 
Pace,  deceased,  who  died  in  Wells  county  on  the  27th 
of  February,  1855,  leaving  less  than  300  dollars  worth  of 
property,  which  was  duly  appraised  by  two  competent  ap- 
praisers, one  of  whom  was  appointed  by  the  clerk  and  one 
by  the  plaintiff,  at  the  sum  of  275  dollars,  30  cents,  which 
appraisement  was  duly  filed  in  the  office  of  the  clerk  of 
said  Court;  whereupon  she  claimed  that  the  property 
should  be  set  off  to  her,  &&;  that  afterwards  said  Oppen- 
heim, to  defraud  her  of  her  just  rights  in  the  premises, 
filed  his  affidavit  in  the  office  of  the  clerk  of  said  Court, 
to  the  effect  that  the  firm  of  Daily  and  Oppenheim  were 
creditors  of  said  Michael,  and  that  said  Oppenheim  was 
informed  and  verily  believed  that  the  real  estate  of  said 
decedent  was  improperly  valued,  and  that  said  estate  ex- 
ceeded in  value  300  dollars;  whereupon  two  other  ap- 
praisers were  appointed,  who  afterwards  returned  their 
appraisement,  and  thereupon  the  said  Oppenheim  was  ap- 
pointed administrator  of  said  estate  by  said  Court;  that 
the  last-mentioned  appraisers  did  not  examine  all  of  the 
property,  but  fraudulently  reported  that  it  had  been  exhib- 
ited to  them,  when  in  fact  they  had  not  seen  all  the  per- 
sonal property,  and  returned  a  fraudulent  appraisement 
beyond  the  true  and  fair  value  of  the  property,  to  cheat 
and  defraud  the  plaintiff  out  of  said  property,  and  with  the 
fraudulent  intent  to  have  the  said  Oppenheim  appointed 
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administrator  of  said  estate;  that  said  Oppenheim,  in  pur-  May  Term, 

suance  of  said  fraudulent  design,  never  had  said  prop*       1859. 

erty  inventoried  and  appraised;  that  the  last-mentioned       P±ce 

appraisers  knew,  at  the  time  they  returned  their  appraise-  Oppbnhbix. 

ment,  that  it  was  unjust,  and  that  if  a  fair  appraisement 

had  been  had,  the  property,  both  real  and  personal,  would 

have  been  set  off  to  her;  that  Oppenheim,  without  having 

inventoried  and  appraised  the  interest  of  the  decedent  in 

a  certain  piece  of  land  described  in  the  complaint,  sold  or 

pretended  to  sell  the  same,  without  warrant  of  law,  to  one 

George  T.  Biddill  (who  was  made  defendant,  but  as  to 

whom  process  was  returned  "not  found,")  who  pretended 

to  buy  the  same,  with  a  full  knowledge  of  all  the  facts  set 

forth,  and  with  the  intent  to  further  the  fraudulent  designs 

of  said  Oppenheim,  but  has  never  paid  or  tendered,  nor 

has  Oppenheim  ever  received  any  money  on  said  purchase; 

that  with  a  full  knowledge  of  all  the  facts,  the  said  TJiomas 

bought,  or  pretended  to  buy,  said  land  from  Biddill,  but 

the  same  has  not  been  conveyed;  that  all  the  acts  herein 

set  forth  were  consummated  with  the  express  design  to 

cheat  and  defraud  the  plaintiff  out  of  her  said  property; 

that  the  last-mentioned  appraisers  were  appointed  at  the 

April  term  of  the  Court,  1855,  and  did  not  make  their 

return  until  the  October  term  of  the  same  year;  that  the 

appointment  of  Oppenheim  as  administrator  was  obtained 

by  fraud,  &c. 

Wherefore  the  plaintiff  prays  that  said  appointment  be 
revoked  and  set  aside,  and  all  his  acts  as  such  adminis- 
trator be  declared  null  and  void,  and  that  the  possession 
of  the  real  and  personal  estate  of  decedent  be  delivered  to 
her,  and  that  the  defendants  be  restrained  and  enjoined 
from  proceeding  in  the  matter  herein  set  forth,  and  for 
such  other  and  further  relief  as  will  be  just 

The  defendants,  Oppenheim  and  Thomas,  appeared  and 
filed  a  demurrer  to  this  complaint,  which  was  sustained 
by  the  Court,  and  exception  was  taken.  Final  judgment 
was  rendered  for  the  defendants. 

The  plaintiff  brings  the  case  here,  and  assigns  for  error 
the  ruling  of  the  Court  below  on  the  demurrer. 
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May  Tcnn,        The  cause  of  demurrer  assigned  is,  that  "the  complaint 
1859-      does  not  contain  facts  enough  to  entitle  the  plaintiff  to  re- 
Pacb       lief," 
Oppenheim.       It  is  objected  that  the  demurrer  is  insufficient  as  not 
conforming  to  the  statute;  but  we  think  it  is  substanti- 
ally within  the  fifth  specification  of  §  50,  2  R.  S.  p.  38. 

We  are  of  opinion  that,  for  one  purpose,  the  complaint 
is  good  as  against  Oppen/ieim,  viz.,  as  an  application  for 
his  removal  for  a  neglect  of  his  duty  as  such  administrator. 
It  is  duly  verified  as  the  statute  requires  for  that  purpose, 
and  charges  that  he  has  never  caused  the  property  to  be 
inventoried  and  appraised,  and  that  without  appraisement 
or  authority  of  law  he  has  proceeded  to  sell  certain  real 
estate  of  the  decedent,  &c 

The  statute  requires  the  administrator  to  make  out  a 
full  inventory  of  the  personal  property  within  sixty  days 
after  his  appointment,  and  cause  the  same  to  be  appraised, 
and  within  thirty  days  thereafter  to  file  the  same  in  the 
clerk's  office.  2  R.  S.  pp.  255,  257,  §§  34,  44.  It  is  also 
provided  (p.  252,  §  22),  that  an  administrator  may  be  re- 
moved, and  his  letters  superseded,  on  the  written  appli- 
cation, verified  by  oath,  of  any  person  interested  in  the 
estate,  when,  amongst  other  things,  "he  shall  fail  to  make 
and  return  inventories  and  sale  bills,  or  to  render  an  ac- 
count of  his  administration  according  to  law  or  the  order 
of  the  Court,  or  shall  waste,  or  fail  to  pay  over  according 
to  law,  the  money  of  such  estate." 

The  inventory  and  appraisement  made  previously  to  the 
issuing  of  letters  of  administration,  under  the  provisions 
of  the  statute  for  the  "disposition  of  estates  not  worth 
over  300  dollars"  (2  R.  S.  p.  279),  do  not  dispense  with 
the  necessity  of  such  inventory  and  appraisement  being 
made  by  the  administrator  if  one  be  appointed.  Such 
preliminary  inventory  and  appraisement  are  only  made  for 
the  purpose  of  determining  whether  administration  shall 
be  granted  on  the  estate,  or  whether  the  whole  property 
shall  go  to  the  widow,  being  not  over  300  dollars  in  value. 
When,  by  such  proceeding,  it  is  ascertained  that  the  estate 
consists  of  more  than  300  dollars  in  value,  administration 
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is  granted,  and  the  same  duty  devolves  upon  the  adminis-   May  Term, 
trator  as  if  he  had  been  appointed  without  any  such  pre-       1859, 
liminary  steps  having  been  taken.     He  is  required  to  re-       Pace 
turn  his  inventory,  accompanied  with  an  affidavit  "that  Ofpskheix. 
the  same  is  a  true  statement  of  all  the  personal  estate  of 
the  deceased  which  has  come  to  his  knowledge."    2  R.  8. 
p.  257,  §  45. 

The  preliminary  inventory  and  appraisement  may  or 
may  not  embrace  all  the  property,  and  it  is  not  accompa- 
nied with  the  affidavit  of  any  person  that  it  does  contain 
all  of  such  property.  And  again,  the  preliminary  appraise- 
ment is  not  conclusive,  even  on  the  question  of  the  value 
of  the  property  appraised;  for  if  the  administrator,  at  any 
time,  discover  that  the  estate  is  worth  not  over  300  dollars, 
he  is  required  to  report  that  fact  to  the  Court,  and  the 
property,  after  deducting  the  expenses  of  administration, 
is  to  be  delivered  to  the  widow.  2  R.  S.  p.  279,  §  135. 
How  shall  the  administrator  make  such  discovery,  except 
by  making  a  proper  inventory  of  the  estate,  and  causing 
it  to  be  duly  appraised? 

The  widow  is  "interested  in  the  estate"  sufficiently  to 
make  the  application  for  a  removal  of  the  administrator 
under  the  statute;  and  the  facts  charged,  in  reference  to 
the  neglect  of  the  administrator  to  make  a  proper  inven- 
tory and  appraisement  of  the  property,  are  sufficient  to 
require  such  removal. 

There  is  a  question  made  as  to  the  sufficiency  of  the 
exception  to  the  ruling  of  the  Court  on  the  demurrer.  A 
bill  of  exceptions  filed,  as  the  clerk  certifies,  during  the 
progress  of  the  cause,  says  that  "now  come  the  parties, 
and  the  defendants  file  their  demurrer,  &a,  and  after  hear- 
ing the  argument  of  parties,  the  Court  sustains  the  de- 
murrer, to  which  opinion  of  the  Court,  &c,  the  plaintiff 
excepts,"  &c. 

We  think  the  bill  of  exceptions  sufficiently  shows  on 
its  face  that  the  plaintiff  excepted  to  the  decision  at  the 
time  it  was  made,  and  that  the  mode  of  excepting,  viz., 
by  a  bill  of  exceptions,  is  sufficient.  There  is  no  noting 
of  any  exception  in  the  record  at  the  end  of  the  decision, 
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May  Term,  and  the  only  exception  taken  is  contained  in  the  bill  of 
1859*  exceptions.  No  bill  of  exceptions  would  be  necessary  to 
Fact  save  the  question  arising  on  demurrer;  because  the  ground 
Opfshbku.  of  objection  would  appear  in  the  entry,  and  the  party 
might  except  by  causing  it  to  be  noted  at  the  end  of  the 
decision,  that  he  excepts.  But  we  are  of  opinion  that  a 
party  may  also  except  to  the  ruling  on  demurrer  in  the 
more  formal  way  of  a  bill  of  exceptions.  No  particular 
form  of  exception  is  required.  2  R.  S.  p.  115,  §  344.  The 
statutory  provision  dispensing  with  the  necessity  of  a  for- 
mal bill  of  exceptions  in  cases  where  the  ground  of  objec- 
tion appears  in  the  entry,  does  not  take  away  the  effect  of 
an  exception  taken  in  a  more  formal  and  well  known  way. 
Of  course  what  is  said  in  Zeknar  v.  Beard,  8  Ind.  R.  96, 
and  Young  v.  McLane,  icL  357,  as  to  the  necessity  of  the 
exception  being  noted  at  the  end  of  the  decision,  must 
be  held  applicable  only  to  cases  where  no  exception  was 
taken  to  the  ruling  by  a  bill  of  exceptions  formally  pre- 
pared and  made  a  part  of  the  record. 

The  demurrer  was  filed  by  both  Oppenheim  and  Thomas, 
and  not  being  well  taken  as  to  Oppenheim,  it  ought  to  have 
been  overruled. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c 

W.  March,  for  the  appellant. 

L.  M.  Ninde  and  Z.  Puckett,  for  the  appellees  (1). 

(1 )  Counsel  for  the  appellees  cited  the  following  authorities : 

1.  Did  the  plaintiff  take  his  exceptions  at  such  time  and  in  such  manner  as 
to  enable  him  to  raise  any  question  in  the  Supreme  Court?  See  2  Bout.  L. 
D.  430;  4  Wash.  C.  C.  698;  Hornberger  v.  The  State,  5  Ind.  B.  800;  Zehnor 
y.  Beard,  S  id.  96;  Young  y.  McLane,  id.  357. 

2.  Can  the  appointments,  orders,  and  judgments  of  the  Court  of  Common 
Fleas,  sitting  as  a  Court  of  Probate,  be  called  in  question  by  a  complaint  ad- 
dressed to  that  Court  exercising  its  chancery  powers  ?  Can  they  be  collater- 
ally impeached  ?  See  BisseU  v.  Briggs,  9  Mass.  B.  462;  Termor's  case,  3  Bep. 
79;  1  Phil.  Ey.  341,  344,  346;  3  id.,  Cow.  and  Hill's  note,  600;  Aden  y.  Dun- 
das,  3  T.  B.  130;  1  Conn.  B.  8;  4  Day's  Cas.  221;  5  Johns.  Ch.  342;  Riser 
y.  Snoddy,  7  Ind.  B.  442;  Ray  v.  Doughty,  4  Blackf.  115;  5  Ind.  B.  86;  Doe 
y.  Anderson,  id.  33;  Babbitt  v.  Doe,  4  id.  355;  Thompson  v.  Doe,  8  Blackf.  336 ; 
Doe  y.  Harvey,  5  id.  487. 
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May  Term, 


Thompson  and  Another  v.  Allen  and  Another. 


1869. 


THOMP80N 


V. 

The  assignee  of  an  equitable  title  to  land,  takes  it  subject  to  all  existing       Amur. 

equities. 
The  assignee  of  a  covenant  for  the  conveyance  of  real  estate  is  not  entitled  to 

demand  specific  performance  thereof,  unless  his  assignor  was  in  a  situation 

to  have  demanded  it 

APPEAL  from  the  Decatur  Circuit  Court  Thursday, 

Worden,  J. — Complaint  by  the  appellants  as  the  execu- 
tors of  John  Thompson,  deceased,  against  the  appellees,  al- 
leging that  in  1836  the  said  Jefferson  W.  Allen  purchased 
from  the  United  States  certain  lands  described  in  the  bill, 
situated  in  Decatur  county,  and  fully  paid  for  the  same, 
and  took  from  the  receiver  certificates  of  such  payment; 
that  afterwards,  on  the  16th  of  November*  1838,  for  a  valu- 
able consideration,  to-wit,  1,000  dollars,  paid  to  said  Allen 
by  one  David  Ferrier,  the  said  Allen  sold  said  lands  to 
said  Ferrier,  and  executed  to  him  a  covenant  in  writing, 
binding  himself,  his  heirs,  &c^  to  make  to  Ferrier,  his  heirs 
or  assigns,  a  general  warranty  deed  for  said  lands,  as  soon 
as  a  patent  therefor  could  be  obtained  from  the  United 
States;  that  in  and  by  said  covenant  it  was  stipulated 
that  Ferrier  had,  at  that  date,  fully  paid  said  Allen  for  the 
land,  and  Ferrier  was  authorized  thereby  to  forthwith  take 
possession  of  the  same.  The  covenant  mentioned  is  set 
out,  and  is  as  follows,  viz: 

"  I  hereby  bind  myself,  my  heirs,  executors,  and  adminis- 
trators, to  make,  or  cause  to  be  made,  to  David  Ferrier, 
his  heirs  or  assigns,  a  general  warranty  deed  for  two  hun- 
dred and  forty  acres  of  land  in  Decatur  county,  in  the  state 
of  Indiana,  being,  &c.  (here  follows  a  description  of  the 
land),  so  soon  as  a  patent  from  the  United  States  can  be 
obtained  for  said  land.  Said  Ferrier  has  paid  me  in  full 
for  said  land,  and  is  authorized  to  take  possession  forth- 
with. Witness  my  hand  and  seal,  this  16th  November, 
1838.    [Signed]  Jefferson  W.  Allen.    [Seal.]" 

It  is  further  averred,  that  on  the  27th  of  September,  1839, 
Ferrier  was  indebted  to  said  John  Thompson  (then  in  life), 


540  CASES  IN  THE  SUPREME  COURT 

May  Term,  in  the  sum  of  250  dollars,  48  cents,  and  to  one  Jane  Innis 
1859,  jn  the  gum  0f  39g  dollars,  91  cents;  and  for  the  purpose  of 
Thompsok  securing  the  payment  of  those  sums  within  thirty  days,  and 
Alls*,  making  the  same  a  lien  on  the  land,  Ferrier,  being  in  pos- 
session thereof  under  his  purchase,  executed  and  delivered 
to  said  Thompson  and  Innis  a  mortgage  on  the  same  for  the 
purpose  aforesaid,  which  was  duly  recorded;  and  for  the 
purpose  of  more  effectually  securing  the  payment  of  said 
money,  Ferrier,  at  the  same  time,  assigned  said  covenant 
to  Thompson  and  Innis  to  secure  them  the  respective  suras 
due  them,  which  assignment  was  also  duly  recorded;  that 
Allen,  at  the  time  thereof,  had  full  notice  of  said  mortgage 
and  assignment;  that  he  has  procured  patents  for  the  land, 
and  has  them  in  his  possession;  that  the  legal  title  is  in 
Allen,  and  that  he  has  not  conveyed  in  pursuance  of  his 
covenant;  that  the  sum  due  on  the  mortgage  to  Thompson 
is  unpaid,  &c;  that  Ferrier  is  wholly  insolvent,  and  has 
no  means  whatever,  save  the  lands,  out  of  which  the  debt 
can  be  made.  There  are  other  matters  stated  in  the  com- 
plaint, in  reference  to  supposed  subsequent  incumbrances, 
but  as  no  question  arises  upon  them,  they  need  not  be  no- 
ticed. 

Prayer,  that  the  land,  or  enough  of  it  to  pay  the  debt,  be 
sold;  that  Allen  be  required  to  make  a  deed,  or  in  default, 
that  a  commissioner  be  appointed  for  that  purpose,  &c 

Jane  Innis  is  made  a  defendant,  who  appears  and  an- 
swers, admitting  the  facts  stated,  and  prays  relief. 

A  default  was  taken  as  to  Allen,  and  a  decree  rendered 
for  the  plaintiff;  but  being  a  non-resident,  and  having  been 
brought  into  Court  by  notice  only,  he  applied,  within  the 
time  limited  by  the  statute,  and  procured  the  default  to 
be  set  aside,  and  filed  his  answer. 

Allen's  answer  admits  the  purchase  of  the  land  by  him, 
as  charged,  and  that  he  has  procured  the  patents  for  the 
same.  He  admits  the  sale  of  the  land  to  Ferrier,  or  rather 
an  exchange  of  it  for  certain  property  in  Ohio.  He  ad- 
mits the  execution  of  the  covenant  to  Ferrier,  but  avers 
that  at  the  same  time  Ferrier  gave  him  a  bond  for  in-lot 
No.  66,  in  North  Georgetown,  Brown  county,   Ohio,  by 
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which  he  bound  himself  to  make  to  Allen  a  general  war-  May  Term, 
ranty  deed  for  said  property,  by  the  15th  day  of  Aprils       1859. 
1840,  which  obligation  is  set  out  as  follows:  Thompson 

"  This  shall  oblige  me,  my  heirs,  executors,  and  adminis-  Allex. 
trators,  to  make,  or  cause  to  be  made,  to  Jefferson  Allen, 
his  heirs  or  assigns,  a  general  warranty  deed  for  in-lot  No. 
sixty-six  (66),  in  North  Georgetown,  Brown  county,  Ohio, 
by  the  15th  day  of  April,  1840,  containing  a  brick  build- 
ing, with  other  improvements.  Said  Allen  is  to  have  pos- 
session thereof  immediately,  except  of  the  part  occupied 
by  A.  Ellison,  Esq.;  of  that,  by  the  first  of  January  next. 
Witness  my  hand  and  seal,  this  16th  of  November,  1838. 
Said  Allen  has  paid  me  in  full.  [Signed]  David  Ferrier. 
[SeaL]     Attest:  Joseph  Shepherd." 

It  is  averred  that  Ferrier  exchanged  with  said  Allen  the 
lot  in  Georgetown  for  the  land  in  Indiana,  which  was  the 
only  consideration  he  gave,  or  avers  to  give,  for  the  Indiana 
lands;  that  at  the  time  of  the  exchange,  there  were  divers 
liens  on  the  Georgetown  property,  in  the  form  of  a  mort- 
gage, and  for  a  balance  of  purchase-money  unpaid  by  Fer- 
rier, he  not  having  received  a  title  therefor;  that  to  make 
Allen  safe,  and  indemnify  him  against  said  liens,  Ferrier 
assigned  to  him  certain  notes,  which,  as  far  as  possible, 
have  been  collected  and  applied  to  the  discharge  of  such 
liens,  still  leaving  a  balance  of  over  900  dollars  outstanding 
as  liens  upon  the  property;  that  Ferrier  has  never  dis- 
charged the  liens  on  the  lot,  nor  any  part  thereof,  nor  made 
a  deed  to  Allen  for  the  same;  that  the  legal  title  to  the 
Georgetown  property  has  never  been  obtained,  and  that  in 
addition  to  the  liens,  there  are  contingent  rights  of  married 
women  against  the  same;  that  the  Georgetown  property 
was  the  only  consideration  for  the  land;  that  Ferrier  never 
paid  any  money  for  the  same,  but  the  foregoing  is  the  man- 
ner of  payment  specified  in  the  bond  or  covenant  from 
Allen  to  Ferrier;  that  Ferrier  has  never  performed  any 
part  of  his  agreement,  and  that  Allen  had  no  knowledge  of 
the  mortgage  or  assignment  set  up  until  within  fourteen 
months  last  past. 
-    The  foregoing  are  the  substantive  matters  set  up  in  the 
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May  Term,   answer.     To  this  answer  the  plaintiffs  demurred,  and  on 

1*59*      the  demurrer  being  overruled,  they  excepted. 
Thomtsok        A  replication  in  denial  was  filed,  and  the  cause  was  tried 
All**,      by  the  Court,  resulting  in  a  finding  and  judgment  for  the 
defendants* 

The  errors  relied  upon  to  reverse  the  judgment  are — 

1.  That  the  Court  below  improperly  set  aside  the  for- 
mer decree,  without  a  sufficient  answer  having  been  first 
filed. 

2.  The  Court  improperly  overruled  the  demurrer  to 
Allen's  answer. 

3.  The  Court  erred  in  dismissing  the  plaintiffe'  bill,  and 
in  refusing  to  enter  a  decree  upon  the  bill  for  the  foreclo- 
sure of  the  mortgage. 

The  first  and  second  errors  relied  upon,  involve  but  one 
question,  and  that  is,  whether  the  answer  is  sufficient  and 
valid. 

The  application  to  the  case,  of  a  few  well  settled  prin- 
ciples, will  be  sufficient  to  dispose  of  it  The  plaintiffs' 
testator  was  but  the  purchaser  of  a  merely  equitable  title, 
and  he  cannot  occupy  the  position  of  a  bona  fide  purchaser 
of  a  legal  title,  without  notice  of  a  prior  equity.  The  doc- 
trine, as  applied  to  a  bona  fide  purchaser  of  a  legal  title 
without  notice,  has  no  application  to  a  purchaser  of  a  mere 
equity,  but  such  purchaser  takes  subject  to  all  prior  equi- 
ties. 2  Lead.  Cases  Eq.,  part  1,  pp.  63  to  68.  In  the  case 
of  Chew  v.  Barnet,  11  S.  and  IL,  389,  where  the  question 
was,  in  substance,  as  to  the  right  of  a  vendor  to  refuse  to 
make  a  conveyance  of  the  legal  title  to  a  purchaser  from 
the  vendee,  without  receiving  payment  of  the  whole  pur- 
chase-money, Gibson,  C.  J.,  said  that  "  When  it  is  asserted 
that  a  purchaser,  for  a  valuable  consideration,  takes  the 
title  free  of  every  trust  or  equity  of  which  he  has  no  no- 
tice, it  is  intended  of  the  purchase  of  a  title  perfect  on  its 
face;  for  every  purchaser  of  an  imperfect  title,  takes  it  with 
all  its  imperfections  on  its  head.  It  is  his  own  fault  that 
he  confides  in  a  title  which  appears  defective  to  his  own 
eyes,  and  he  does  so  at  his  own  peril.  Now  every  equita- 
ble title  is  incomplete  on  its  face.     It  is,  in  truth,  nothing 
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more  than  a  title  to  go  into  chancery  to  have  the  legal  es-   May  Temi, 
tate  conveyed;  and,  therefore,  every  purchaser  of  a  mere       1859. 
equity  takes  it  subject  to  every  clog  that  may  lie  on  it,    Thompson 
whether  he  has  had  notice  of  it  or  not.     But  the  purchaser      Aixbn. 
of  a  legal  title,  takes  it  discharged  of  every  trust  or  equity 
which  does  not  appear  on  the  face  of  the  conveyance,  and 
of  which  he  has  had  no  notice  either  actual  or  construc- 
tive." 

The  interest  passing  to  Thompson  and  Bints  by  the  mort- 
gage and  assignment  being  a  mere  equity,  we  are  of  opin- 
ion that  they  occupy  a  position  no  more  favorable  than 
that  of  Ferrier  himself,  and  are  entitled  to  no  rights  as 
against  Allen,  except  such  as  Ferrier  might  claim  for  him- 
self. 

It  is  insisted  that  Allen,  having  put  Ferrier  in  possession  , 
of  the  land  under  the  contract  of  sale,  and  having,  in  the 
contract,  acknowledged  the  receipt  of  the  purchase-money, 
thus  holding  Ferrier  out  to  the  world  as  the  owner,  is  es- 
topped from  denying  what  is  thus  admitted  in  the  contract. 
We  are  of  opinion,  however,  that  the  doctrine  of  estoppel, 
either  legal  or  equitable,  is  not  applicable  to  the  case.  Allen 
did  no  act  to  induce  the  assignment.  He  held  out  no  in- 
ducement to  any  one  to  purchase.  He  did  not  stand  by 
while  the  purchase  or  assignment  was  being  made,  nor 
was  he  cognizant  of  the  transaction.  He  was  never  placed 
in  a  position  where  he  would  be  called  upon  in  equity  and 
good  faith  to  notify  any  one  of  the  condition  of  Ferrier9 s 
claim.  He  simply  made  the  contract  as  set  forth,  and  that 
does  not  estop  him  from  setting  up  his  defense  to  the  com- 
plaint for  specific  performance. 

The  two  papers  executed  by  the  parties,  are  but  parts  of 
one  contract,  and  are  to  be  treated  as  together  constituting 
a  single  instrument.  Leach  v.  Leach,  4  Ind.  R.  623,  and 
authorities  there  cited. 

Such  being  the  case,  it  follows  that  specific  performance 
cannot  be  compelled  against  Allen;  because  the  contract 
has  been  in  no  part  performed  by  Ferrier.  Before  Allen 
can  be  compelled  to  perform  the  contract  on  his  part,  the 
incumbrances  on  the  Georgetown  property  must  not  only 
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be  removed,  but  a  deed  must  be  made  or  tendered  to  him 
for  the  property. 

It  is  insisted  that  the  Court  should  not  have  dismissed 
the  bill,  but,  the  defense  being  allowed  to  prevail,  so  far  as 
the  incumbrances  on  the  property  in  Georgetown  are  con- 
cerned, that  the  property  should  have  been  ordered  to  be 
sold,  and  the  proceeds  applied  to  the  payment  of  the  in- 
cumbrances first,  and  then  to  the  plaintiffs'  claim. 

But  this  clearly  should  not  have  been  done,  unless  the 
Court  could,  in  some  way,  vest  the  legal  title  to  the  pro- 
perty in  Georgetown  in  Allen.  This  the  Court  could  not 
do,  as  the  property  lies  beyond  its  territorial  jurisdiction. 
Allen  cannot  be  required  to  part  with  his  legal  title  to  the 
property  in  controversy,  until  the  legal  title  to  that  for 
which  this  was  given  in  exchange,  is  secured  to  him.  A 
decree  in  personam  against  Ferrier,  that  he  convey  the 
Georgetown  property  to  Allen,  might  be  utterly  valueless 
*to  him,  and  this  is  all  the  Court  could  do  by  way  of  secur- 
ing him  his  title. 

On  the  whole,  we  are  of  opinion  that  the  judgment  be- 
low is  right,  and  must  be  affirmed. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

Davison,  J.  was  absent. 

J.  Gavin,  J.  R.  Coverdill,  and  O.  B.  Hord,  for  the  ap- 
lants. 

J.  8.  Scobey  and  W.  Cumback,  for  the  appellees. 


Zekind  and  Others  v.  Newkirk  and  Others.* 

Bill  in  chancery  to  foreclose  a  mortgage.  The  facts  were  these:  A.,  in  1838, 
bought  the  mortgaged  premises  of  £.,  and  for  a  part  of  the  purchase-money 
indorsed  to  £.,  in  blank,  two  promissory  notes,  to  secure  the  payment  of 
which  he  executed  the  mortgage.    The  notes  and  mortgage  were  assigned 


*  This  case  was  decided  on  the  8th  day  of  December,  1858;  but  it  has  been 
held  back  on  petition  for  a  rehearing  until  this  day. 
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to  C,  who,  without  suit  against  the  makers  of  the  notes,  brought  suit  to  fore-    May  Term, 
close  the  mortgage.    The  condition  of  the  mortgage  was,  that  if  the  notes        1859. 
(describing  them)  were  paid  at  the  time  for  the  payment  thereof  by  the 
makers,  &c.,  or  by  A.y  the  indorser,  &c.,  without  delay,  the  indenture  and 


Zskind 


the  estate  granted  was  to  be  void;  but  in  case  of  failure  of  such  payment,     Nswkiuk 

the  indenture  and  the  estate  granted  were  to  be  absolute.    It  was  proved 

that  the  notes,  or  some  part  of  them,  could  have  been  collected  from  the 

makers  had  diligence  been  used;  that  in  1889  and  1840  they  owned  personal 

property,  &c.;  that  no  demand  was  made  npon  them  for  the  money;  that  A. 

was  never  notified  of  non-payment;  that  in  1842  the  makers  were  decreed 

and  certified  bankrupts. 

Held,  1.  That  diligence  was  not  used;  that  if  it  had  been,  it  would  have  been 
availing;  and,  hence,  that  A.  was  not  liable  as  an  indorser. 

9.  That  the  indorsements  cannot  be  construed  as  a  part  of  the  condition  of  die 
mortgage,  because  they  were  made  concurrently  with  it 

3.  That  an  indorsement,  though  in  blank,  is  a  written  contract;  but  its  terms 
may  be  varied  or  controlled  by  a  contemporaneous  written  agreement 

4.  That  the  parties,  in  this  case,  intended  so  to  control  the  contracts  implied  by 
the  indorsements;  because  by  the  condition  of  the  mortgage  they  agreed 
that  the  deed  should  become  absolute,  if  the  notes  were  not  paid  when  due, 
without  delay;  and  because  the  mortgagor  agreed  to  pay  the  notes  if  the 
makers  failed.  * 

5.  That  the  whole  transaction  showed  that  the  notes  were  assigned  to  the 
mortgagees,  and  were  by  them  accepted,  in  view  of  their  payment  when 
they  matured. 


APPEAL  from  the  Allen  Circuit  Court  Thursday, 

Davison,  J. — This  was  a  suit  in  chancery  commenced  in  Jme  16' 
January^  1853,  by  the  appellees,  who  were  the  plaintiffs, 
against  Charles  Zekind  and  Others,  to  foreclose  a  mort- 
gage. The  Circuit  Conrt,  at  its  March  term,  1857,  ren- 
dered a  decree  for  the  plaintiffs,  from  which  the  defendants 
appeal  to  this  Court  The  facts,  so  far  as  they  relate  to 
the  errors  assigned,  are  these:  Zekind,  in  August,  1838, 
bought  of  &  and  W.  Edsill  the  mortgaged  premises.  For 
a  part  of  the  purchase-money,  he  indorsed  to  the  Edsills, 
in  blank,  two  promissory  notes;  and  to  secure  the  payment 
of  the  notes,  he  executed  to  them  the  mortgage  in  ques- 
tion. The  notes  and  mortgage  were  duly  assigned  to 
Newkirk,  Mulford,  Sf  Co^  who,  without  the  institution  of 
any  proceedings  against  the  makers  of  the  notes,  brought 
this  suit  to  foreclose,  &c  The  following  is  the  condition 
of  the  mortgage:  "These  presents  are  upon  this  express 
condition,  that  if  two  promissory  notes,  numbered  2  and  3, 
Vol.  XIL— 35 
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May  Tom,  dated  July  24,  1838,  signed  by  G.  H.  Long  and  T.  J.  Claw- 
1859*  son,  and  payable  to  Charles  Zekind  Sf  Co. — No.  2  given  for 
Zkkiicd  350  dollars,  payable  nine  months  after  date,  and  No.  3 
Nbwkirs.  given  for  700  dollars,  payable  at  seventeen  months — be 
well  and  truly  paid  at  the  time  for  the  payment  thereof,  by 
the  said  Long  and  Claw  son,  their  heirs,  &c,  or  by  the  said 
Charles  Zekind  (by  whom  the  notes  were  indorsed  to  & 
and  W.  EdsiU),  his  heirs,  &c,  without  delay,  then  and 
from  thenceforth  this  indenture,  and  all  the  estate  hereby 
granted,  shall  cease  and  be  void,  &c.;  but  in  case  of  fail- 
ure of  the  payment  as  herein  above  specified,  then  this  in- 
denture, and  the  estate  hereby  granted,  is  to  remain  abso- 
lute and  in  full  force  and  virtue  in  law." 

It  was  proved  that  the  notes,  or  some  part  of  them,  could 
have  been  collected  from  the  makers,  had  due  diligence 
been  used  after  they  respectively  became  due;  that  the 
makers,  in  the  years  1839  and  1840,  owned  personal  pro- 
perty in  their  possession  to  an  amount  greater  than  the 
amount  stated  in  the  notes;  that  no  demand  upon  the 
makers  of  the  notes  was  made  for  the  money;  that  Zekind 
Sf  Co.  were  never  notified  of  their  non-payment;  and  that, 
in  the  year  1842,  the  makers  were  decreed  and  certified 
bankrupts,  under  the  bankrupt  law  of  the  United  States. 

These  facts  plainly  show  that,  for  the  collection  of  the 
notes  from  the  makers,  no' diligence  was  used;  and,  fur* 
ther,  that  due  diligence,  had  it  been  used,  would  have  been 
availing.  It  follows  that  when  this  suit  was  brought,  the 
defendants  were  not  liable  as  indorsers  of  the  notes.  2 
Blackf.  350.— 6  id.  285.-8  irf.  304.— 7  Ind.  R.  247. 

But  in  support  of  the  decree,  it  is  insisted,  that  a  true 
construction  of  the  condition  of  the  mortgage,  renders  the 
failure  to  use  due  diligence  against  the  makers  of  the  notes, 
or  an  excuse  for  not  using  it,  unimportant  in  the  discussion 
of  this  case;  because  the  condition  expressly  stipulates 
that  the  estate  mortgaged  shall  become  vested  absolutely 
in  the  mortgagees,  unless  the  notes  are  paid  by  the  makers 
or  the  assignors  at  the  time  for  the  payment  thereof,  with- 
out delay.  This  stipulation  is,  indeed,  very  explicit,  and 
seems  to  authorize  the  foreclosure  of  the  mortgage  upon 
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the  mere  failure  to  pay  the  notes  at  maturity.  It  is,  how-  May  Term, 
ever,  contended,  that  the  indorsements,  being  made  concur-  I™*"*  . 
rently  with  the  mortgage,  should  be  construed  as  parts  of  Zbkixd 
the  condition.  We  are  not  inclined  to  adopt  this  con-  Nbwkibk. 
struction.  It  may  be  that  the  indorsements  and  mortgage 
should  be  considered  one  transaction,  and  constitute  but 
one  contract  between  the  parties;  but  when  so  considered, 
the  inquiry  arises,  what  is  that  contract?  It  was,  no  doubt, 
competent  for  the  parties  so  to  stipulate  in  the  condition  of 
the  mortgage  as  to  waive  the  necessity  of  suing,  in  the 
first  instance,  on  the  notes.  Have  they  done  so?  True, 
an  indorsement,  though  in  blank,  is,  in  legal  effect,  a  writ- 
ten contract;  yet  its  terms,  which  the  law  defines,  must  be 
varied,  and  even  controlled,  by  a  written  contemporaneous 
agreement.  And  in  this  case,  it  is  not  an  unfair  conclu- 
sion, that  the  parties  intended  to  control  the  contracts  im- 
plied by  the  indorsements;  because,  in  the  condition  to 
which  we  have  referred,  they  expressly  agree  that  the  deed 
of  mortgage  shall  become  absolute,  if  the  notes  are  not 
paid  at  the  time  for  the  payment  thereof,  without  delay. 
And  such  intent  is  not  even  doubtful,  when  it  is  noted  that 
the  mortgagor  himself  stipulated,  in  effect,  that  he  would 
pay  the  notes,  in  the  event  that  the  makers  failed  to  pay 
them  as  they  respectively  became  due.  We  are  of  opinion 
that  the  whole  transaction,  as  it  appears  in  the  record, 
when  fairly  construed,  at  once  shows  that  the  notes  were 
assigned  to  the  mortgagees,  and  by  them  accepted,  in  view 
of  their  payment  as  they  matured. 

Per  Curiam. — The  judgment  is  affirmed  with  5  per  cent, 
damages  and  costs. 

R.  Breckenridge  and  D.  JET.  Colerick,  for  the  appellants. 

C.  Case,  for  the  appellees. 
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Griffith  v.  The  State.* 

A  motion  for  a  change  of  venue  in  criminal  actions  is,  under  the  statute,  ad- 
dressed to  the  sound  discretion  of  the  Court;  and  the  Supreme  Court  wfll 
not  reverse  a  judgment  because  such  motion  has  been  overruled  by  the  Court 
below,  unless  an  abuse  of  that  discretion  appear  from  the  record. 

It  is  not  error  to  refuse  to  postpone  a  cause  on  account  of  the  testimony  of  an 
absent  witness,  unless  the  materiality  of  such  testimony  is  shown. 

A  new  trial  ought  not  to  be  granted  because  of  the  admission  of  improper  evi- 
dence upon  the  former  trial,  unless  the  illegality  thereof  be  shown. 

It  is  no  error  that  the  Court  overruled  a  motion  in  arrest  of  judgment,  when 
it  does  not  appear  from  the  record  that  any  such  motion  was  ever  made. 

APPEAL  from  the  Montgomery  Circuit  Court. 

Hanna,  J. — Indictment  for  larceny  and  robbing.  Plea 
not  guilty.  Trial;  verdict  of  guilty  on  the  second  count 
Motion  for  a  new  trial  overruled,  &c 

The  errors  assigned  are — 

First — On  the  ruling  upon  the  application  for  a  change 
of  venue. 

The  reasons  given  in  the  affidavit  for  a  change  are,  pre- 
judice and  undue  excitement  growing  out  of  the  trial  of 
the  co-defendants  of  affiant.  This  was,  under  the  statute, 
a  question  for  the  sound  discretion  of  the  Court.  7  Ind. 
R.  164. — 8  uL  441.  We  cannot  perceive  any  abuse  of  that 
discretion. 

Second. — On  the  ruling  upon  the  motion  to  continue. 

The  affidavit  avers  that  the  affiant  can  prove,  by  one 
Amanda  Gvinup,  that  William  Guinup,  her  husband,  and 
a  co-defendant,  "returned  home  on  the  night  of  the  alleged 
larceny  and  robbery,  about  the  hour  of  ten  o'clock,  P.  M, 
and  remained  at  his  home  all  the  balance  of  said  night; 
and  that  from  said  ten  o'clock  of  said  night,  said  Gvinup 
was  not  in  the  company  of  this  defendant,  and  could  not 
be."  The  balance  of  the  affidavit  is  in  reference  to  the 
reason  of  the  absence  of  the  witness,  &c. 

Would  the  facts  alleged  in  the  affidavit  have  been  ma- 
terial if  proved. 


*  This  case  was  decided  on  the  16th  day  of  February,  but  held  back  on  peti- 
tion for  a  rehearing  until  this  day. 
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This  question  we  are  not  prepared  to  answer,  for  the  rea-  Ma7  T«m» 
son  that  the  evidence  is  not  in  the  record,  and,  therefore,       1859, 
we  are  not  informed  as  to  the  precise  period  of  time  at     Gbiggs 
which  the  commission  of  the  offense  was  attempted  to  be    Vickboy. 
established.    Averments  were  wanting  in  the  affidavit  to 
make  it  sufficient,  before  trial,  to  accomplish  the  object 
sought;  and,  after  the  evidence  had  been  heard,  the  Court, 
looking  to  that  evidence  and  the  affidavit,  overruled  a  mo* 
tion  for  a  new  trial    In  the  absence  of  the  evidence,  we 
must  presume  in  favor  of  that  ruling.    Detro  v.  The  State, 
4  Ind.  R.  200.— Hubbard  v.  The  State,  7  id.  160. 

Third. — Upon  the  refusal  of  a  new  trial. 

The  question  involved  in  this  motion,  and  not  already 
adverted  to,  was  upon  the  admission  of  certain  evidence 
in  reference  to  the  occupation  of  the  defendant,  and  those 
joined  in  the  indictment  with  him.  As  the  evidence  is  not 
all  in  the  record,  we  are  not  at  all  informed  as  to  the  con- 
nection in  which  that  objected  to  was  offered;  and  as  we 
can  readily  see  that  a  state  of  facts  might  have  existed 
making  the  evidence  admissible  for  some  purposes,  we  will 
presume  in  favor  of  the  ruling,  in  the  absence  of  the  pur- 
pose thereof,  &&,  appearing  in  the  record. 

The  last  error  assigned  is  upon  the  ruling,  on  the  motion 
to  arrest  the  judgment 

The  answer  to  this  is,  that  no  such  motion  appears  to 
have  been  made. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

&  C.  Wtllson  and  J.  K  McDonald,  for  the  appellant 

W.  P.  Fishback,  for  the  state. 


Griggs  v.  Vickroy. 


APPEAL  from  the  Delaware  Circuit  Court.  Thursday, 

Per  Curiam. — This  was  an  action  by  Vickroy  against 
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Origgs,  for  words  spoken,  which  are  averred  to  charge  in- 
cest, and  to  be,  therefore,  slanderous. 

The  various  sets  of  words  laid  in  the  complaint,  as  hav- 
ing been  spoken,  contain  substantially  a  charge  that  there 
had  been,  before  that  time,  illicit,  carnal  intercourse  be- 
tween Vickroy  and  his  daughter,  naming  her.  There  is  no 
averment  that  Vickroy  had  any  knowledge  of  the  relation- 
ship that  existed  between  him  and  the  female. 

The  demurrer  which  was  filed  to  the  complaint,  should 
have  been  sustained.    Lumpkins  v.  Justice,  1  Ind.  R.  560. 

The  judgment  is  reversed  with  costs.  Cause  remand- 
ed, &c. 

W.  Marsh  and  W.  Brotherton,  for  the  appellant. 


Morgan  v.  Montgomery. 


Thursday, 
June  23. 


APPEAL  from  the  Ohio  Court  of  Common  Pleas. 

Per  Curiam. — But  one  point  is  presented  to  the  Court 
in  this  case,  by  the  brief  of  appellant,  and  that  is  upon  the 
ruling  of  the  Court  in  suppressing  a  deposition.  The 
deposition  was  suppressed  at  the  January  term,  1857.  A 
motion  was  then  made,  founded  upon  the  affidavit  of  the 
defendant  filed  at  the  previous  term,  and  upon  the  sup- 
pressed deposition,  to  continue  the  cause.  The  continu- 
ance was  granted. 

The  record  does  not  contain  the  affidavit  alluded  to,  but 
from  the  connection  in  which  it  is  mentioned,  the  presump- 
tion would,  perhaps,  arise,  that  the  affidavit  had  reference 
to  the  necessity  of  obtaining  the  testimony  of  the  witness 
named  in  the  deposition,  &c. 

The  record  does  not  show  that,  at  the  next  term,  any 
action  was  had  in  regard  to  the  deposition,  nor  that  any 
motion  was  made  to  further  continue;  nor  does  it  contain 
the  evidence  which  was  given  upon  the  trial,  which  was 
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had  at  that  term.    Whether  the  witness,  whose  deposition  M»y  Term, 
had  been  suppressed,  testified  upon  the  trial,  or  whether      1859. 


the  same  facts  contained  in  his  deposition,  were  before  the    Thb  Nbw 
jury  from  other  witnesses,  does  not  appear.   There  was  no  Bailbo'd  Co! 
motion  for  a  new  trial    Under  these  circumstances,  we    0T)1ily 
see  no  error  in  the  record. 

The  judgment  is  affirmed  with  5  per  cent,  damages  and 
costs. 

D.  S.  Major,  for  the  appellant. 

W.  &  Holman,  for  the  appellee. 


Aldrich  v.  Minabd. 


APPEAL  from  the  Warren  Circuit  Court.  Thur*da9, 

Per  Curiam. — A  judgment  was  confessed  upon  a  com-    _ 
plaint,  note,  and  warrant  of  attorney.  luf*  ml 

The  appearance  and  confession  was  by  an  attorney.  No 
affidavit  of  the  party  confessing,  accompanied,  and  was 
filed  with,  the  warrant  of  attorney.    2R.S.  pp.  123, 124. 

The  proceeding  was  erroneous.  McPheeters  v.  Campbell, 
5  Ind.  R.  109. 

The  judgment  is  reversed  with  costs.  Cause  remanded, 
&c.    - 

D.  D.  Pratt,  for  the  appellant. 

JET.  P.  Biddle,  for  the  appellee. 


The  New  Albany  and  Salem  Railroad  Company  v. 
O'Daily  and  Wife. 


APPEAL  from  the  Tippecanoe  Circuit  Court.  Thunday, 

Perkins,  J. — This  was  a  complaint  for  an  injunction 


I  12b< 
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May  Term,   and  a  writ  of  assessment  of  damages  against  The  New 
1859.      Albany  and  Salem  Railroad  Company,  because  said  com- 


The  India*-  pany  was  proceeding  to  lay  a  track  of  their  road  along  a 
Kailbo'd  Co.  certain  street  in  the  city  of  Lafayette,  in  front  of  the  lot  of 
McAhrjw    the  plaintiff     An  injunction  was  granted,  &c. 

A  railroad  in  a  city  is  not,  necessarily,  a  nuisance,  and 
the  injunction  cannot  be  sustained  on  that  ground.  Aug. 
on  Highw.,  p.  217.  See  Wood  v.  Meats,  at  this  term  (1). 
And  so  far  as  the  suit  was  to  obtain  compensation  for 
damages  by  a  statutory  writ  of  assessment,  it  must  fail, 
because  the  appropriation  of  a  public  street  to  the  use  of 
a  railroad,  is  not  a  taking  of  the  private  property  of  the 
owners  of  adjoining  lots,  within  the  meaning  of  the  stat- 
ute giving  that  remedy.  The  action  must  be  one  for  dam- 
ages for  an  injury  as  at  common  law,  if  one  lies  at  all. 
The  Indiana,  Sfc,  Co.  v.  Boden,  10  Ind.  R.  96.—Protzman 
v.  The  Indianapolis,  fyc,  Railroad  Co.,  9  id.  467. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded  to  be  dismissed. 

JET.  W.  Chase,  J.  A.  WUstach,  &  C.  WiUson,  and  J.  E. 
McDonald,  for  the  appellants. 

(1)  Ante,  515. 


The  Indianapolis  and  Cincinnati  Railroad  Company  v. 
McAhren. 

Thw*foy,  APPEAL  from  the  Decatur  Court  of  Common  Pleas. 

Per  Curiam. — Suit  by  McAhren  for  animals  killed  by 
the  cars,  &c,  of  the  company,  commenced  before  a  justice, 
where  a  demurrer  was  filed  to  the  complaint  and  overruled; 
judgment  for  plaintiff.  On  appeal,  no  action  appears  to 
have  been  taken  by  the  Common  Pleas  upon  the  demurrer; 
but  a  trial  was  had,  and  judgment  for  plaintiff. 

It  is  insisted  that  the  failure  to  take  action  upon  the  de- 
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murrer,  was  an  enror  that  should  reverse  the  case*     After  M»y  Term, 
the  demurrer  was  overruled  before  the  justice,  a  trial  was       1859. 
had  upon  issues  of  fact,  which  the  statute  put  in.     Upon     Houux 
the  appeal,  the  party  demurring  did  not  see  proper  to  again     Martin. 
bring  forward  the  question  upon  the  demurrer,  but  went  to 
trial  upon  the  issues  of  fact    We  think  this  operated  as  a 
waiver  of  any  right  which  he  had,  to  have  the  demurrer 
determined    See  The  Indianapolis,  4*c,  Railroad  Co.  v. 
Paramore,at  thiB  term  (1). 

The  questions,  other  than  the  above,  made  in  the  case, 
are  settled  in  the  case  of  the  same  appellants  v.  Tovmsend, 
10  Ind.  R.  38,  and  The  New  Albany,  tip.,  Railroad  Co.  v. 
Maiden,  at  this  term  (2). 

The  judgment  is  affirmed  with  10  per  cent,  damages  and 
costs. 

J.  &  Scobey  and  W.  Oumback,  for  the  appellants. 

O.  B.  Hord  and  X  Gavin,  for  the  appellee. 

(l)4nte,406. 
(2)  Ante,  10. 
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Holman  v.  Martin. 

A  resident  householder  cannot  claim  land  as  exempt  from  sale  upon  execution, 
the  title  to  which  is  in  his  wife. 

Nor  can  he  avail  himself  of  his  own  fraud  in  haying  the  land  conveyed  to  her, 
to  enable  him  to  set  up  such  exemption. 

The  question  of  the  validity  of  the  conveyance  to  the  wife,  arises  between  her 
and  the  creditors  of  the  husband;  and  the  question  being  one  of  met,  it 
would  be  for  a  jury,  or  the  Court  sitting  as  a  jury,  to  determine  it;  and  a 
verdict,  in  such  cases,  if  not  clearly  wrong,  will  not  be  disturbed  by  this 
Court.* 

APPEAL  from  the  Dearborn  Circuit  Court.  ™ttr!#* 

June  S3. 

Per  Curiam. — This  was  a  suit  by  the  appellant  against 
the  appellee,  to  recover  a  tract  of  land.  Trial  by  the 
Court;  judgment  for  the  defendant. 
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May  Tcnn,  The  first  question  is,  upon  the  right  of  the  defendant  to 
1859*  claim  the  property  as  exempt  from  execution;  and  the 
Holmait  second,  whether  a  conveyance  of  the  land  to  the  wife  of 
Mabtik.     the  defendant  was  fraudulent. 

The  defendant  was  living  on  the  property.  He  had  but 
little  personal  property.  The  land  was  conveyed  to  his 
wife,  by  the  person  from  whom  it  was  purchased,  on  the 
1st  of  December,  1856.  At  that  time  he  was  indebted, 
and  afterwards,  to-wit,  in  March,  1857,  a  judgment  was 
rendered  against  him,  upon  which  an  execution  was  issued, 
in  favor  of  Holman,  upon  which  he  purchased  the  land. 
The  defendant  claimed  that  it  ought  not  to  be  sold  on  the 
execution,  because  90  dollars  of  it  belonged  to  his  wife, 
and  he  claimed  the  balance  under  the  exemption  law. 
Afterwards,  and  whilst  the  sheriff  was  offering  the  land  for 
sale,  the  defendant  withdrew  the  claim  of  his  wife,  and 
claimed  the  said  property  under  the  exemption  law.  The 
sheriff  disregarded  the  claim,  and  sold  the  property  to  the 
plaintiff. 

Upon  this  state  of  facts  the  question  of  the  validity  of 
the  sale,  &c.,  arises. 

The  defendant  could  not  claim  the  property  under  the 
exemption  law;  for  the  statute  is,  "  That  an  amount  of  pro- 
perty not  exceeding  in  value  300  dollars,  owned  by  any 
resident  householder,  shall  not  be  liable,"  &c  Here  it  was 
shown  that  the  title  to  the  property  was  not  in  the  defend- 
ant, but  in  his  wife.  Whether  there  had  been  fraud  in  the 
transaction  by  which  he  had  caused  the  title  to  be  so  vested 
in  her,  is  a  question  he  cannot  raise.  In  other  words,  the 
law  will  not  permit  him  to  say  that  he  was  guilty  of  a 
fraud,  and,  therefore,  he  will,  of  his  own  volition,  set  aside 
the  contract,  reclaim  the  title,  and  insist  upon  retaining  the 
property  as  exempt  from  sale,  &c  Mandlove  v.  Burton,  1 
Ind.  R.  39. 

The  question  of  the  validity  of  the  conveyance  to  his 
wife,  arises  between  her  and  the  creditors  of  the  husband. 
She  was  not  made  a  party  to  this  suit  To  have  enabled 
the  Court  to  have  found  that  the  conveyance  to  her  was 
void,  the  question,  which  is,  by  the  statute,  made  one  of 
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fact,  as  to  whether  the  transaction  was  a  fraudulent  one,   M»y  T«"»» 
wcyild  have  to  be  determined  by  the  jury,  or  the  Court  sit-       1859. 
ting  as  a  jury.     Keeping  in  view  the  line  of  decisions     Holmes 
which  this  Court  has  for  a  long  time  followed,  upon  the     Welch. 
subject  of  disturbing  findings  and  verdicts  upon  questions 
of  fact,  we  cannot  disturb  this,  although  our  inclination 
might  have  been  different  from  the  judge  who  heard  the 
evidence. 

The  judgment  is  affirmed  with  costs. 

W.  S.  Holman,  for  the  appellant. 

D.  S.  Major,  for  the  appellee. 


Holmes  and  Another  v.  Welch. 
APPEAL  from  the  Huntington   Cotirt  of   Common  Thunday, 

_.  ^  June  23. 

Pleas. 

Per  Curiam. — Action  by  the  appellants  against  the  ap- 
pellee, on  an  account  for  goods  sold  and  delivered,  viz., 
brandies  and  whiskies. 

The  defendant  answered,  admitting  that  on  the  15th  of 
February,  1856,  he  purchased  from  the  plaintiffs  the  bill  of 
liquors,  in  the  state  of  Indiana;  that  the  same  were  intoxi- 
cating liquors,  and  were  not  sold  to  him  for  medical,  chemi- 
cal, mechanical,  or  sacramental  purposes.  A  counter-claim 
was  also  set  up  for  money  paid  by  the  defendant  to  the 
plaintiffs  for  liquors  thus  sold  by  plaintiffs  to  the  defend- 
ant. 

The  plaintiffs  demurred  to  this  defense;  but  the  demur- 
rer was  overruled,  and  the  plaintiffs  excepted.  Judgment 
for  the  defendant. 

The  demurrer  should  have  been  sustained.  It  has  been 
determined  that,  at  the  time  of  the  sale  in  question,  there 
was  no  law  in  force  in  the  state,  prohibiting  or  regulating 
the  sale  of  intoxicating  liquors.  Meshmeier  v.  The  State, 
11  Ind.  R.  482. 
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May  Term,  The  judgment  is  reversed  with  costs.     Cause  remanded 

1859,  for  further  proceedings.                                                     t 

Blachuh  J.  De  Long,  D.  O.  DaUey,  H.  C.  Newcomb,  and  J.  & 

The  8tatb.  Harvey,  for  the  appellants. 
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Blackman  v.  The  State. 


*|  JeaJ  A  complaint  on  a  forfeited  recognizance  taken  by  a  sheriff,  not  showing  any 

authority  in  the  officer  to  take  the  recognizance,  u  defective. 

A  sheriff  has  not  such  authority  merely  because  he  is  sheriff.  It  Is  only  where 
the  party  to  be  recognised  is  in  his  custody  on  legal  process,  that  he  has 
such  authority. 

An  answer  to  snch  a  complaint,  averring  that  the  person  who  took  the  recog- 
nizance was  not  sheriff,  &c,  and  had  no  authority  to  take  the  same,  is  suffi- 
cient on  demurrer. 

The  acts  of  a  sheriff  de  facto,  under  color  of  office,  are  valid,  although  his 
right  to  the  office  be  in  dispute,  and  although  it  should  turn  out  mat  he  is 
not  entitled  to  it. 

TWfay,  APPEAL  from  the  Noble  Circuit  Court 

UM    '  Worden,  J. — Complaint  by  the  state  against  Blackman, 

on  a  forfeited  recognizance.  The  recognizance,  a  copy  of 
which  is  set  out,  appears  to  have  been  entered  into  before 
Isaac  Swartwout,  sheriff  of  Noble  county,  Indiana,  on  the 
3d  day  of  October,  1857,  by  William  H.  Blackman  and 
Elisha  Blackman,  and  is  conditioned  for  the  appearance  of 
said  William  JET.  at  the  next  term  of  the  Noble  Circuit 
Court,  to  answer  to  a  charge  of  forgery.  Averment  of  the 
non-appearance  of  William  2£,  and  the  forfeiture  of  the 
recognizance. 

Elisha,  on  whom  alone  process  was  served,  answered 
"that  the  supposed  recognizance  was  not  taken  by  any 
person  by  law  authorized  to  take  and  approve  the  same; 
that  said  Swartwout,  before  whom  the  same  purports  to 
have  been  taken  and  approved,  was  not,  at  the  time,  the 
sheriff  of  said  county  of  Noble,  and  had  no  authority  to 
take  and  approve  said  recognizance,  by  reason  whereof  the 
same  is  void." 
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A  demurrer  to  this  answer  was   sustained,  and  final   M*y  Term, 
judgment  rendered  for  the  state.     Exception  having  been       1859. 
taken  to  the  ruling  on  the  demurrer,  the  same  is  here  as-   Blackman 
signed  for  error.  The  State. 

The  complaint  is  perhaps  defective  in  not  showing  any 
facts  authorizing  the  sheriff  to  take  the  recognizance  in 
question.  It  is  not  averred  in  the  complaint,  nor  does  it 
appear  by  the  recognizance  itself,  a  copy  of  which  is  set 
out,  that  the  sheriff  had  any  warrant  or  process  for  the 
arrest  of  said  William  H.  Blackman;  nor  does  any  author- 
ity whatever  appear  for  taking  the  recognizance.  A  sheriff 
has  no  authority,  simply  because  he  is  a  sheriff,  to  take  and 
approve  such  recognizance.  It  is  only  where  the  party  to 
be  recognized  is  in  his  custody  by  legal  process,  that  a 
sheriff  is  authorized  to  take  a  recognizance. 

The  answer,  we  think,  was  sufficient.  It  avers  that 
Swartwout  was  not  the  sheriff  of  Noble  county,  and  had 
no  authority  to  take  the  recognizance. 

The  objection  pointed  out  by  the  demurrer  is,  that  the 
answer  does  not  aver  that  Swartwout,  at  the  time,  &<%,  was 
not  acting  as  the  sheriff  of  Noble  county.  The  answer, 
we  think,  is  equivalent  to  an  allegation  that  Swartwout 
was  not  sheriff,  either  de  facto  or  de  jure.  If  he  was  act- 
ing as  sheriff  in  fact,  under  color  of  office,  his  acts  would 
be  valid,  although  his  right  to  the  office  might  be  in  dis- 
pute, and  although  it  might  turn  out  that  he  was  not  en- 
titled to  the  office  at  all.  But  in  such  case  we  think  the 
state  should  have  taken  issue  on  the  allegations  in  the  an- 
swer; and  if,  on  the  trial,  it  appeared  that  Swartwout  was 
acting  as  sheriff  under  color  of  office,  that  would  have  been 
sufficient  to  sustain  the  recognizance,  and  if  not,  the  recog- 
nizance would  appear  to  have  been  taken  by  a  mere  usurp- 
er, without  color  of  authority,  and  would  be  void. 

The  demurrer  to  the  answer  should  have  been  overruled. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

A.  Ellison,  for  the  appellant. 
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Coulson  v.  The  Board  of  Commissioners  of  Cass 
County. 

APPEAL  from  the  Cass  Court  of  Common  Pleas. 

Per  Curiam. — Suit  by  the  appellees  against  the  appel- 
lant, on  a  note  for  300  dollars,  dated  January  4, 1856. 

Defense,  that  the  note  was  given  for  liquors  sold  con- 
trary to  law.  Demurrer  to  answer  sustained,  and  final 
judgment  for  the  plaintiff.  This  was  right,  as  has  been 
decided  in  the  case  of  Holmes  v.  Welch,  at  the  present 
term  (1). 

It  is  urged  that  the  amount  recovered  was  too  much, 
and  it  appears  to  have  been  about  50  cents  more  than 
was  due  at  the  time  judgment  was  rendered;  but  for  thiB 
trifling  error  in  the  computation,  the  judgment  will  not  be 
reversed. 

The  judgment  is  affirmed  with  3  per  cent,  damages  and 
costs. 

D.  D.  Dykeman  and  H.  P.  Biddle,  for  the  appellant. 

D.  D.  Pratt,  for  the  appellees. 


(1)  Ante,  555. 


Adams  and  Others  v.  Brown  and  Another. 


TJmr&day, 
June  23. 


APPEAL  from  the  Lagrange  Court  of  Common  Pleas. 

Per  Curiam. — Judgment  by  default* 

The  only  error  complained  of  is,  as  to  the  sufficiency  of 
the  service.  The  writ  was  returned  "served  by  reading" 
as  to  two  of  the  defendants,  and  "by  copy,"  as  to  the 
other.  If  there  was  any  defect  as  to  the  service  or  return, 
a  motion  should  have  been  made  in  the  Court  below  to 
set  aside  the  default.  Blair  v.  Davis,  9  Ind.  R.  236. — Hoi" 
singer  v.  Robinson,  11  id.  439.     This  was  not  done. 
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The  judgment  is  affirmed  with  10  per  cent,  damages   M»y  Term, 
and  costs.  1859. 


J.  M.  Flagg,  for  the  appellants.  Fuller 


▼. 


A  Ellison,  for  the  appellees.  Adams. 


Sangsteb  v.  Griner. 


APPEAL  from  the  Fountain  Circuit  Court.  Thursday, 

Per  Curiam. — In  this  case  there  are  no  errors  assigned, 
for  which  reason  the  appeal  must  be  dismissed.  The 
judgment  below  is  so  clearly  right,  that  were  the  cause 
properly  before  us,  it  would  be  affirmed  with  damages. 
But  there  being  nothing  before  us,  for  the  want  of  an  as- 
signment of  errors,  we  can  only  dismiss  the  appeal. 

The  appeal  is  dismissed  with  costs. 

D.  W.  Voorhees,  for  the  appellant. 

C  Tyler,  for  the  appellee. 


June  23. 


Fuller  and  Others  v.  Adams. 

APPEAL  from  the  Lagrange  Circuit  Court.  S^S*' 

Worden,  J. — Suit  by  Adams  against  Filler  and  others 
on  a  bond,  by  which  the  defendants  became  bound  to  pay 
certain  debts,  in  consideration  of  the  sale  by  Adams  to  Ful- 
ler of  his  interest  in  a  certain  partnership  between  them. 

While  the  cause  was  pending,  on  affidavit  of  the  plain- 
tiff, the  Court  made  an  order  appointing  a  receiver  to  col- 
lect and  receive  the  partnership  effects. 

From  this  order,  the  cause  not  having  been  finally  dis- 
posed of,  Fuller  appeals  to  this  Court. 
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May  Term,       This  is  not  a  "final  judgment"  from  which  an  appeal 
1859.      ues  to  this  cto^  under  §  660,  2  R.  S.  p.  158;  nor  is  it 


Tot  New  stich  an  interlocutory  order  as  may  be  appealed  from  un- 
Railro'd  Co!  der  §  676.  The  first  specification  of  this  section  contem- 
Bbeler.  pla^8  "^e  delivery  or  assignment  of  any  securities,  evi- 
dences of  debt,  documents,  or  things  in  action", to  a  party, 
and  not  to  a  receiver  who  may  be  appointed  to  receive 
effects  to  be  disposed  of  on  the  final  disposition  of  the 
cause.     Wood  v.  Brewer,  9  Ind.  R.  86. 

From  the  order  in  question,  no  appeal  lies  to  this  Court 
Per  Curiam. — The  appeal  is  dismissed  with  costs. 
A.  Ellison,  for  the  appellants. 


The  New  Albany  and  Salem  Railroad  Company  r. 

Beeler. 

S^'  APPEAL  from  the  Washington  Circuit  Court. 

Per  Curiam. — Action  commenced  before  a  justice  of 
the  peace  by  the  appellee  against  the  appellants  to  recover 
damages  for  the  killing  of  stock  by  the  defendants,  at  a 
place  where  their  road  was  not  fenced,  the  plaintiff  not 
owning  the  land  adjoining  the  road,  where  the  animals 
were  killed.  On  appeal  to  the  Circuit  Court,  the  plaintiff 
recovered,  and  the  defendants  appeal  to  this  Court. 

The  question  argued  by  counsel  in  this  cause  has  al- 
ready been  determined  against  the  appellants.  The  In- 
dianapolis, Sfc.,  Railroad  Co.  v.  Townsend,  10  Ind.  R.  38. 

The  judgment  is  affirmed  with  6  percent,  damages  and 
costs. 

W.  O.  Cooper,  for  the  appellants. 

C.  L.  Dunham  and  JET.  Hejfren,  for  the  appellee. 
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May  Term, 


Vaughn  v.  Dayton. 


1869. 


Williams 

APPEAL  from  the  Lagrange  Court  of  Common  Pleas.      Jokes. 

Per  Curiam. — Action  by  the  appellee  against  the  appel-  ^Iwntkw 
lant,  to  recover  damages  for  an  alleged  obstruction  of  s.June^-m 
public  street  or  highway.     The  pleadings  put  in  issue  the 
existence  of  the  alleged  street. 

Trial  by  jury;  verdict  and  judgment  for  the  plaintiff 

The  title  of  a  railroad  company  to  run  her  road  over 
land,  as  also  the  easement  of  a  public  highway,  have  been 
held  such  a  title  to  real  estate  as  could  not  be  tried  in  the 
Common  Pleas,  for  want  of  jurisdiction.  The  President, 
8fC,  of  the  Cincinnati,  tifc.,  Railroad  Co.  v.  Sipe,  11  Ind. 
R.  67. — Timmons  v.  Switzer,  id.  363. 

This  case  falls  within  those  cited,  on  the  authority  of 
which  the  judgment  must  be  reversed. 

The  judgment  is  reversed  with  costs.  Cause  remand* 
ed,  &c. 

A.  Ellison,  for  the  appellant. 

J.  M.  Flagg,  for  the  appellee. 


Williams  v.  Jones  and  Others. 

Parol  evidence  is  not  admissible,  in  the  first  instance,  to  prove  the  receipt  of  a 
judgment.  If  the  receipt  be  upon  the  record,  the  record,  or  a  transcript  of 
it,  must  be  produced.  If  it  be  upon  a  separate  paper,  and  delivered  to  the 
opposite  party  in  the  suit,  notice  must  be  given  to  him  to  produce  it  on  the 
trial,  and  upon  his  failure  to  do  so,  the  contents  of  it  may  be  proved  by 
parol 

In  a  suit  upon  an  agreement  to  deliver  a  certain  amount  in  cash  notes,  the 
value  of  the  notes,  as  found  by  the  jury,  and  not  the  amount  stated  in  the 
agreement,  is  the  measure  of  damages. 

APPEAL  from  the  Madison  Court  of  Common  Pleas.   Saturday, 
Perkins,  J. — Suit  upon  the  following  agreement:  June  25' 

"8900.   On  or  before  the  1st  day  of  April  next,  I  promise 
Vol.  XIL— 36 
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May  Term,  to  assign  over  and  indorse  to  Jones  Brothers  if  Co.,  900  dol- 
_  ^!____  lars  in  cash  notes,  drawing  6  per  cent,  interest,  on  good, 
Williams  solvent  men,  resident  in  Madison  county,  Indiana,  all  waiv- 
Jokb0.  ing  relief  from  valuation  laws  of  said  state,  and  then  due, 
in  consideration  of  their  receipting  to  Oran  Carver  full 
payment  of  the  judgment  which  they  recovered  against 
him  in  the  District  Court  of  the  United  States  for  the  dis- 
trict of  Indiana,  at  the  May  term  thereof,  1855,  and  surren- 
dering up  to  me  the  notes  which  they  hold  as  collaterals, 
executed  by  John  Harris  to  said  Carver,  it  W.  Williams. 
December  22, 1855." 

The  complaint  averred  that  the  receipt  was  executed  and 
the  collaterals  delivered,  but  that  the  notes  were  not  as- 
signed over. 

Answer,  denying  the  execution  of  the  receipt  and  the  de- 
livery of  the  collaterals. 

On  the  trial,  the  Court  permitted  parol  evidence  of  the 
receipt.  This  was  error.  If  the  receipt  was  upon  the  re- 
cord of  the  judgment,  the  record,  or  a  transcript  of  it, 
should  have  been  produced.  If  the  receipt  was  not  upon 
the  record,  but  was  upon  a  separate  paper,  and  delivered 
to  the  defendant,  notice  should  have  been  given  to  him  to 
produce  it  on  the  trial,  and  on  his  failure  to  do  so,  the  con- 
tents might  have  been  proved  by  parol. 

In  the  assessment  of  damages,  the  Court  held  that  they 
should  be  for  the  sum  expressed  on  the  face  of  the  written 
agreement.  According  to  the  case  of  Parks  v.  Marshall, 
10  Ind.  R.  20,  and  the  authorities  there  cited,  the  value  of 
the  notes  to  be  assigned,  as  found  by  a  jury,  would  be  the 
measure  of  damages. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause   remanded  for  another  trial. 

W.  R.  Pierse,  for  the  appellant. 

M.  S.  Robinson,  for  the  appellees. 
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May  Term, 


Fish  and  Another  v.  Smith, 


1869. 


Francis 


APPEAL  from  the  Tipton  Court  of  Common  Pleas.         Wakes*. 

Perkins,  J. — Suit  for  fraud  and  breach  of  warranty  in  Saturday, 
the  sale  of  a  horse.     Answer  in  denial.    Jury  trial.    Judg-  June  25- 
ment  for  the  defendant. 

There  is  but  one  point  in  the  case.  After  the  jury  had 
retired  to  their  room  to  consult  of  their  verdict,  they  sent 
to  the  judge  information  that  they  desired  instruction  upon 
a  point.  Instead  of  calling  the  jury  back  to  the  Court- 
room, and  instructing  them  in  the  presence  of  the  parties, 
the  judge,  without,  it  is  admitted,  intending  any  wrong, 
went  into  their  room  and  gave  them  instructions  in  the  ab- 
sence of  the  parties,  and  without  their  consent.  This  is  a 
practice  not  to  be  tolerated.  It  is  an  error  for  which  the 
case  must  be  reversed.  How,  under  our  practice,  where 
exceptions  must  be  taken  at  the  time  an  act  is  done,  can 
the  parties  avail  themselves  of  this  right,  if  the  judge,  at 
his  pleasure,  can  instruct  the  jury  in  private?  This  is  suf- 
ficient reason  to  condemn  the  practice,  aside  from  its  in- 
trinsic impropriety.  HaU  v.  The  State,  8  Ind.  R.  439,  and 
note  2. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded  for  another  trial. 

J.  A.  Lewis  and  J.  Green,  for  the  appellants. 


Francis  v.  Warren  and  Another. 

APPEAL  from  the  Montgomery  Court  of   Common  Saturday, 
Pleas.  June2y 

Per  Curiam. — The  complaint  alleges  that  Warren  and 
Burk,  on  the  24th  of  August,  1857,  pat  into  the  hands  of 
Francis,  who  was  the  defendant,  400  dollars,  to  buy  hogs 
for  them,  at  5  dollars  per  hundred  weight  gross,  if  they 
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May  Term,  could  be  had  at  that  price,  and  if  not,  the  defendant  was  to 
1859.  refund  the  money;  that  at  the  time  he  received  the  money, 
Frahcis  he  executed  a  receipt,  which  was  filed  with  the  complaint, 
Warren,     and  reads  thus: 

"August  24, 1857.  Received  of  Levin  Warren  and  Ro- 
bert Burk  400  dollars,  for  to  buy  hogs  with,  at  5  dollars 
gross,  if  I  can  get  them;  if  not,  I  refund  the  money.  Elias 
Francis.91 

It  is  averred  that  the  defendant  never  furnished  or  deli- 
vered to  the  plaintiffs  any  hogs,  in  performance  of  his  un- 
dertaking, but  excused  himself  from  such  performance  by- 
asserting  that  he  could  not  buy  hogs  at  the  price  stipulated, 
and  on  the  29th  of  September,  1857,  refunded  245  dollars, 
50  cents,  of  said  400  dollars,  leaving  a  balance  of  154  dol- 
lars. 50  cents,  which  he  refuses  to  refund,  &c 

Defendant,  in  his  answer,  says  "he  bought  145  dollars, 
50  cents'  worth  of  hogs  for  the  plaintiffs,  and  had  them 
ready  to  deliver,  on  his  farm  in  Montgomery  county,  on  the 
29th  of  September,  1857,  at  5  dollars  per  hundred  weight 
gross,  in  part  performance  of  said  contract,  and  still  has 
them  on  said  farm,  ready  to  be  delivered  to  the  plaintifis, 
and  he  offered  so  to  deliver  them  on  that  day;  but  the 
plaintiffs  refused  to  receive  them;  and,  further,  that  the 
plaintiffs  and  defendant  then  and  there,  in  consideration  of 
the  refunding  of  the  balance  of  said  400  dollars,  as  alleged 
in  the  complaint,  rescinded  the  contract  so  far  as  he  was 
bound  thereby  to  purchase  the  residue  of  said  hogs — he, 
the  defendant,  having  executed  and  performed  that  part  of 
the  contract  which  was  not  rescinded  by  agreement  of  the 
parties,  by  purchasing  the  hogs,  now  on  his  farm,  for  the 
plaintiffs." 

Demurrer  to  the  answer  sustained,  and  final  judgment 
for  the  plaintiffs. 

This  defense  is  inaccurate  in  point  of  form;  but  as  we 
understand  it,  the  defendant,  on  the  29th  of  September, 
1857,  refunded  245  dollars,  50  cents,  to  the  plaintiffs,  and 
that  the  parties  then,  in  consideration  of  such  refunding,  re- 
scinded the  contract  for  the  delivery  of  the  hogs  as  to  that 
amount;  that  for  the  residue  of  the  400  dollars  by  them 
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advanced,  he  had  bought  154  dollars,  50  cents'  worth  of  May  Term, 
hogs,  which  were  then  on  his  farm  in  Montgomery  county,       1859. 
and  which  he  then  offered  to  deliver  to  the  plaintiffs,  in  full     Coffet 
execution  of  that  part  of  the  contract  not  rescinded;  but     Collier. 
that  they  refused  to  receive  them,  and  he  still  has  them 
ready  on  his  farm,  &c.     This,  it  seems  to  us,  was  a  valid 
defense.     The  parties  had  a  perfect  right  to  change  or 
modify  their  contract  in  respect  to  the  purchase  and  deli- 
very of  the  hogs;  and  we  think  they  have,  in  this  instance, 
done  so,  upon  a  consideration  which  the  law  deems  suffi- 
cient, viz.,  the  refunding  of  the  245  dollars,  50  cents.     The 
demurrer  should  have  been  overruled. 

The  judgment  is  reversed  with  costs.     Cause  remand- 
ed, &c. 

I  Naylor,  for  the  appellant. 


Coffey  v.  Collier  and  Another. 

APPEAL  from  the  Morgan  Court  of  Common  Pleas.  ^r^' 
Per  Curiam. — Coffey  sued  Richard  and  Joel  Collier  be- 
fore a  justice  of  the  peace,  upon  a  promissory  note  for  the 
payment  of  22  dollars.  The  justice  gave  judgment  for 
the  plaintiff,  and  the  defendants  appealed.  In  the  Com- 
mon Pleas,  they  moved  to  dismiss  the  cause,  on  the  ground 
that  the  plaintiff  had  not,  when  he  commenced  his  suit 
before  the  justice  (he  being  a  non-resident  of  the  county 
in  which  it  was  commenced),  given  security  for  costs. 
Pending  this  motion,  the  plaintiff  offered  to  give  such  se- 
curity; but  his  offer  was  refused.  The  defendants'  motion 
was  sustained,  and  the  cause  dismissed,  &c. 

The  code  says,  justices  shall  require  security  for  costs 
from  plaintiffs  living  out  of  the  county.  2  R.  8.  p.  460, 
§  55.  But  here,  the  record,  though  it  shows  that  the  de- 
fendants appeared  before  the  justice,  and  contested  the 
plaintiff's  suit,  fails  to  show  that  they  even  suggested  his 
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May  Term,   non-residency.     And  the  defendants  having  appealed,  the 
1859.      cause  must  be  considered  in  the  Common  Pleas  de  novo. 


Holcomb     And  the  result  is,  that  security  for  costs  could  not  be  *e- 


T. 


McDonald,  quired  in  that  Court,  unless  the  plaintiff  was  a  non-resi- 
dent of  the  state.    Id.  pp.  127,  463,  §§  402,  67. 

The  judgment  is  reversed  with  costs.  Cause  remand- 
ed, &c. 

J.  W..  Gordon  and  O.  J.  Glisner,  for  the  appellant. 

A.  A.  Barrickman,  for  the  appellees. 


Holcomb  v.  McDonald. 


If  a  defendant  in  a  salt  before  a  justice  of  the  peace,  appear  and  answer,  and 
afterwards  refuse  to  defend  farther,  on  the  ground  that  he  is  not  a  resident 
of  the  county,  letting  his  appearance  stand,  the  justice  most  proceed  with 
the  cause;  and  if  judgment  be  rendered  against  him,  and  he  appeal  and  re- 
duce the  judgment  fire  dollars  or  more,  he  will  be  regarded  as  haying  ap- 
peared in  both  Courts,  and  the  costs  in  the  appellate  Court  must  go  against 
the  plaintiff. 

Saturday,  APPEAL  from  the  Warrick  Court  of  Common  Pleas. 

Davison,  J. — Holcomb  sued  McDonald  before  a  justice 
of  the  peace.  The  parties  appeared.  To  the  complaint, 
the  defendant  filed  his  answer,  setting  up  an  offset  against 
the  plaintiff's  demand.  Reply  in  denial  of  the  answer. 
There  was  a  trial,  which  resulted  in  a  judgment  in  favor  of 
the  plaintiff  for  8  dollars.  At  the  proper  time,  the  plaintiff 
moved  for  a  new  trial.  His  motion  was  sustained,  and  a 
new  trial  granted*  Upon  the  day  fixed  for  the  new  trial, 
both  parties  appeared  before  the  justice.  And  the  defend- 
ant  objected  to  the  sufficiency  of  the  notice  of  the  new 
trial;  but  his  motion  was  overruled.  And  thereupon  he 
refused  to  defend,  on  the  ground  that  he  was  not  a  resident 
of  Warrick  county.  After  this,  the  trial  proceeded;  but  it 
does  not  appear  that  the  defendant  took  any  further  part 
in  the  proceedings.     One  witness  was  examined,  and  final 
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judgment  rendered  against  defendant  for  25  dollars,  from   M»y  Term, 
which  he  appealed.     In  the  Common  Pleas,  the  cause  was       1859. 
tried  by  the  Court,  who  rendered  a  judgment  in  favor  of     Hcblbe 
the  plaintiff  for  15  dollars,  and  against  him  for  costs.  Pulumt. 

The  error  assigned,  relates  alone  to  the  judgment  against 
the  plaintiff  for  costs.  The  statute  says:  " If  either  party 
against  whom  judgment  has  been  rendered  appeal,  and 
reduce  the  judgment  against  him  five  dollars  or  more,  he 
shall  recover  his  costs  in  the  Common  Pleas  or  Circuit 
Court,  when  the  appellant  appeared  before  the  justice." 
2  R.  S.  p.  464,  §  70. 

In  this  case,  the  judgment  was  reduced  more  than  five 
dollars.  But  it  is  contended  that  McDonald,  the  appellant 
in  the  Common  Pleas,  did  not  appear  before  the  justice. 
We  think  otherwise.  He  appeared  and  answered;  and 
the  record  fails  to  show  that  he  ever  withdrew  his  appear- 
ance. The  mere  fact  that  he  refused  to  defend,  while  he 
suffered  his  appearance  and  pleadings  to  stand,  would  not 
have  authorized  a  judgment  by  default  or  nil  dicit.  Hence, 
the  justice  could  not  do  otherwise  than  proceed  in  the  trial 
of  the  cause.  He  must,  therefore,  be  regarded  as  having 
appeared  at  both  trials;  and  the  result  is,  there  is  no  error 
in  the  judgment  of  the  Common  Pleas. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

J.  G.  Janes  and  J.  E.  Blythe,  for  the  appellant. 

/.  Lockhart,  for  the  appellee. 


Hubler  and  Another  v.  Pullen  and  Others. 

Suit  by  the  assignees  against  the  acceptors  of  a  bill  of  exchange  payable  at  a 
bank  in  Indiana.  Answer,  that  the  bill  was  given  in  consideration  of  a 
quantity  of  pig  iron,  which  was  warranted  to  be  of  a  certain  quality;  that 
it  was  not  of  the  quality  warranted;  that  the  assignees  knew  the  considera- 
tion of  the  bill;  and  that  they  were  agents  of  the  payees  of  the  bill.  De- 
murrer sustained  on  the  ground  that  by  $  81,  2  R.  S.  p.  44,  the  law  mer- 
chant is  so  changed  that  no  defense  can  be  set  up  to  a  bill  payable  at  a  bank, 
against  a  mala  fide  assignee. 
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May  Term,    Held,  1.  That  the  section  referred  to  simply  enacts  the  role  of  the  law  mer- 
1859.  chant,  and  is  applicable  to  bona  fide  assignees. 

2.  But  that  the  demurrer  was  correctly  sustained,  because  of  the  indefiniteness 
of  the  i 


HUBLBft 

T. 
PCLLEK. 

Saturda  APPEAL  from  the  Tippecanoe  Circuit  Court 

June  25. '  Perkins,  J. — Suit  by  the  assignees  against  the  acceptors 

of  a  bill  of  exchange  payable  at  a  bank  in  Indiana. 

Answer,  that  the  bill  was  given  in  consideration  of  the 
sale  of  a  quantity  of  pig  iron,  which  was  warranted  to  be 
of  a  certain  quality;  that  it  was  not  of  the  quality  war- 
ranted; that  the  assignees  knew  the  consideration  of  the 
bill,  and  further,  that  they  were  the  agents  of  the  assign- 
ors. 

Demurrer  to  this  answer  sustained,  and  final  judgment 
for  the  plaintiffs. 

The  demurrer  was  sustained  on  the  ground  that  §  81,  2 
R.  S.  p.  44,  had  so  changed  the  law  merchant  in  this  state, 
that  no  defense  could  be  set  up  to  a  note  payable  at  bank, 
against  a  mala  fide  assignee. 

This  ground,  we  think,  was  erroneous.  We  construe 
the  section  quoted,  as  simply  enacting  the  rule  of  the  law 
merchant,  and  to  be  applicable  to  bona  fide  assignees. 

But  we  think  the  demurrer  was  rightly  sustained  on  an- 
other ground,  viz.,  indefiniteness  of  the  answer. 

The  plaintiffs,  it  must  be  observed,  are  the  assignees  by 
indorsement,  and  are  thus  the  legal  holders  of  the  bill. 

The  answer  sets  up  two  grounds  of  defense — 

1.  That  the  plaintiffs  are  the  agents  of  the  assignors, 
the  payees  of  the  bill,  and,  hence,  have  not  the  equitable 
interest. 

But  this  allegation  is  too  vague  to  defeat  the  suit  on 
this  ground.  It  does  not  aver  that  the  plaintiffs  are  the 
agents  of  the  payees  in  the  collection  of  this  bill.  They 
may  be  agents  for  them  in  their  general  business,  and  this 
bill  may  have  been  assigned  to  them,  nevertheless,  for  a 
valuable  consideration.  They  may  have  purchased  it,  or 
taken  it  in  payment  for  their  services. 

An  answer,  to  defeat  the  suit  of  the  legal  holder,  on  the 
ground  of  want  of  interest,  must  be  certain. 
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2.  Another  ground  of  defense  is,  notice  of  the  true  char-   May  Ten*, 


acter  of  the  bill. 

It  does  not  follow,  as  will  be  manifest  from  what  we 
have  said,  that  the  plaintiffs  necessarily  had  this  knowledge, 
simply  because  they  were  agents  of  the  payees.  And  aside 
from  the  allegation  of  that  fact,  the  answer  asserts  only 
that  they  knew  that  the  bill  was  given  for  iron  sold  upon 
a  warranty.  It  does  not  aver  that  they  had  any  knowledge 
that  the  iron  delivered  did  not  fill  the  warranty.  And,  as 
the  bill  was  assigned  before  due,  we  think,  not  without 
some  hesitation,  we  admit,  that  that  allegation  is  not  suffi- 
cient to  show  that  they  were  not  bona  fide  holders.  See 
Goddard  v.  Lyman,  14  Pick.  268,  and  Byles  on  Bills,  top 
p.  181,  note. 

If  the  indorsees  had  had  notice  of  the  breach,  as  well 
as  of  the  warranty,  the  case  would  have  fallen  within 
Moses  v.  Mead,  1  Denio,  378. 

Per  Curiam. — The  judgment  is  affirmed  with  1  per  cent, 
damages  and  costs. 

G.  A.  Wood  and  JD.  P.  Vinton,  for  the  appellants. 
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Waldo  v  Wallace. 

In  determining  whether  or  not  an  office  is  judicial  in  its  character,  within  the 
meaning  of  $  16,  art.  7,  of  the  constitution,  the  Courts  will,  where  the  statute 
is  not  clear  upon  the  point,  look  to  the  jurisdiction  and  duties  of  the  officer. 

The  mayor  of  a  city,  organized  under  the  general  law  of  1857,  is  a  judicial 
officer,  within  the  meaning  of  that  constitutional  provision,  if  at  the  time  of 
his  election  no  order  had  been  made  by  the  city  council  for  the  election  of  a 
city  judge,  and  no  such  judge  had  been  elected. 

The  executive  and  administrative  duties  of  the  mayor  of  a  city,  under  the  act 
of  1857,  are  not  within  the  executiye  and  administrative  departments  of  the 
state  government,  as  established  by  the  constitution.  In  respect  to  such 
duties,  the  mayor  is  merely  an  officer  of  a  municipal  corporation;  and  he 
may  discharge  such  duties  and  his  judicial  functions  at  the  same  time,  with- 
out violating  $  1  of  art.  3  of  the  constitution. 

The  judicial  duties  of  the  mayor  are  not  incidental  to  his  municipal  office,  but 
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separate  and  independent  of  it;  for  he  is  clothed,  in  this  respect,  with  gene- 
ral power  to  administer,  judicially,  the  laws  of  the  state. 

The  statute  conferring  judicial  powers  upon  the  mayor  of  a  city,  is  not  uncon- 
stitutional. 

The  mayor  of  a  city,  under  the  act  of  1857,  when  acting  as  such,  is  not  a  state 
officer;  and  in  acting  both  as  mayor  and  city  judge,  he  acts  in  two  capaci- 
ties. Thus,  the  same  act  may,  on  the  same  day,  be  punished  by  him  onoe 
as  mayor,  acting  for  the  city,  and  once  as  judge,  for  a  violation  of  the  laws 
of  the  state ;  and  one  of  these  prosecutions  will  be  no  bar  to  the  other.  Per- 
kins, J. 

And  though  he  would  act  in  two  capacities  or  offices,  but  one  of  them  would 
be  an  office  under  the  state.    Perkins,  J. 

A  Court  is  a  tribunal  charged  with  a  substantive  duty— the  exercise  of  judicial 
power;  and  a  judicial  officer  is  the  person  appointed  to  exercise  that  power. 
Perkins,  J. 

A  judge  will  be  not  the  less  a  judicial  officer  because  some  duties  he  may  have 
to  perform  are  administrative  in  their  character;  nor  will  an  administrative 
officer  become  a  judicial  officer  simply  because  some  of  his  duties  may  be, 
to  some  extent,  judicial  in  their  character.    Pebkik 8,  J. 

The  duties  of  a  mayor,  as  a  state  officer,  are  entirely  judicial;  and  they  are 
continuous  for  his  official  term,  and  are  discharged  in  the  form  and  with  the 
effect  of  proceedings  in  the  other  Courts  of  the  state.    Perkins,  J. 

A  mayor  being  a  judicial  officer  of  the  state,  elected  in  a  manner  which,  under 
the  unrestricted  power  of  creating  Courts  conferred  by  the  constitution,  the 
legislature  might  adopt,  he  is  ineligible  to  any  office  other  than  a  judicial 
one,  during  the  term  for  which  he  is  elected.    Perkins,  «T. 

APPEAL  from  the  Marion  Circuit  Court 
Hanna,  J. — The  city  of  Indianapolis  is  incorporated 
under  the  general  law  for  the  incorporation  of  cities,  ap- 
proved March  9,  1857.  [Acts  of  1857,  p.  42.]  At  the 
municipal  election  in  May  of  that  year,  Wallace  was 
elected  mayor  for  the  term  of  two  years. 

The  common  council  had  not  ordered  the  election  of  a 
city  judge,  as  they  were  authorized  to  do  by  §  9  of  that  act. 
In  the  absence  of  such  order  and  election,  it  is  enacted  by 
§  18,  among  other  things,  that  "  He  [the  mayor]  shall  hold 
a  city  Court  every  day,  Sundays  excepted,  at,  &c.;  whilst 
sitting  as  such  Court,  he  shall  have  exclusive  jurisdiction 
of  all  prosecutions  for  violation  of  the  by-laws  and  ordi- 
nances of  the  city  and  township  in  which  such  city  is  situ- 
ated; he  shall  have,  within  the  limits  of  said  city,  the  juris- 
diction and  powers  of  a  justice  of  the  peace,  in  all  matters 
civil  and  criminal  arising  under  the  laws  of  this  state,  and 
for  crimes  and  misdemeanors  his  jurisdiction  shall  be  co- 
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extensive  with  the  county  in  which  such  city  is  situated:   May  Term, 

provided,  that  in  trials  before  him,  he  shall  have  power  to       1859. 

adjudge  imprisonment  as  a  part  of  his  sentence,  not  ex-      Waldo 

ceeding  thirty  days  in  the  city  or  county  prison.     In  all    Wallace. 

[indictments]  in  the  city  judge  or  mayor's  Court,  either 

party  may  have  a  trial  by  jury,  and  a  change  of  venue  to 

a  justice  of  the  peace  in  such  city,  and  appeal  to  a  Court 

of  competent  jurisdiction,  under  the  same  restriction,  and 

in  the  same  manner,  as  in  a  justice's  Court;  except  in  cases 

where  the  mayor  has  exclusive  jurisdiction,  no  change  of 

venue  shall  be  allowed     The  same  rules  of  pleadings  and 

practice  shall  be  observed  in  the  city  or  mayor's  Court  that 

are  in  justices'  Courts.    *    *    *    *     All  fines  and  penalties 

collected  by  him  shall  be  paid  into  the  city  treasury,  except 

when  otherwise  directed  by  acts  prescribing  the  duties  and 

powers  of  justices  of  the  peace.     If  the  common  coi^paikv*"****^  ,. 

shall  deem  it  expedient  for  the  interests  of  such  WXg&R^A^  >;\ 

cause  a  judge  to  be  elected,  the  same  may  be  done  ^fc  any  '  ?' 

general  election  at  which  the  mayor  shall  also  be  epcj^d^  C)\i]"\^'\ 

and  such  city  judge  shall  give  the  like  bond  as  the  jfnayor  -fc 

is  herein  required  to  give,  and  he  shall,  from  and  afra4ifer  £  --.-'• T.  £ 

due  qualification,  perform  all  the  judicial  duties  hereilitafi^      ...s.  *.-.-«* 

quired  to  be  performed  by  the  mayor."  v 

Wallace  took  upon  himself  the  duties  of  the  office  of 
mayor — among  others,  those  of  a  judicial  character  above 
set  forth. 

Within  the  two  years  for  which  he  was  elected  mayor, 
he  resigned  that  office  and  was  a  candidate,  and  received 
the  greatest  number  of  votes,  for  the  office  of  sheriff  of 
Marion  county.  This  proceeding  was  commenced  by 
Waldo,  to  test  the  question  of  his  eligibility  to  the  latter 
office,  under  §  16,  of  art  7  of  the  constitution  of  Indiana, 
[which  reads  thus]:  "No  person  elected  to  any  judicial 
office,  shall,  during  the  term  for  which  he  shall  have  been 
elected;  be  eligible  to  any  office  of  trust  or  profit  under  the 
state,  other  than  a  judicial  office." 

Was  the  office  of  mayor  of  the  city  of  Indianapolis,  dur- 
ing the  term  for  which   Wallace  was  elected,  a  judicial 
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May  Term,   office,  within  the  meaning  of  the  constitutional  provision 
1859.      above  quoted? 

Waldo  We  say  during  that  term,  because  it  is  not  pretended 

Wallacb.  hut  that  the  common  council,  by  ordering  the  election  of  a 
city  judge,  for  any  succeeding  term,  might  take  from  the 
office  of  mayor  all  duties,  and  divest  that  officer  of  all 
powers,  of  a  judicial  character.  But  it  is  averred  that 
such  order  had  not  been  made  preceding  the  election  for 
that  term;  that  after  the  election  of  Wallace^  he  took  upon 
himself  the  executive,  ministerial,  and  judicial  duties  of  the 
office,  so  far  as  they  were  devolved  upon  him  by  the  act 
above  referred  to. 

What  is  a  judicial  office,  and  who  are  judicial  officers, 
who  are  thus,  for  a  time,  prohibited  from  seeking  certain 
other  official  stations? 

An  office  is  a  particular  duty,  charge,  or  trust,  conferred 
by  public  authority,  and  for  a  public  purpose.  Offices  are 
civil,  judicial,  ministerial,  executive,  political,  municipal, 
diplomatic,  military,  ecclesiastical,  &c.  See  Webster's 
Diet.,  h.  v. 

An  office  is  a  right  to  exercise  a  public  function  or  em* 
ployment,  and  may  be  classed  into  civil  and  military.  And 
civil  may  be  classed  into  political,  judicial,  and  ministerial. 
Political,  are  such  as  are  not  connected  immediately  with 
the  administration  of  justice,  or  the  execution  of  the  man* 
dates  of  a  superior  officer.  Judicial,  are  those  which  re- 
late to  the  administration  of  justice.  Ministerial,  are  those 
which  give  the  officer  no  power  to  judge  of  the  matter  to 
be  done,  and  require  him  to  obey  the  mandates  of  a  supe- 
rior. It  is  a  general  rule,  that  a  judicial  office  cannot  be 
exercised  by  deputy,  while  a  ministerial  may.  2  Bouv. 
Law  Diet.  269.-4  Jacob's  Law  Diet.  433.-2  Toml.  Law 
Diet  665. 

Judicial. — Belonging,  or  emanating  from  a  judge,  as 
such.  1  Bouv.  Law  Diet.  681.  Pertaining  to  Courts  of 
justice.  Webster's  Diet.  Belonging  to  a  cause,  trial,  or 
judgment.    Bailey's  Diet. 

By  our  state  constitution,  "  The  powers  of  the  govern- 
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ment  are  divided  into  three  separate  departments,  the  leg-  May  Term, 

islative,  the  executive,  including  the  administrative,  and V~9\ 

the  judicial;  and  no  person,  charged  with  official  duties      Waldo 
under  one  of  these  departments,  shall  exercise  any  of  the    Wallace. 
functions  of  another,  except  as  in  this  constitution  expressly 
provided."     Art.  3,  §  1. 

Article  4,  treats  of  the  legislative  power;  article  5,  of  the 
executive;  article  6,  of  the  administrative  power;  article  7, 
of  the  judicial,  as  follows: 

"  Sec.  1.  The  judicial  power  of  the  state  shall  be  vested 
in  a  Supreme  Court,  in  Circuit  Courts,  and  in  such  infe- 
rior Courts  as  the  General  Assembly  may  establish." 

Thus,  by  the  constitution,  the  office  of  supreme  judge  is 
made  a  judicial  office,  although  the  jurisdiction  of  that 
Court  is,  by  §  4  of  the  same  article,  made  to  depend  much 
upon  the  legislative  will.  For  that  Court  has  no  original 
jurisdiction,  except  it  be  conferred  by  the  legislative  power, 
and  the  same  power  might  throw  around  appeals  and  writs 
of  error  such  regulations  and  restrictions  as  would  place 
but  comparatively  little  business  before  that  Court  of  last 
resort  under  the  state  government. 

So,  the  office  of  circuit  judge  is,  in  like  manner,  made  a 
judicial  office  by  the  constitution;  but  to  what  extent  that 
officer  shall  have  either  civil  or  criminal  jurisdiction,  depends 
entirely  upon  the  legislative  department.  The  jurisdiction, 
civil  and  criminal,  might  be  so  extended  as  to  over  burden 
the  officer  with  business,  or  the  place  might  be  made  a  mere 
sinecure;  but  if  made  so,  it  would  still  be  a  judicial  office, 
but  without  prescribed  duties  attached  thereto. 

The  number,  style,  and  jurisdiction  of  the  inferior  Courts, 
depend  upon  the  action  of  the  General  Assembly,  as  does 
the  number  of  judges,  or  judicial  officers,  by  whatever 
name  they  may  be  designated,  who  shall,  in  such  inferior 
Courts,  judicially  administer  the  law. 

The  extent  of  jurisdiction  that  may  be  vested  in  one  of 
those  inferior  tribunals,  whether  more  or  less,  does  not, 
therefore,  determine  the  question  whether  the  officer  who 
may  hold  such  Court,  or  preside  at  such  tribunal  during 
the  judicial  administration  of  the  law,  within  the  pre* 
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May  Teim,  scribed  jurisdiction,  is  a  judicial  officer,  and  the  office  a 
1859*  judicial  office.  The  true  question  appears  to  us  to  be — Is 
Waldo      this  office  a  part  of  the  system  established  by  the  General 

Wallacb.  Assembly,  under  the  constitution,  to  sustain  the  govern- 
ment therein  provided  for,  by  the  judicial  administration 
of  the  laws  of  the  state  and  of  justice?  The  duties  per- 
formed by  the  officer,  or  the  jurisdiction  appertaining  to 
the  office,  may  be  looked  to  to  determine,  in  a  case  where 
it  is  not  made  clear  by  the  constitution  or  the  statute,  the 
inquiry  as  to  whether  a  particular  office  is  a  judicial  office 
or  not 

We  suppose  it  would  be  within  the  power  of  the  Gene- 
ral Assembly,  by  distinct  and  separate  acts,  to  create  an 
inferior  Court  in  each  county,  provide  for  the  election  of 
the  judge  thereof,  fix  his  compensation,  and  prescribe  his 
duties  and  the  jurisdiction  of  such  Court  Now,  suppose 
a  series  of  bills  were  introduced  into  the  General  Assem- 
bly to  carry  out  such  a  purpose,  and  they  should  all  pass 
into  laws  except  the  last  named,  showing  upon  their  face 
that  the  Court  thus  established  was  an  inferior  Court,  such 
as  contemplated  and  embraced  by  §  1,  art.  7,  of  the  con- 
stitution; would  not  the  judges  elected  under  these  acts, 
but  without  their  jurisdiction  and  duties  being  fixed,  be  as 
much  judicial  officers  as  circuit  judges  without  prescribed 
duties  ?  We  think  they  would.  We  look,  then,  only  to 
the  jurisdiction  of  a  Court  or  officer,  and  the  duties  of 
the  incumbent,  for  the  purpose  of  arriving  at  a  correct 
conclusion,  as  before  stated,  in  the  absence  of  positive 
enactment  in  that  respect,  as  to  whether  the  office  falls 
within  the  constitutional  provision. 

In  the  case  at  bar,  the  mayor  had  the  same  jurisdiction 
as  a  justice  of  the  peace,  with  the  additional  power  to  im- 
prison, as  a  part  of  the  punishment,  for  offenses  against 
the  law.  Let  us  for  a  moment  look  to  the  jurisdiction  of 
that  officer.  Although,  by  the  constitution,  the  office,  and 
duration  of  the  term,  of  justices  of  the  peace,  are  provided 
for,  yet  their  powers  and  duties  were  to  be  fixed  by  law. 
"  A  competent  number  of  justices  of  the  peace  shall  be 
elected  by  the  voters  in  each  township  in  the  several  coun- 


OP  THE  STATE  OF  INDIANA.  575 

ties.  They  shall  continue  in  office  four  years,  and  their  May  Term, 
powers  and  duties  shall  be  prescribed  by  law."  Const,  art.  1809* 
7,  §  14.  Whether  the  framere  of  this  section  had  in  view  Waldo 
the  office  of  justice  of  the  peace,  as  it  anciently  existed  Waxlaob. 
under  the  English  government,  where  the  incumbent  was 
only  a  conservator  of  the  peace,  without  judicial  powers 
(Toml.  L.  D.,  vol.  2,  p.  322),  or  whether  they  had  in  view 
that  office  as  it  had  existed  in  this  state,  under  our  old 
constitution  and  laws,  when  the  incumbent  was  vested 
with  judicial  powers,  civil  and  criminal,  of  much  import- 
ance in  our  frame  of  government,  we  need  not  stop  to 
inquire,  for  the  reason  that  the  jurisdiction  and  duties  of 
that  officer  had  been,  previous  to  1857,  so  far  established 
and  defined  by  law  under  the  new  constitution,  as  to  dis- 
pense with  the  necessity  of  such  an  inquiry,  and  to  show 
clearly  that  he  was,  at  the  passage  of  the  act  under  which 
Wallace  was  elected  mayor,  intrusted  with  judicial  powers 
of  great  magnitude.  He  had  "jurisdiction  to  try  and  de- 
termine suits  founded  on  contract  or  tort,  when  the  debt 
or  damages  claimed,  or  the  value  of  the  property  sought  to 
be  recovered,  does  not  exceed  100  dollars."  2  R.  S.  p.  451. 
He  could  not  try  the  title  to  land,  nor  actions  for  slander, 
&c.  Id.  p.  452.  He  had  power  to  administer  oaths,  issue 
subpoenas,  and  attachments  for  contempt  (id.  p.  453) ;  and 
to  fine  for  contempt  (id.  p.  459) ;  to  issue  a  venire,  impan- 
nel  a  jury,  receive  the  verdict,  grant  a  new  trial,  or  enter 
judgment  thereon  (id.  p.  460);  to  issue  writs  of  replevin 
(id.  p.  464),  attachment  for  property,  and  ne  exeat  (id.  p. 
473),  capias  ad  respondendum,  capias  ad  satisfaciendum 
(id.  pp.  469,  470).  He  had  to  keep  a  record  of  his  pro- 
ceedings. Id.  p.  453.  In  state  prosecutions,  his  jurisdic- 
tion was  coextensive  with  the  county.  Id.  p.  497.  He 
had  exclusive,  jurisdiction  where  the  fine  assessed  could 
not  exceed  three  dollars;  and  concurrent,  &c,  to  try  and 
determine  all  cases  punishable  by  fine  only,  or  by  fine  with 
discretion  to  imprison;  and  jurisdiction  to  make  examina- 
tions in  all  other  cases  (id.  p.  497),  to  hear  applications  for 
surety  of  the  peace  (id.  p.  500),  &c. 
By  turning  to  2  R.  S.  p.  504,  it  will  be  seen  that  four 
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May  Term,   offenses  axe  pointed  out,  over  which  justices  had  exclusive 

1859.      jurisdiction;  and  by  an  act  defining  misdemeanors,  &a  (id. 

Waldo      pp.  424,  447),  there  are  more  than  fifty  offenses  in  which 

Wallace.  a  justice  had  concurrent  jurisdiction,  &c,  and  power  to 
hear,  try,  determine,  and  assess  a  fine,  which,  if  not  paid 
or  replevied,  gave  him  the  further  authority  to  commit  to 
jail,  &c  JUL  p.  600.  The  power  is  given  to  the  mayor,  as 
a  part  of  the  punishment,  to  inflict  imprisonment  in  the 
county  jail,  not  exceeding  thirty  days,  in  such  cases,  we 
suppose,  as  the  sentence  might  be  applicable.  See  §  18. 
All  this  power  and  jurisdiction,  which  was  conferred  upon 
a  justice  of  the  peace,  certainly  made  his  office  one  of  the 
inferior  Courts  which  the  General  Assembly  might  estab- 
lish, spoken  of  in  §  1,  art.  7,  of  the  constitution,  if  he  was 
not  a  judicial  officer  by  virtue  of  §  14  of  that  article — a 
point  which  we  need  not  determine.  It  is  said  that  "the 
test  of  a  Court  of  record  is,  whether  it  has  or  has  not  the 
power  to  fine  and  imprison."  3  Bouv.  Inst.  68.  As  the 
same  jurisdiction,  and,  in  some  respects,  greater,  was  con* 
ferred  upon,  and  exercised  by,  the  mayor,  Wallace,  we  can 
come  to  no  other  conclusion  but  that,  if  such  judicial 
power  was  legally  conferred,  he  was  a  judicial  officer 
within  the  meaning  of  the  constitutional  provision  quoted. 
This  raises  the  next  inquiry — 

Were  the  duties  enjoined  upon  a  mayor,  by  the  statute, 
of  such  a  character  as  to  fall  within  the  prohibition  of  §  1, 
art.  3,  of  the  constitution,  heretofore  quoted  ? 

Wallace  was,  it  is  alleged,  elected  mayor.  His  duties, 
as  a  city  judge,  have  been  already  fully  referred  to.  It 
is  further  provided  by  the  same  statute  (Laws  of  1857, 
p.  46,  §  18),  that  "It  shall  be  the  duty  of  the  mayor  to  see 
that  the  laws  of  the  state,  and  the  by-laws  and  ordinances 
of  the  common  council,  be  faithfully  executed  within  such 
city;  he  shall  be  a  conservator  of  the  peace,  and  as  such, 
shall  have,  within  the  city  limits,  the  power  conferred  upon 
justices  of  the  peace  for  that  purpose;  to  exercise  supervi- 
sion over  subordinate  officers,  and  to  recommend  to  the 
common  council  such  measures  as  he  deems  for  the  public 
good;  he  shall  sign  all  commissions,  licenses,  and  permits 
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granted  by  the  common  council,  and  he  shall  perform  such   May  Tenn> 
other  duties  as  the  nature  of  his  office,  and  the  interests  of      1859. 
the  city,  require;  he  shall  have  the  custody  of  the  corpo-      Waldo 
rate  seal,  and  may  take  and  certify,"  &c.    "The  mayor    Wallacb. 
and  councilmen  of  the  said  city  shall  constitute  the  com- 
mon council.     *     *     *     *     The  mayor  shall  be  the  pre- 
siding officer  of  the  common  council,  and  shall  have  a  cast- 
ing vote  in  all  cases,  when  a  tie,  but  not  otherwise."    LL 
§  28.     And  "  All  by-laws  and  ordinances  shall,  within  a 
reasonable  time  after  their  passage,  be  recorded  in  a  book 
kept  for  that  purpose,  and  signed  by  the  presiding  officer  of 
the  city."    Je£§76. 

It  will  be  observed  that,  in  addition  to  the  duties  thus 
specially  devolved  upon  the  mayor,  he  is  "to  perform 
such  other  duties  as  the  nature  of  his  office  and  the  inte- 
rests of  the  city  require."  This  makes  it  proper  that  we 
should  inquire  into,  and  briefly  refer  to,  the  history  of  the 
office,  and  the  nature  of  the  duties  of  the  officer,  as  for- 
merly understood*  "Mayor  (Ptafectns  urbis),  anciently 
meyr^  comes  from  the  British  miret,  i.  e.y  custodire;  or  from 
the  old  English  word  maier,  viz.,  potestaSj  and  not  from  the 
Latin  Major.  The  chief  governor  or  magistrate  of  a  city 
or  town  corporation.  King  Rich.  L,  amno  1189,  changed 
the  bailiff  of  London  into  a  mayor;  and  from  that  exam- 
ple king  John  made  the  bailiff  of  King's  Lynn  a  mayor  anno 
1204.  •  •  •  •  Mayors  of  corporations  are  justices 
of  the  peace  pro  tempore.  *  *  *  *  The  powers  and 
duties  of  a  mayor,  or  other  head  officer  of  a  corporation, 
depend,  in  general,  on  the  provisions  of  the  charters,  or  pre- 
scriptive usage  of  the  corporation,  or  the  express  provisions 
of  an  act  of  parliament.  It  is  commonly  one  of  his  du- 
ties, as  well  as  of  his  particular  privileges,  to  preside  at  the 
corporate  assemblies."  4  Jacobs'  L.  Dict.264,265. — 2  Toml. 
L.  Diet.  540.  "  The  chief  or  executive  magistrate  of  a  city. 
It  is  generally  his  duty  to  cause  the  laws  of  the  city  to  be 
enforced,  and  to  superintend  inferior  officers.  But  the 
power  and  authority  which  mayors  possess,  being  given  to 
them  by  local  regulations,  vary  in  different  places."  2 
Bouv.  L.  Diet.  150.  "The  chief  magistrate  of  a  city  or 
Vol.  XII.— 37 
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May  Term,   corporation."     Bailey's  Diet.    "  Originally  an  overseer,  a 
1859.      bailiff.     The  chief  magistrate  of  a  city.    In  America,  is 
Waldo      the  chief  judge  of  the  city  Court,"  &c.     Webst  Diet 
Wallacs.        Except  the  judicial  powers  devolved  upon  the  mayor  by 
this  statute,  his  duties,  by  virtue  of  his  office  of  mayor, 
would,  in  our  opinion,  be  of  an  executive  and  administra- 
tive character,  but  whether  such  as  fall  within  that  depart- 
ment of  the  government  as  established  by  articles  3, 5,  and 
6,  of  the  constitution,  is  the  next  inquiry. 

As  it  is  expressly  provided  by  the  third  article  that  "No 
person,  charged  with  official  duties  under  one  of  these  de- 
partments, shall  exercise  any  of  the  functions  of  another," 
&c.;  and  as  it  is  averred  that  Wallace  was  elected  mayor, 
not  city  judge  by  that  name,  it  is  necessary  for  us  to  de- 
termine whether  his  executive  and  administrative  duties  are 
to  be  classed  in  one  of  the  great  departments  of  the  state 
government,  for  the  reason  that  we  have  already  signified, 
that  certain  of  the  "official  duties"  with  which  he  was 
charged,  fall  within  the  judicial  department. 

If  all  the  official  duties,  with  which  he  was  charged,  are 
to  be  classed  within  the  one  or  the  other  of  those  depart- 
ments, then  it  is  too  clear,  it  appears  to  us,  to  require  argu- 
ment, that  he  had  the  right  to  exercise  official  duties  in  but 
.  one  of  the  departments;  and  any  attempt  to  require  him 
to  discharge  duties,  at  the  same  time,  in  another  of  the  de- 
partments of  the  government,  would  be  inoperative. 

In  other  words,  if  he  was,  as  averred,  elected  to  the  office 
of  mayor,  the  legal  and  appropriate  duties  of  which  are 
within  one  of  these  great  departments,  and  of  an  executive 
and  administrative  character,  and  he  should  be  required  by 
statute,  whilst  acting  in  that  capacity  in  the  discharge  of 
those  duties,  to  exercise  functions  of  a  character  falling 
within  the  judicial  department,  such  statute  would  be  sim- 
ply invalid— one  that  he  might,  and  should,  disregard — just 
as  an  officer  in  the  judicial  department  of  the  state  might 
disregard  any  attempt  to  charge  him  with  official  duties 
of  the  legislative  department.  But  if  the  executive  and 
administrative  duties  with  which  he  was  officially  charged, 
should  not  be  considered  as  within  either  of  the  depart- 
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ments  of  the  state  government,  because  he  was  merely,  in   May  Term, 
that  respect,  an  officer  of  a  municipal  corporation,  in  that       1859. 
case  he  might  appropriately  discharge  all  those  duties  at      Waldo 
the  same  time.  Wallacb. 

After  much  consideration,  we  are  of  opinion  that  the 
executive  and  administrative  duties  of  Wallace  were  not 
such  as  come  within  those  departments  of  the  state  gov- 
ernment, as  established  by  the  constitution,  and  that  he 
was,  consequently,  left  free  to  be  charged  with  official  du- 
ties under  either  of  the  other  departments;  that  he  was  so 
charged  with,  and  took  upon  himself,  the  duties  of  a  judi- 
cial character  before  referred  to,  not  as  incidental  to  his  of- 
fice of  mayor,  but  as  separate  and  independent  duties;  and 
that  during  the  term  for  which  he  undertook  thus  to  dis- 
charge judicial  functions,  he  was  ineligible  to  the  office  of 
sheriff. 

The  first  part  of  this  conclusion  is  in  consonance  with 
the  decision  of  the  superior  Court  of  the  state  of  Dela- 
ware^ in  the  case  of  The  State  v.  The  Wilmington  (My 
Council,  3  Hair.  294.  By  the  constitution  of  Delaware^ 
"  No  ordained  clergyman,  or  ordained  preacher  of  the  Gos- 
pel of  any  denomination,  shall  be  capable  of  holding  any 
civil  office  in  this  state,','  &c.  One  Hagany,  an  ordained 
minister,  was  elected  city  treasurer  of  Wilmington;  and, 
upon  the  matter  being  properly  brought  before  the  Court, 
it  was  held,  in  substance,  that  the  office  of  treasurer  of  the 
city  was  not  a  civil  office  in  the  state,  within  the  meaning 
of  the  constitution;  that  the  word  "state,"  as  there  used, 
meant  the  body  politic;  that  the  purpose  of  the  constitu- 
tion was  to  establish  the  principles  of  government  for  the 
community  as  a  body  politic — to  establish  a  state  govern- 
ment and  to  provide  the  mode  of  its  administration;  that 
in  speaking  of  offices,  such  offices  were  undoubtedly  meant 
as  were  designed  for  that  purpose,  either  directly  or  indi- 
rectly; that  a  corporation  office  formed  no  part  of  the 
system  of  government;  that  the  provision  had  reference  to 
the  political  system  then  framed,  to-wit,  to  state  offices, 
and  not  to  corporation  offices. 

The  case  at  bar  differs  from  the  one  above  cited  in  this, 
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May  Term,  that  here,  duties  were  devolved  upon  the  municipal  officer, 
1859.  other  than  those  having  reference  to  the  administration  of 
Waldo     the  affairs  of  the  corporation,  not  incidentally,  but  in  such 

Wixnc*.  terms  as  created,  for  the  time  being,  a  separate,  inferior 
Court — an  incorporeal,  political  being,  created  for  the  pur* 
pose  of  administering  justice  judicially.  3  Bouv.  Inst  67. 
He  was  required  to  judicially  administer  the  laws  of  the 
state  in  respect  to  misdemeanors,  as  well  as  the  laws  or 
ordinances  of  the  city  government.  If  his  administration  of 
the  laws  had  been  confined  to  those  of  a  municipal  char- 
acter, although  his  acts  might  have  partaken  of  the  nature 
of  judicial  decisions,  yet  such  acts  would  not,  in  our  opin- 
ion, have  classed  him  with  judicial  officers  under  the  con- 
stitution; the  classification  under  that  instrument  properly 
including  all  such,  and  only  such,  officers  as  are  clothed 
with  general,  not  incidental,  powers  to  judicially  adminis- 
ter the  laws  of  the  state.  That  he  acted  in  a  two-fold  ca- 
pacity is  evident,  not  only  from  the  duties  devolved  upon 
him,  but  from  the  fact  that  the  evidence  of  his  acts  as  a 
judicial  officer  were  to  be  perpetuated  by  being  made  a 
matter  of  record,  by  himself,  in  proper  books  kept  by  him 
for  that  purpose  (Acts  1857,  p.  47,  §  19),  whilst  his  acts  as 
a  mere  executive,  corporation  officer  were  kept  in  remem- 
brance by  being  spread  upon  the  corporation  records,  kept 
by  an  officer — a  clerk  provided  for  that  purpose.  LL,  p.  48, 
§  20.  If  a  city  judge  should  hereafter  be  elected,  the  first- 
named  books  would  go  into  the  hands  of  that  officer,  as 
his  regular  successor  in  judicial  station,  whilst  the  corpora- 
tion books  would  remain  under  the  control  of  future  officers 
of  the  corporation — mayors,  councilmen,  and  clerks. 

Under  this  view,  the  whole  controversy  is  reduced  to  a 
single  proposition,  namely:  The  statute  conferring  upon 
the  chief  officer  of  a  city  the  authority  to  judicially  admin- 
ister justice,  under  the  laws  of  the  state,  is,  or  is  not,  con- 
stitutional If  it  is  constitutional,  then  Wallace,  having 
voluntarily  accepted  position  under  that  law,  was,  by  that 
act,  and  by  force  of  the  constitutional  prohibition,  placed 
in  a  condition  that  his  mind  was  left  free  to  discharge  judi- 
cial functions,  for  the  term  for  which  he  accepted,  without 
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being  disturbed  by  seeking  preferment,  for  the  time  being,   May  Term, 
in  either  of  the  other  departments.    If  the  statute,  confer-       1859. 
ring  judicial  power,  is  unconstitutional,  then  a  very  grave      Waldo 
question  would  arise,  as  to  whether  all  his  acts  were  not,    Wallace. 
in  that  respect,  void. 

It  is  clearly  the  duty  of  each  of  the  great  departments 
of  the  government  to  regard  the  action  of  the  co-ordinate 
departments  as  being  authorized  by  the  constitution,  un- 
less there  is  a  manifest  infraction  of  that  instrument.  Mea- 
suring this  statute  by  that  rule,  there  was  not  so  decided 
an  excess  of  authority,  by  the  legislative  department,  in 
the  adoption  of  that  statute,  as  would  constrain  us  to  pro- 
nounce it  void.  It  is  our  duty  to  regard  the  whole  statute 
as  operative,  if  we  can  properly  do  so.  This  we  are  ena- 
bled to  do  by  following  the  principles  of  construction  laid 
down  in  the  Delaware  case  above  referred  to,  and,  also,  in 
the  cases  of  The  State  v.  Hutt,  2  Pike,  282;  3  GreenL 
(Maine  R.)  284;  Bamford  v.  Melvin,  7  id.  14. 

There  was  a  motion  made  in  this  Court  to  dismiss  the 
appeal.  An  act  approved  March  2, 1859,  and  declared  to 
be  in  force  from  and  after  its  passage,  authorized  the  ap- 
peal. Acts  1859,  p.  35.  This  case  was  decided  in  the 
Circuit  Court,  after  the  taking  effect  of  that  act. 

We  have  been  greatly  aided  in  the  investigation  of  the 
questions  involved,  by  the  able  and  ingenious  arguments, 
both  written  and  oral,  of  counsel  on  each  side. 

Perkins,  J. — The  opinion  of  the  Court,  prepared  by 
Judge  Hanna  in  this  case,  is  sufficient  and  satisfactory. 
I  do  not  propose  to  write  another;  but  simply  to  briefly 
notice  the  decisions  of  this  Court  bearing  upon  one  or  two 
of  the  questions  in  the  pending  cause.  Its  importance 
and  its  novelty,  in  this  state  at  least,  justifies  me  in  so 
doing. 

One  of  the  questions  in  the  cause,  involves  the  relation 
of  a  city,  in  this  state,  to  the  state.  Are  the  laws,  enacfed 
by  the  city,  the  laws  of  the  state,  and  do  the  officers  of  the 
city,  in  administering  her  laws,  act  as  officers  of  the  state 
government  ?     It  seems  to  have  been  so  supposed,  so  far 
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May  Term,  as  there  appears  to  have  been  any  idea  upon  the  point,  in 
1859-  the  case  of  The  City  of  Madison  v.  Hatcher,  8  Blackf.  341; 
Waldo  which  case  was  silently  followed  in  The  City  of  Indianpo- 
Wallact.    fa  ▼•  Blythe,  2  Ind.  R.  75. 

Hence,  in  those  cases,  it  was  held  that  where  the  same 
act  was  an  offense  against  the  criminal  laws  of  the  state, 
and  also  against  the  by-laws  of  the  city,  the  act  could 
only  be  punished  under  the  state  laws,  in  the  mode  pre- 
scribed by  the  constitution;  and  that  punishment,  again 
by  the  city  would  put  the  party  twice  in  jeopardy  for  the 
same  offense.  But  the  cases  of  Bogart  v.  The  City  of  New 
Albany,  1  IncL  R.  38 ;  The  Town  of  Indianapolis  v.  Fairchild, 
id.  315,  and  Levy  v.  The  State,  6  id,  281,  took  a  somewhat 
different  view  of  the  question;  and,  finally,  the  cases  of 
Madison  and  Hatcher,  and  Indianapolis  and  Blythe,  supra, 
were  wholly  overruled  by  Ambrose  v.  The  State,  6  Ind.  R. 
351. 

In  The  State  v.  Moore,  6  Ind.  R.  436,  the  Court  held 
that  where  the  state  of  Indiana,  by  her  laws,  made  crimi- 
nal an  act  which  was  also  made  criminal  by  the  laws  of 
the  United  States,  the  doing  of  the  act  within  this  state 
constituted  an  offense  against  both  the  United  States  and 
the  state,  two  separate  governments;  that  the  single  act 
thus  constituted  two  offenses,  one  against  each  govern- 
ment, and  that  each  government,  by  its  own  officers, 
might  punish  the  act  once,  whereby  the  same  act  would 
be  twice  punished  as  two  offenses,  one  against  each  gov- 
ernment And  in  Ambrose  v.  The  State,  supra,  the  same 
doctrine  was  applied  to  the  government  and  officers  of  the 
state  and  the  city;  and  it  was  held  that  each  might  pun- 
ish, in  its  own  mode,  by  its  own  officers,  the  same  act,  as 
an  offense  against  each. 

This  settles  the  question  that  the  mayor  of  the  city, 
when  acting  as  such,  is  not  a  state  officer;  and  shows 
that,  in  acting,  both  as  a  mayor  for  the  city,  and  a  judge 
urider  the  laws  of  the  state,  he  acts  in  two  capacities,  and 
that  the  same  act  might,  on  the  same  day,  be  punished  by 
him,  once  as  mayor,  acting  for  the  city,  and  once  as  a 
judge,  punishing  for  a  violation  of  the  laws  of  the  state; 
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and  that  one  of  these  prosecutions  would  be  no  bar  to  the   May  Term, 
other.  .    1889. 

It  further  shows  that,  though  he  would  act  in  two  capa-  Waldo 
cities,  or  in  two  offices,  but  one  of  them  would  be  an  Wallace. 
office  under  the  state.  It  is  as  if  the  state  should  confer 
upon  the  district  judge  of  the  United  States  for  Indiana, 
jurisdiction  of  causes  arising  under  the  laws  of  the  state. 
Supposing  this  could  be  constitutionally  done,  and  to  be 
done,  that  judge  would,  undoubtedly,  be  a  judicial  officer 
of  the  state  and  of  the  United  States.  So  the  mayor  is 
made,  by  the  law,  a  judicial  officer  of  the  state  and  of  the 
city;  and  if  this  can  be  done  legally,  then  Wallace  was, 
while  mayor,  a  judicial  officer  of  the  state,  and  ineligible 
to  the  office  of  sheriff 

The  constitution  provides  that  the  judicial  power  of  the 
state  shall  be  vested  in  such  Courts  as  the  legislature  shall 
create,  of  which  the  Supreme  and  Circuit  Courts  shall  be 
two;  and  it  further  provides  that  justices  of  the  peace  shall 
be  elected,  but  not  that  they  shall  exercise  judicial  power. 

It  will  be  observed  that  the  judicial  power  is  vested  in 
Courts,  not  in  officers.  An  officer  may  not  necessarily 
be  a  Court.  A  justice  of  the  peace  is  not  necessarily  a 
Court  He  is  not  a  Court  when  elected,  simply  by  vir- 
tue of  his  election,  and  is  not  vested,  by  his  election  sim- 
ply, with  judicial  power.  But  if  the  legislature,  after  or 
before  his  election,  vest  judicial  power  in  that  officer,  as 
such,  the  exercise  of  which  is  made  the  chief  and  perma- 
nent duty  of  his  office,  he  thus  becomes  a  Court. 

A  Court  is  a  tribunal  charged,  as  a  substantive  duty, 
with  the  exercise  of  judicial  power;  and  a  judicial  officer 
is  the  person  appointed  to  exercise  that  power.  These 
definitions  may  not  be,  and  it  is  admitted  are,  probably, 
not  complete.  But  they  are  sufficiently  so,  for  the  pur- 
poses of  this  case.  A  judge  will  be  none  the  less  a  judi- 
cial officer  because  some  duties  he  may  have  to  perform 
are  administrative  in  their  character;  nor  will  an  adminis- 
trative become  a  judicial  officer,  simply  because  some  acts 
which  he  may  be  required  to  perform  may  be,  to  some  ex- 
tent, judicial  in  their  character. 
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M»y  Term,       The  duties  of  Wallace,  as  a  state  officer,  were  substan- 

1**>9.    .  tively,  indeed,  were  entirely  judicial,  were  continuous  for 

Waldo      his  official  term,  were  discharged  in  the  forjn  and  with  the 

Waixaoi.    effect  of  judicial  proceedings  in  the  other  Courts  of  the 

state. 

A  word  as  to  the  mode  in  which  the  city  Court  is  cre- 
ated. The  constitution,  as  we  have  seen,  gives  the  legis- 
lature unrestricted  power  in  the  creation  of  Courts,  and 
points  out  no  mode  of  filling  them  with  officers,  except  as 
to  three,  viz.,  the  Supreme  and  Circuit  Courts,  and  jus- 
tices of  the  peace*  Others,  the  legislature  may  create  in 
such  mode,  and  vest  with  such  portion  of  the  judicial 
power  as,  within  the  provisions  of  the  constitution,  is 
deemed  advisable.  The  judges  of  these  Courts  may  be 
created  by  election  or  otherwise.  And  the  judges  in  such 
Courts  will  be  judicial  officers,  under  the  disabilities  of 
the  constitution. 

In  this  case,  Wallace  was  a  judicial  officer  under  the 
state,  was  elected  in  a  manner  which,  under  the  unre- 
stricted power  of  creating  Courts  conferred  by  the  consti- 
tution, the  legislature  might  adopt,  and  he  was  ineligible 
to  the  office  of  sheriff. 

The  powers  which  are  exercised  by  a  city  government 
are,  it  thus  appears,  superadded  to  those  exercised  by  the 
state  in  the  same  locality.  The  people  of  towns  and  cities 
are  governed  that  much  more  than  are  the  people  of  the 
state  generally.  This  is  deemed  a  necessary  incident  to 
a  dense  population.  The  powers  thus  exercised  by  the 
city  governments  are  specified  in  their  charters,  and  none 
can  be  exercised  beyond  the  specifications;  and  to  guard 
against  their  stepping  beyond,  an  appeal  lies  to  the  state 
Courts,  as  from  the  state  to  the  United  States.  Some- 
times the  state,  by  charter,  abdicates  all  power  over  a  par- 
ticular subject  within  the  city  limits,  in  favor  of  the  city 
government.  Wood  v.  Mears,  at  this  term  (1).  And  see 
The  State  v.  Graeter,  6  Blackf.  105;  The  City  of  Lafayette 
v.  Cox,  5  IncL  R.  38;  The  City  of  Aurora  v.  West,  9  id.  74; 
The  City  of  Lafayette  v.  Jenners,  10  td.  70. 
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Per  Curiam. — The  judgment  of  the  Circuit  Conrt  is  re-  May  Term, 
versed — that  judgment  being  that  the  proceedings  should       1859* 
be  dismissed — and  that  Court  is  directed  to  overrule  the      Waudo 
motion  to  dismiss,  and  to  hear  and  determine  the  case  in    Waixacb. 
accordance  with  this  opinion. 

N.  B.  Taylor,  J.  Morrison,  J.  E.  McDonald,  and  A.  L. 
Roache,  for  the  appellant  (2). 

H.  W.  Ellsworth,  8.  Colley,  D.  McDonald,  and  A.  G. 
Porter,  for  the  appellee  (3), 

(1)  Ante,  515. 

(2)  Mr.  Taylor  submitted  the  following  argument  in  behalf  of  the  appel- 
lant: 

The  appellee  was  elected  city  judge,  under  the  title  of  mayor.  I  shall,  there- 
fore, in  this  argument,  use  the  term  mayor  in  the  sense  of  city  judge;  and  I 
shall  maintain  the  following  propositions : 

1.  The  office  of  mayor,  to  which  the  appellee  was  elected  on  the  first  Tuesday 
in  May,  1857,  for  the  term  of  two  years,  is  a  judicial  office  within  f  16,  art.  7, 
of  the  constitution  of  1851. 

S.  The  office  of  sheriff  is  not  a  judicial  office,  but  is  merely  an  administra- 
tive office. 

3.  The  office  of  sheriff  is  an  office  of  trust  or  profit  under  the  state. 

4.  The  resignation  of  the  appellee  could  not  render  him  eligible  to  the  office 
of  sheriff  before  the  expiration  of  the  two  years  for  which  he  had  been  elected 
mayor. 

If  these  propositions  are  correct,  the  error  of  the  Circuit  Court,  in  sustain- 
ing the  motion  to  dismiss  the  proceeding,  is  established  beyond  all  contro- 


First.  The  office  of  mayor,  to  which  the  appellee  was  elected  on  the  first 
Tuesday  in  May,  1857,  for  the  term  of  two  years,  is  a  judicial  office  within 
4  16,  art.  7,  of  the  constitution  of  1851.  The  original  power  of  judicature  is 
in  the  whole  people  of  the  state.  Const.,  art  1,  S  1.— 1  B.  S.  p.  42.  But  the 
people  of  this  state  hare  rested  the  judicial  power  of  the  state  "in  a  Supreme 
Court,  in  Circuit  Courts,  and  in  such  inferior  Courts  as  the  General  Assembly 
may  establish."    Const,  art  7,  *  1—1  B.  8.  p.  59. 

This  language  is  general  and  prospective,  it  embraces,  besides  the  Courts 
named,  all  inferior  Courts  which  may  be,  at  any  time  in  the  future,  established 
by  the  General  Assembly,  whatever  the  name  or  the  extent  of  the  jurisdiction, 
because  it  is  not  the  extent  of  jurisdiction,  but  the  nature  of  the  power  con- 
ferred that  determines  the  question,  and  they  are  established  by  the  General 
Assembly,  under  the  power  granted  in  the  constitution,  without  which  grant 
they  could  not  be  established. 

The  language  of  4  1,  art.  7,  of  our  constitution,  is  different  from  that  of  the 
first  section  of  the  fifth  article  of  the  constitution  of  Illinois.  The  decision  in 
the  case  of  The  People  v.  Willson,  15  HI.  K.  888,  is  not,  therefore,  directly  in 
point;  still  it  has  an  important  bearing  on  the  question.  The  first  section  of 
the  fifth  article  of  the  constitution  of  Illinois  is  as  follows:   "The  judicial 
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power  of  this  state  shall  be  and  is  hereby  Tested  in  one  Supreme  Court,  in 
Circuit  Courts,  in  county  Courts,  and  in  justices  of  the  peace:  Provided,  that 
inferior  local  Courts,  of  civil  and  criminal  jurisdiction,  may  be  established  by 
the  General  Assembly  in  the  cities  of  this  state."  In  the  same  article  it  is 
provided  that  a  judge  of  the  Supreme  Court  shall  be  elected  by  the  qualified 
electors  of  each  grand  division  of  the  state,  a  circuit  judge  in  each  circuit,  and 
a  county  judge  in  each  county.  The  11th  section  of  the  same  article  provides 
that  no  person  shall  be  eligible  to  the  office  of  judge  of  any  Court  in  that  state 
who  is  not  a  citizen  of  the  United  State*,  and  who  shall  not  have  resided  in 
that  state  five  years  next  preceding  his  election  in  the  division,  circuit,  or  county 
in  which  he  shall  be  elected.  In  the  case  of  The  People  v.  WUlson,  supra,  the 
construction  of  this  section  came  up  for  the  decision  of  the  Court.  The  ques- 
tion was,  whether  the  defendant,  who  had  been  elected  recorder  of  me  city  of 
Chicago,  and  who  had  not  been  a  resident  of  the  state  of  Illinois  five  years  next 
preceding  his  election,  came  within  the  inhibition  of  the  11th  section.  The 
Court  say:  "The  word  'division'  is  only  applicable  to  the  judges  of  the  Su- 
preme Court;  'circuit'  is  only  applicable  to  the  circuit  judges;  and  'county' 
is  only  applicable  to  county  judges;  and  each  provision  has  reference  to  the 
met  that  these  judges  are  respectively  elected  by  the  qualified  voters  in  these 
specified  localities.  *  *  *  If  the  constitution  had  simply  provided  that 
no  person  should  be  a  judge  of  any  Court  in  this  state,  unless  he  is  a  citizen 
of  the  United  States,  and  had  resided  in  this  state  five  years  next  preceding  his 
election,  there  would  have  been  less  room  for  construction,  and  more  doubt 
of  the  eligibility  of  this  respondent.  In  such  a  case,  the  only  inquiry  would 
be,  is  he  eligible  to  the  office  of  a  judge  of  a  Court  in  this  state?" 

This  suffices  to  show  that  the  question  before  the  Court,  and  determined  in 
that  case,  differed  from  the  one  involved  in  this  case.  There  the  question 
arose  as  to  the  application  of  the  terms  "division,"  "circuit/'  and  "county;" 
here,  the  point  to  be  determined  is,  what  is  a  judicial  office?  In  that  case,  it 
is  decided  that  a  justice  of  the  peace  is  a  judicial  officer,  and  a  recorder  also. 

In  7  Bac.  (Bouv.  ed.)  817,  it  is  said  that  it  seems  the  better  opinion  that  a 
recorder  of  a  town  cannot  make  a  deputy  without  a  special  grant  or  custom 
for  that  purpose,  that  office  being  a  judicial  one,  relating  to  the  administra- 
tion of  justice. 

In  the  case  of  The  People  v.  Kane,  28  Wend.  414,  the  office  of  police  jus- 
tice is  held  to  be  a  judicial  office.  It  is  not  the  name,  however,  but  the  dunes, 
as  we  shall  see,  that  decides  the  character  of  the  office. 

In  the  case  of  The  People  v.  WiUson,  supra,  the  Court  say:  "If  the  consti- 
tution had  simply  provided  that  no  person  should  be  a  judge  of  any  Court  in 
this  state,  Ac.,  the  only  inquiry  would  be,  is  he  elected  to  the  office  of  a  judge 
of  a  Court  in  this  state  ?"  The  only  inquiry  in  this  case,  then,  is,  is  the  office 
of  mayor,  to  which  the  appellee  was  elected  on  the  first  Tuesday  in  Mag, 
1857,  a  judicial  office? 

The  16th  section  of  the  7th  article  of  the  constitution  of  this  state,  declares 
that  "No  person  elected  to  any  judicial  office  shall,  during  the  term  for  which 
he  shall  have  been  elected,  be  eligible  to  any  office  of  trust  or  profit  under  the 
state,  other  than  a  judicial  office."    1  B.  S.  p.  61. 

This  is  a  plain  provision,  and  free  from  ambiguity.  What  shall  be  the  rule 
of  interpretation  and  construction?    Shall  it  be  strict  or  liberal?    Shall  we  be 
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governed  by  the  plain,  obvious  meaning  of  the  words  used,  and  by  the  evident 
intention  of  the  ftamers  of  the  constitution,  or  not? 

Judge  Stoby  says:  "In  the  first  place,  then,  every  word  employed  in  the 
constitution  is  to  be  expounded  in  its  plain,  obvious,  and  common  sense,  un- 
less the  context  furnishes  some  ground  to  control,  qualify,  or  enlarge  H,  Con- 
stitutions are  not  designed  for  metaphysical  or  logical  subtleties,  for  niceties  of 
expression,  for  critical  propriety,  for  elaborate  shades  of  meaning,  or  for  the 
exercise  of  philosophical  acuteness  or  judicial  research.  They  are  instruments 
of  a  practical  nature,  founded  in  the  common  business  of  human  life,  adapted 
to  common  wants,  designed  for  common  use,  and  fitted  for  common  under- 
standings. The  people  make  them,  the  people  adopt  them,  the  people  must 
be  supposed  to  read  them,  with  the  help  of  common  sense,  and  cannot  be  pre- 
sumed to  admit  in  them  any  recondite  meaning,  or  any  extraordinary  gloss." 
1  Story  on  Const.,  p.  822,  $  451. 

In  the  case  of  Gibbons  v.  Ogden,  9  Wheat  189,  Ma  bait  all,  C.  J.,  says: 
"What  do  gentlemen  mean  by  a  strict  construction?  If  they  contend  only 
against  that  enlarged  construction,  which  would  extend  words  beyond  their 
natural  and  obvious  import,  we  might  question  the  application  of  the  term, 
but  should  not  controvert  the  principle.  If  they  contend  for  that  narrow  con- 
struction which,  in  support  of  some  theory  not  to  be  found  in  the  constitution, 
would  deny  to  the  government  those  powers  which  the  words  of  the  grant,  as 
usually  understood,  import,  and  which  are  consistent  with  the  general  views 
and  objects  of  the  instrument;  for  that  narrow  construction  which  would  crip- 
ple the  government,  and  render  it  unequal  to  the  objects  for  which  it  is  de- 
clared to  be  instituted,  and  to  which  the  powers  given,  as  fairly  understood, 
render  it  competent,  then  we  cannot  perceive  the  propriety  of  this  strict  con- 
struction, nor  adopt  it  as  the  rule  by  which  the  constitution  is  to  be  expounded. 
As  men  whose  intentions  require  no  concealment,  generally  employ  the 
words  which  most  directly  and  aptly  express  the  ideas  they  intend  to  convey, 
the  patriots  who  framed  our  constitution,  and  the  people  who  adopted  it,  must 
be  understood  to  have  employed  words  in  their  natural  sense,  and  to  have  in- 
tended what  they  said." 

In  regard  to  the  interpretation  of  constitutions,  the  same  rules  apply  which 
govern  in  the  interpretation  of  statutes.  If  a  statute  or  constitutional  provi- 
sion is  of  doubtful  import,  it  may  be  susceptible  of  two  interpretations;  one 
more  restricted  or  severe,  the  other  more  enlarged  or  equitable.  Sedgw.  on 
Stat.,  p.  491.  But  if  the  language  of  the  law  clearly  expresses  its  meaning 
and  intention,  that  intention  must  be  carried  out.  Id.  pp.  277,  284.  "Where 
the  legislature  has  used  words  of  a  plain  and  definite  import,  it  would  be  very 
dangerous  to  put  upon  them  a  construction  which  would  amount  to  holding 
that  the  legislature  did  not  mean  what  it  had  expressed.  The  fittest  course,  in 
all  cases  where  the  intention  is  brought  into  question,  is  to  adhere  to  the  words 
of  the  statute,  construing  them  according  to  their  nature  and  import,  in  the 
order  in  which  they  stand  in  the  act  of  parliament.  The  most  enlightened  and 
experienced  judges  have,  for  some  time,  lamented  the  too  frequent  departure 
from  the  plain  and  obvious  meaning  of  the  words  of  the  act  of  parliament  by 
which  a  case  is  governed,  and  themselves  hold  it  much  the  safer  course  to  ad- 
here to  the  words  of  the  statute,  construed  in  their  ordinary  import,  than  to 
enter  into  inquiry  as  to  the  supposed  intention  of  the  parties  who  framed  the 
act."    8mith  on  Stat.,  p.  690. 
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"The  only  rale/'  says  Lord  C.  J.  Titoaia,  "for  the  construction  of  acta 
of  parliament  is,  that  they  should  be  construed  according  to  the  intent  of  the 
parliament  which  pasted  the  act."  The  rale  is,  as  we  shall  constantly  see, 
cardinal  and  universal,  that  if  the  statute  is  plain  and  unambiguous,  there  in 
no  room  for  construction  and  interpretation.  Hie  legislature  has  spoken; 
their  intention  is  free  from  doubt,  and  their  will  must  be  obeyed.  It  may  be) 
proper,  It  has  been  said  in  Kentucky,  in  giving  a  construction  to  a  statute,  to 
look  to  the  effects  and  consequences  when  its  provisions  are  ambiguous,  or  tte 
legislative  intention  is  doubtful.  But  when  the  law  is  clear  and  explicit,  and 
its  provisions  are  susceptible  of  but  one  interpretation,  its  consequences,  if 
evil,  can  only  be  avoided  by  a  change  of  the  law  itself,  to  be  effected  by  legis- 
lative, and  not  judical  action."  "So,  too,"  it  is  said  by  the  Supreme  Court 
of  the  United  State*,  "where  a  law  is  plain  and  unambiguous,  whether  it  \m 
expressed  in  general  or  limited  terms,  the  legislature  should  be  intended  to 
mean  what  they  have  plainly  expressed,  and  consequently  no  room  is  left  for 
construction."    Sedgw.  on  8tat.,  p.  SSI,  and  authorities  dtod. 

The  language,  "no  person  elected  to  any  judicial  office,"  is  plain  and  un- 
ambiguous. It  is  general  and  unlimited.  It  would  scarcely  have  been  posei* 
ble  to  have  made  use  of  plainer  and  more  comprehensive  language,  entirely 
free  from  all  qualifying  or  restrictive  words.  No  interpretation  is  required, — 
there  is  room  for  none,  except  the  single  term,  "judicial  office."  The  inter- 
pretation of  that  settled,  there  is  no  difficulty  whatever;  for  the  declaration  is 
aimed  not  at  some  judicial  office  or  offices,  but  against  any  person  elected  to 
any  such  office.  And  this  is  a  substantive  and  independent  provision.  Smith 
on  Stat.,  p.  711,4  576. 

"Any,"  is  altogether  universal  and  indefinite;  it  applies  to  every  judicial 
office,  without  distinction,  from  the  highest  to  the  lowest.  Crabbe's  Synon.,  p. 
360. 

The  Court  will  not,  therefore,  make  an  interpretation  contrary  to  the  ex- 
press letter  of  the  provision;  for  nothing  can  so  well  explain  its  meaning  as 
the  precise  words  used  by  its  framers.  Smith  on  Stat.,  p.  651,  4  506.— Leib. 
Leg.  and  Pol.  Harm.,  p.  171, 4  15. 

The  intention  of  4  16,  art.  7,  of  the  constitution,  is  manliest  from  its  own 
reading,  without  resort  to  extrinsic  circumstances.  The  motives  or  reasons 
which  operated  in  the  mind  of  the  convention,  and  impelled  it  to  the  enactment 
of  this  section,  are  obvious. 

A  person  who  solicits  and  takes  upon  himself  such  an  office,  ought  to  hold 
it  during  the  term  for  which  he  was  elected.  The  incentive,  so  common,  to 
attain  one  office  in  order  to  make  it  a  stepping-stone  to  another,  and,  perhaps, 
more  desirable  and  lucrative  office,  which  oftentimes  leads  to  abuses  of  die 
trust,  is  dangerous  and  ought  to  be  checked.  Experience  and  integrity  in  the 
discharge  of  judicial  functions  ought  to  be  secured,  and  persons  elected  to  such 
an  office  prevented,  as  for  as  possible,  from  converting  it  into  a  vehicle  for 
electioneering  purposes.  But  be  this  as  it  may,  the  intention  to  render  any 
person  elected  to  any  judicial  office  ineligible,  during  the  term  for  which  he 
shall  have  been  elected,  to  any  office  of  trust  or  profit  under  the  state,  other 
than  a  judicial  office,  is  expressed  in  a  manner  devoid  of  contradiction  and 
ambiguity.  There  is,  therefore,  no  room  for  interpretation  and  construction. 
Sedgw.  on  Stat.,  p.  895.— Id.  pp.  960,  277.— Smith  on  Stat.,  p.  651,  4  506. 
The  people  have  spoken;  their  intention  is  free  from  doubt;  and  their  will 
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must  be  obeyed.  Sedgw.  on  Stat,  p.  281.  And  there  is  no  possible  motto 
or  reason  which  could  hare  operated  in  the  mind  of  the  convention  as  a  cause 
for  the  enactment  of  such  a  provision,  which  would  not  apply  with  as  much, 
if  not  more,  force  to  the  lowest  judicial  office  created  by  the  General  Assem- 
bly under  the  power  given  in  the  first  section  of  the  7th  article  of  the  constitu- 
tion, as  to  the  highest  named  in  the  constitution;  for  the  language  of  i  1,  and 
the  general  and  unlimited  power  given  to  the  General  Assembly  to  establish 
inferior  Courts,  utterly  forbids  such  a  narrow  view.  Such  a  construction 
would  lead  to  the  greatest  of  all  possible  absurdities.  And  every  interpreta- 
tion or  construction  which  leads  to  an  absurdity  ought  to  be  rejected.  Id.  p. 
370.— Smith  on  Stat,  pp.  631, 633,  M  486, 488.  Such  a  construction  would 
give  us  two  classes  of  judicial  offices— one  within,  the  other  without,  the  16th 
section  of  the  7th  article  of  the  constitution.  This  would  surely  be  absurd 
and  defeat  the  very  language,  object,  and  intent  of  the  framert  of  the  consti- 
tution. If,  then,  one  construction  or  interpretation  would  lead  to  absurdity, 
the  other  not,  we  must  adopt  the  latter;  for  that  construction  or  Interpretation 
which  leads  to  the  more  complete  effect  which  the  convention  had  in  view,  is 
preferable.  Smith  on  Stat,  p.  638,  S  488-  The  16th  section  of  the  7th  arti- 
cle may  also  be  viewed  as  a  remedial  provision.  It  is  an  innovation  on  the 
constitution  of  1816.  It  was  a  question  with  the  convention  whether  the  pro- 
hibition should  not  be  made  to  apply  to  all  offices.  The  first  proposition  was 
as  follows:  "The  state  shall  be  divided  into  a  suitable  number  of  circuits, 
and  a  circuit  judge  shall  be  elected  by  the  electors  in  each  circuit,  and  shall 
reside  therein;  and  shall  hold  his  office  six  years,  if  he  shall  so  long  behave 
well;  and  no  person  elected  to  any  office  in  this  state  shall  be  eligible  to  any 
other  office  of  trust  or  profit  in  the  state,  during  the  term  for  which  he  was 
elected."    Deb.  Const.  Con.,  vol  2,  p.  1785. 

The  object  proposed  by  the  advocates  of  this  measure  was  to  discourage 
office-seeking  as  a  business,  to  compel  a  person  who  accepted  an  office  to  hold 
it  until  the  time  for  which  he  had  been  chosen  expired;  or,  if  be  did  not,  to  re- 
main a  private  citizen  until  the  expiration  of  the  time  for  which  be  had  been 
chosen,  because  of  the  evils  experience  had  shown  to  arise  from  frequent 
changes,  and  the  abuse  of  power,  and  the  prostitution  of  official  honor  and  in- 
tegrity on  the  part  of  those  who  sought  and  accepted  a  particular  office  merely 
as  a  means  of  getting  another  and  better,  by  means  the  most  certain  and 
speedy.  But  the  provision  was  ultimately  confined  to  persons  elected  to  judi- 
cial offices,  without  limitation,  as  being  those  in  which  the  people  at  large 
were  more  deeply  interested,  and  which,  therefore,  required  the  strongest 
checks  and  guards.  If  viewed,  therefore,  as  a  remedial  provision,  it  should 
be  construed  largely  and  beneficially,  so  as  to  suppress  the  mischief  and  ad- 
vance the  remedy.  Sedgw.  on  Stat,  pp.  41, 359. — 1  Story  on  Const.,  p.  304, 
$  429.  We  are  not,  however,  at  liberty  to  go  beyond  the  just  and  ordinary 
sense  of  its  terms.  But  there  is  no  necessity  for  so  doing.  They  are  broad 
and  comprehensive  enough  without,  as  has  already  been  shown.  They  are 
general  and  unlimited,  universal  and  indefinite,  as  applied  to  the  subject- 
matter— *"  any  judicial  office."  They  comprehend  and  embrace  the  whole 
class. 

What,  then,  is  a  judicial  office  1 

In  7  Bacon's  Abridgement  (Bout,  ed.),  p.  280,  "Judicial  offices  are"  denned 
to  be  "those  which  are  exercised  in  the  administration  of  the  law."    By  this 
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we  understand  that  they  are  offices  exercised  in  deciding,  determining,  speak- 
ing, or  pronouncing  the  law.  Taking  this  as  a  correct  definition,  a  judicial 
office  is  an  office  which  is  exercised  in  the  administration  of  the  law.  There- 
fore, no  person  elected  to  any  office  exercised  in  the  administration  of  the  law, 
shall,  during  the  term  for  which  he  shall  hare  been  elected,  be  eligible  to  any 
office  of  trust  or  profit  under  the  state,  other  than  an  office  exercised  in  the 
administration  of  the  law.  "No  person  elected  to  any  judicial  office." — This 
evidently  means  any  judicial  office  in  the  state,  not  abstractly  considered,  but 
any  such  office  in  any  locality  in  the  state,  be  it  city,  county,  district,  or  cir- 
cuit; that  is,  any  judicial  office  not  without  the  bounds  of  the  state— any  judi- 
cial office  at  all  concerned  in  the  administration  of  the  laws  of  the  state. 
"Under  the  state,'1  applies  to  the  office  of  trust  or  profit  from  which  the  per- 
son elected  to  any  judicial  office  is  excluded  during  the  term  for  which  he 
shall  hare  been  elected.  Now,  that  the  office  of  mayor  or  city  judge  was,  and 
is,  an  office  in  the  state—one  created,  and  its  powers  and  duties  prescribed,  by 
the  General  Assembly,  cannot  be  denied.  That  the  mayor's  or  dty  judge's 
Court  is  also  established  by  the  General  Assembly,  and  its  powers  and  duties 
defined  by  the  General  Assembly;  and  that  the  General  Assembly  has  confer- 
red judicial  power  on  the  mayor,  made  him  a  judge,  not  merely  a  police 
judge,  but  clothed  him  with  civil  and  criminal  jurisdiction  beyond  simple 
violations  of  municipal  ordinances,  is  equally  true.    Acts  of  1857,  p.  46, 

44  18, 19. 

The  mayor's  or  city  judge's  Court  is,  therefore,  an  inferior  Court  estab- 
lished by  the  General  Assembly  in  the  state;  and  it  is  a  Court  of  record,  for 
he  is  required  to  keep  a  record  of  his  proceedings.  7  Blackf.  272.  It  is  true, 
that,  primarily,  a  mayor  is  the  executive  officer,  only,  of  a  city ;  and  mis,  Judge 
Pikktb*  has  correctly  stated  in  Powell's  case,  Daily  Sentinel,  August  28, 1858. 
He  says :  "The  mayor  of  a  city  is  not  necessarily,  scarcely  indeed,  properly, 
a  judicial  officer.  His  appropriate  duties  are  executive,  analogous  to  those 
discharged  by  the  governor  of  the  state."  But  his  Honor,  after  thus  stating 
what  a  mayor  is,  considered  only  as  mayor,  says:  "He  may  be  empowered 
to  act  in  a  judicial  character  also.  He  may  be  constituted  a  Court.  He  is  so 
by  the  city  charter.  He  is  made  judge  of  a  city  Court,  with  the  general  pow- 
ers, and  governed  by  the  rules  of  practice,  of  a  justice  of  the  peace;  and 
when  he  acts  judicially,  he  acts  under  those  general  rules." 

It  is  true,  a  municipal  corporation  is  a  kind  of  imperhan  in  imperio,  a  gov- 
ernment within  a  government;  so  is  a  township,  county,  Ac.  It  is  created 
and  empowered  to  act  by  the  supreme  legislative  power  of  the  state.  It  is 
not,  however,  independent  of,  but  subservient  to,  the  creator  or  sovereign.  It 
is  part  and  parcel  of  the  machinery  of  the  state,  to  carry  out  its  objects  and 
subserve  its  purposes— to  preserve  order  and  protect  property.  It  would, 
then,  be  strange  indeed  if  the  General  Assembly  could  not  establish  a  Court 
therein,  provide  for  such  Court  a  judge,  clothe  him  with  judicial  power  and 
authority;  and  when  thus  established  or  constituted,  he  Is  a  Court;  he  is  made 
judge  of  a  Court.  Judicial  power  and  authority  is  the  very  essence  of  a  judi- 
cial office.  The  one  cannot  exist  without  the  other.  The  power  and  author- 
ity are  inseparable  from  die  office;  the  office  possesses  or  confers  the  power  and 
authority.  But  further,  a  Court  is  a  place  where  justice  is  judicially  adminis- 
tered. 3  Blacks.  Comm.,  p.  SS.  It  is  a  kind  of  incorporeal  being,  which  can 
be  seen  only  in  the  person  of  the  judge,  and  felt  in  the  exercise  of  his  rone- 
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tions.  In  common  parlance,  the  judge  alone  is  the  Court  2  Bac  (Bout. 
ed.),  p.  616.  There  cannot  be  a  Court  without  a  judge.  3  Blacks.  Comm., 
p.  35.  "Judge"  and  "justice"  axe  convertible  terms;  and  all  officers  elected 
to  administer  the  law,  call  them  by  what  name  yon  please,  are  "judge*"  or 
"justices."    2  Toml.  L.  Diet.  981,  tit.  Judge.— Id.  917,  tit.  Justices. 

As  already  stated,  a  judicial  office  is  an  office  exercised  in  the  administra- 
tion of  the  law,  or  in  the  discharge  of  judicial  functions— one  in  which  some 
part  of  the  judicial  power  of  the  state  is  Tested;  for  it  cannot  he  said  that  all 
the  judicial  power  of  the  state  is  Tested  in  any  one,  or  in  any  number  less 
than  the  whole.  Const.,  art.  7,  *  1.— 7  Bac  (Bout,  ed.),  p.  279.-2  Toml.  L. 
Diet.  p.  665. 

The  judge  or  justice  administers  the  law,  that  is,  speaks  the  law,  determines 
questions  at  issue  in  a  Court  of  law,  or  decides  upon  the  rights  of  others  by 
authority  of  law.  3  Blacks.  Comm.,  p.  25.— 15  HI.  B.  891.— 1  Bout.  L.  Diet. 
724.  The  judge,  justice  of  the  peace,  mayor,  or  whatever  other  name  the  law 
may  confer,  is,  therefore,  a  judicial  officer,  his  office  a  judicial  office,  and  the 
power  and  authority  with  which  he  is  clothed,  or  which  he  exercises,  judicial 
power.  Const,  art.  7,  S  1-— *  Blacks.  Comm.,  p.  25.-2  Toml.  L.  Diet  281. 
— Id.  p.  317. 

But  4  1,  art.  7,  of  the  constitution,  Tests  the  judicial  power  of  the  state  in 
the  Courts  named,  "and  in  such  inferior  Courts  as  may  be  established  by  the 
General  Assembly."  The  office  of  judge  or  justice  of  any  such  inferior  Court 
so  established  must,  then,  be  a  judicial  office  within  the  16th  section  of  the 
same  article,  because  such  judge  or  justice  of  any  such  inferior  Court  is  em- 
powered by  the  General  Assembly,  under  the  constitution,  to  administer  the 
law— to  determine  questions  at  issue,  or  decide  upon  the  rights  of  others, 
within  his  jurisdiction.  The  term  "any  judicial  office,"  then,  as  used  in  the 
16th  section,  cannot  be  restricted  to  any  particular  judicial  office,  but  must  in- 
clude not  only  judges  of  the  Courts  named,  but  also  the  judges  of  all  such 
inferior  Courts  as  may  at  any  time  be  established  in  the  state  by  the  General 
Assembly;  as,  for  example,  judges  of  Courts  of  Common  Pleas,  and  mayors 
or  city  judges— that  is,  all  offices  relating  to  the  administration  of  justice,  or 
the  exercise  thereof.  This  seems  an  honest,  faithful,  and  bona  fide  construc- 
tion, having  common  sense  for  a  guide— one  that  cannot  be  avoided,  and  a 
conclusion  that  cannot  he  escaped,  without  resorting  to  sophistry.  Now,  the 
General  Assembly  of  the  state  of  Indiana,  by  a  general  law,  entitled  "An  act 
to  repeal  all  general  laws  now  in  force  for  the  incorporation  of  cities/'  &c., 
approved  March  9, 1857,  established  an  inferior  Court  in  every  city  in  this 
state,  called  a  mayor  or  city  judge's  Court.  Acts  of  1857,  p.  46,  T  18.  The 
words  mayor  or  city  judge  are  used  in  the  act  in  reference  to  the  Court  as 
synonymous.  Id.  p.  47,  i  19.  The  act  provides  that  the  mayor  shall  he 
elected  for  the  term  of  two  years.  A  city  judge  is  not  elected  unless  the 
council,  deeming  it  for  the  best  interest  of  the  city,  cause  one  to  be  elected. 
Id.  p.  44,  i  9.  The  election  of  a  city  judge,  by  that  name,  distinct  from  the 
mayor,  depends  upon  the  action  of  the  common  council.  As  a  separate  and 
distinct  officer,  he  cannot  be  called  into  being  except  by  the  action  of  the  com- 
mon council.  Not  so  the  mayor  or  city  judge.  But  if  the  council  deem  it 
expedient  for  the  best  interest  of  the  city  to  cause  that  separate  functionary, 
called  a  city  judge,  to  be  elected,  he  must  be  elected  at  the  general  election  at 
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which  the  mayor  is  also  elected,  and  terra  for  the  tame  length  of  time,  ik., 
two  yean.    Id.  p.  44,  $  9,  and  p.  46,  lait  clause  of  \  18. 

If  the  council  does  not  order  the  election  of  a  city  judge,  at  the  general 
election  at  which  the  mayor  is  elected,  the  mayor  is  elected  mayor  or  city 
judge  of  the  mayor's  or  dry  judge's  Court  for  me  term  of  two  years.  (See 
same  section  and  pages  last  cited.)  It  is  not  in  the  power  of  the  counti1  to 
order  the  election  of  that  separate  functionary  simply  styled  "city  judge,** 
during  the  continuance  in  office  of  the  mayor  for  the  term  for  which  he  was 
elected.  Ibid,  In  the  absence  of  such  order  and  election,  then,  the  mayor  is 
not  elected  merely  as  mayor  or  the  chief  executive  officer  of  the  city.  He  is 
elected  mayor  or  city  judge.  In  the  language  of  Psnxnrs,  J.,  supra,  "He  is 
made  judge  of  a  city  Court,  with  the  general  powers,  and  governed  by  the 
rules  of  practice,  of  a  justice  of  the  peace."  The  duties  of  the  mayor  are  set 
forth  in  *  IS,  p.  46,  Acts  of  1867. 

The  first  specified  are  those  which  properly  belong  to  the  mayor  as  the  chief 
executive  or  governor  of  the  city,  except  the  conservation  of  the  peace,  which 
is  common  to  all  judicial  officers.  Const,  art.  7,  \  15.— 1  B.  8.  p.  60.  These 
are  additions  and  not  subtractions.  How,  men,  can  they  detract  from  his  ju- 
dicial office,  or  his  judicial  power  and  authority?  It  is  not  easy  to  perceive. 
But  it  may  not  be  amiss  to  inquire  somewhat  into  this  union  of- power  and  its 
effect  In  Watldns  y.  Hobnan,  16  Pet  60,  it  is  said,  "In  some  cases  it  is  diffi- 
cult to  draw  a  line  mat  shall  show  with  precision  the  limitation  of  ;x>wer, 
under  our  form  of  government  The  executive,  in  acting  upon  claims  for 
services  rendered,  may  be  said  to  exercise,  if  not  in  form,  in  substance,  a 
judicial  power.  And  so  a  Court,  in  the  use  of  a  discretion  essential  to  its 
existence,  by  the  adoption  of  rules  or  otherwise,  may  be  said  to  legislate.  A 
legislature,  too,  in  providing  for  the  payment  of  a  claim,  exercises  a  power 
in  its  nature  judicial;  but  this  is  coupled  with  the  paramount  and  remedial 
power."  In  the  case  of  Yates  v.  Lansing,  5  Johns.  897,  Kbht,  C.  X,  says: 
"The  allowance  of  a  writ  [habeas  corpus]  in  vacation,  is  not  a  judicial  act 
It  is  merely  analogous  to  the  case  stated  in  Green  v.  The  Hundred  of  B. 
(1  Leon.  323),  where  it  was  held,  that  an  action  on  the  case  lay  against  a  jus- 
tice of  the  peace,  for  refusing  to  take  the  oath  of  the  party  robbed,  because,  in 
such  case,  he  did  not  act  as  a  judge,  but  as  a  particular  minister  appointed  by 
the  statute  of  EUsabetk."  Many  other  examples  might  be  cited,  where  the 
law  imposes  duties  upon,  or  authorizes  their  performance  and  they  are  per- 
formed by,  persons  holding  judicial  offices,  which  are  not  in  their  nature  judi- 
cial, and  which  have  never  in  any  degree  been  supposed  to  diminish  or  inter- 
fore  with  the  judicial  office.  But  are  these  executive  duties  inconsistent  with 
the  exercise  of  his  judicial  functions? — and  does  the  union  of  the  two  in  him 
invalidate  the  whole,  under  the  third  article  of  our  constitution?  lE.&p.48. 
If  the  decision  in  the  case  of  The  State  of  Delaware  r.  The  Wilmington  Cite 
Council,  8  Harr.  394,  is  correct,  they  do  not  For,  according  to  that  decision, 
the  office  of  treasurer  of  a  public  corporation,  such  as  the  city  of  WUetmgtm, 
was  not  a  civil  office  in  the  state  of  Delaware,  under  that  clause  in  her  consti- 
tntion,  which  declared  a  clergyman  ineligible  to  any  "civil  office  in  the  state." 
The  office  of  mayor,  then,  as  the  chief  executive  officer  of  a  city  only,  would 
not  come  within  the  purview  of  the  third  article  of  the  constitution;  and  the 
executive  duties  are  not  inconsistent  with  the  discharge  of  judicial  power,  and 
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leave  his  judicial  office  separate  and  distinct  from  the  other,  and  clearly  within 
the  prohibition  contained  in  4  16,  art.  7,  of  the  constitution.  For  the  judicial 
office  mast  be  created  by  the  General  Assembly  under  the  power  contained  in  * 
the  first  section  of  art.  7,  or  it  cannot  exist  No  power  to  establish  a  Court 
can,  elsewhere,  be  found.  The  power  to  establish  the  Court  carries  with  it  the 
power  to  provide  the  judge.  And  when  the  Court  is  thus  established,  accord- 
ing to  every  mode  of  correct  reasoning,  the  judge  of  such  Court  is  as  much  a 
judicial  officer,  and  his  office  as  much  a  judicial  office,  as  that  of  a  supreme  or 
circuit  judge;  because  the,  judicial  power  of  the  state  is  vested  in  the  Supreme 
Court,  in  Circuit  Courts,  and  in  such  inferior  Courts  as  the  General  Assembly 
may  establish.    Const,  art.  7,  4  1.— 1  B.  8.  p.  59.— 2  Ark.  R.  262. 

If  this  view  be  correct,  it  famishes  the  key  to  the  solution  of  the  question, 
reconciles  what  is  said  to  be  the  conflicting  powers,  and  sustains  the  validity 
of  the  mayor's  Court  beyond  all  question. 

The  act  farther  provides  that  the  mayor  shall  hold  a  city  Court;  that  he 
shall  have  exclusive  jurisdiction  of  all  prosecutions  for  violations  of  the  by- 
laws and  ordinances  of  the  city,  within  the  limits  of  the  city,  the  jurisdiction 
and  powers  of  a  justice  of  the  peace,  in  all  matters  civil  and  criminal  arising 
under  the  laws  of  the  state,  and  for  crimes  and  misdemeanors,  his  jurisdiction 
shall  be  co-extensive  with  the  county  in  which  the  city  is  situate.  Acts  1857, 
p.  46,  4  18.  This  is  sufficient  to  make  tike  mayor  a  judicial  officer,  and  his 
office  a  judicial  office;  and  these  powers  are  not  incidental,  they  are  principal. 
They  are  conferred  by  the  statute,  and  he  exercises  them  as  mayor  or  judge  of 
the  city  Court. 

The  case  of  Mbrrieon  v.  McDonald,  21  Maine  R.  550,  does  not,  therefore, 
apply.  There,  a  city  judge  was  elected,  and  a  recorder  also.  The  duty  of 
the  recorder,  by  the  statute,  was  to  act  as  clerk  of  the  city  Court,  but  in  the 
absence  of  the  regularly  elected  city  judge,  he  was  authorized  to  act  as  judge 
pro  tempore.  The  recorder  was  not,  therefore,  elected  city  judge,  but  clerk 
only.  He  was  no  more  elected  judge  than  would  be  the  prosecutor  or  any 
other  member  of  the  bar,  if  by  appointment  of  the  circuit  judge,  he  should 
sit  on  the  circuit  bench  and  hold  Court  pro  tempore  in  the  absence  of  such  judge. 
But  admit,  for  the  sake  of  the  argument,  that  the  vesting  of  executive  and 
judicial  power  in  the  appellee,  was  in  contravention  of  the  third  article  of  the 
constitution,  what  is  the  result?  He  was  elected  mayor,  and  by  that  title  city 
judge.  Could  he  not  act  as  city  judge  and  decline  the  duties  imposed  upon 
him  as  mayor  only,  according  to  the  ruling  of  the  judges  in  2  Dallas,  4091 
But  suppose  he  did  not,  and  discharged  both,  did  this  reduce  his  judicial  office 
to  a  mere  nothing?  Surely  not.  It  could  have  no  more  effect  on  his  judicial 
office,  than  would  the  compliance  of  the  circuit  Judge  with  the  provisions  of 
the  statute  (2  R.  8.  p.  10,  {  8)  which  requires  him  to  examine  the  clerk's 
offices  in  his  circuit,  see  if  the  books  and  papers  are  properly  kept,  and  make 
out  and  file  a  sworn  report  with  the  several  county  auditors.  And  no  one 
would,  for  a  moment,  maintain  so  absurd  a  position  as  that  the  performance  of 
that  executive  or  administrative  act  would  make  him  less  than  a  judge,  or  ren- 
der him  incapable  of  holding  and  exercising  bis  judicial  office.  Besides,  the 
appellee  was  elected  to  tike  office  of  city  judge,  and  accepted  and  discharged 
the  duties  of  the  office  until  he  saw  fit  to  resign.  Can  this  Court  inquire  into- 
the  validity  of  the  office  collaterally,  or  would  the  appellee  be  permitted  to 
justify  his  course  on  the  ground  that  the  law  which  created,  and  under  which 
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he  ww  elected  to  end  exercised  hit  office,  was  roid  ?  By  01 
mayor  is  not  elected  and  commissioned  as  a  justice  of  the  peace, 
mayor  or  city  judge  of  a  separate  and  distinct  Court  The  cm 
y.  Maynard,  14  HI.  B.  419,  does  not,  therefore,  in  any  respect, 


the 
He  is  elected 
of  Tke  State 
the  ques- 


tion. There,  the  mayor  could  exercise  no  judicial  power  except  as  justice  of 
the  peace.  The  Court  say:  "Except  as  justice  of  the  peace,  k  is  very  dear 
that  the  mayor  could  exercise  no  judicial  power.  There  can  he  no  well 
grounded  pretense  that  he  was  a  judge  of  the  8apreme  Court,  Circuit  Court, 
or  county  Court,  or  that  he  was  the  judge  of  an  inferior  local  Court,  estab- 
lished by  the  General  Assembly  under  the  proviso  to  the  first  section  quoted. 
Under  that  proviso,  no  attempt  has  been  made  to  establish  a  Court  in  the  city 
of  Rockfbrd"  Here  the  mayor  exercises  judicial  power  as  mayor  or  judge  of 
the  city  Court,  a  separate  tribunal;  an  inferior  Court  established  by  die  Gene- 
ral Assembly  by  authority  of  the  constitution.  He  does  not  exercise  judicial 
power  as  justice  of  the  peace;  therefore,  4  32,  art.  4,  of  the  constitution,  is  not 
violated.  Moreover,  it  is  apparent  mat  if  the  common  council  should  order  a 
city  judge  to  be  elected,  his  office  would  be  a  judicial  office.  This  being  true, 
how  can  it  be  different  when  the  mayor  is  elected.  If,  in  the  one  case,  it  is  a 
judicial  office,  it  surely  must  be  so  in  the  other.  And  that  there  cannot  be  a 
judicial  office  created  by  the  General  Assembly  unless  by  the  power  contained 
in  the  first  section  of  article  7,  of  the  constitution,  and  without  its  being  a  ju- 
dicial office  within  the  16th  section  of  the  same  article,  has  been  conclusively 
shown.  The  office  of  mayor,  to  which  the  appellee  was  elected  on  the  first 
Tuesday  in  May,  1857,  for  the  term  of  two  years,  is,  then,  a  judicial  office  with- 
in the  16th  section  of  art.  7,  of  the  constitution,  which  declares  that  "no  per- 
son elected  to  any  judicial  office,  shall,  during  the  term  for  which  he  shall  hare 
been  elected,  be  eligible  to  any  office  of  trust  or  profit  under  the  state,  other 
than  a  judicial  office."  1  B.  8.  p.  61.  This  conclusion  seems  to  be  fiur,  legi- 
timate, and  unavoidable. 

Bnt  it  has  been  insisted  by  the  appellee,  and  may  be  again,  that  justices  of 
the  peace  are  not  judicial  officers  within  the  16th  section  of  art.  7;  therefore, 
mayors  are  not.  Is  it  true  that  justices  of  the  peace  are  not  within  that  sec- 
tion 1  The  constitution  provides  for  the  election  of  a  competent  number  of 
justices  of  the  peace,  and  declares  that  "their  powers  and  duties  shall  be  pre- 
scribed by  law."    1  B.  8.  p.  60,  4  14. 

Now  it  is  unnecessary  to  refer  to  the  feet  that  from  the  34th  Edw.  ID.,  to  the 
present  time,  justices  of  the  peace  have  been  judges  of  record,  and  their  Courts 
Courts  of  record  (3  Bac.  Abr.  396.-7  Blackf.  272),  or  to  insist  upon  the,  at 
least  prima  Jade,  case  made  by  that  feet  connected  with  their  being  named  in 
the  articles  on  the  judiciary ,  and  to  the  additional  one,  that  in  4  22,  art.  4,  of 
the  constitution  (1  B.  8.  p.  52),  it  is  declared  that  no  local  or  special  law  shall 
be  passed  regulating  me  jurisdiction  and  practice  of  justices  of  the  peace;  it  is 
sufficient  that  the  constitution  declares  that  their  powers  and  duties  shall  be 
prescribed  by  law,  and  that  they  have  been  so  prescribed.  The  law  has  made 
them  Courts,  made  them  judges  of  Courts,  given  them  judicial  power,  and  im- 
posed upon  mem  judicial  duties.  SB.  8.  pp.  449, 606.  The  General  Assem- 
bly, in  whom  the  power  is  vested,  has  made  them  inferior  Courts,  and  by  vir- 
tue of  the  power  in  4  1,  art.  7,  of  the  constitution,  vested  in  them  a  part  of  the 
judicial  power  of  the  state.    Hie  office  of  justice  of  the  peace  is,  then,  clearly 
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a  judicial  office,  within  the  16th  section  of  art.  7,  m  much  so  as  that  of  a  su- 
preme or  circuit  judge.    2  Ark.  R.  282. 

Second.  The  office  of  sheriff  1b  not  a  judicial  office,  but  is  merely  an  admin-  - 
istrative  office. 

At  common  law,  it  is  said,  the  office  of  sheriff  was  of  a  mixed  nature— ^nin- 
Hterial  and  judicial.  8  Salk.  322.— 6  Toml.  L.  Diet  480.— -8  Bac  Abr.,  Bout. 
ed.,  tit.  Sheriff,  let.  D.,  p.  688.  But  this  is  hardly  correct,  for  in  the  Courts 
Baron  and  Courts  Leet,  every  suitor  of  the  manor  gave  his  voice  as  a  juror. 
3  Blacks.  Comm.  83,  84. — I  id.  273. — 2  Johns.  71.  And  Lord  Eeskihb,  in 
his  celebrated  argument  on  the  rights  of  juries,  says :  "  On  appeals  from  these 
domestic  jurisdictions  to  the  county  Court,  and  to  the  town  (circuit)  of  the 
sheriff,  or  in  suits  and  prosecutions  originally  commenced  in  either  of  them, 
the  sheriff's  authority  extended  no  further  than  to  summon  the  jurors,  to  com- 
pel their  Attendance,  ministerially  to  regulate  their  proceedings,  and  to  enforce 
their  decisions.  And  eren  where  he  was  specially  empowered  by  the  king's 
writ  of  justicies,  to  proceed  in  causes  of  superior  value,  no  judicial  authority 
was  thereby  conferred  upon  himself,  but  only  a  more  enlarged  jurisdiction  on 
the  jurors."  Goodr.  Brit.  £1.,  p.  658.  In  mis  he  is  supported  by  Blackttone. 
3  Blacks.  Comm.,  p.  36.  Biackstone  says:  "The  county  Court  may  also  hold 
plea  of  many  real  actions,  and  of  all  personal  actions  to  any  amount,  by  vir- 
tue of  a  special  writ  called  a  justicies;  which  is  a  writ  empowering  the  sheriff 
for  the  sake  of  dispatch,  to  do  the  same  justice  in  his  county  Court,  as  might 
otherwise  be  had  at  Westminster.  The  freeholders  of  the  county  are  the  real 
judges  in  mis  Court,  and  the  sheriff  is  the  ministerial  officer."  Be  this  as  it 
may,  however,  under  our  constitution  and  laws  the  office  of  sheriff  is  only  an 
administrative  or  ministerial  office.  Const,  art.  8,  4  1.— Zrf.,  art.  6,  f  2. — 1  B. 
8.  pp.  48,  58.-2  Ark.  B.  288. 

But  it  has  been  urged  by  the  appellee,  that  the  sheriff  acts  judicially  in  writs 
of  ad  quod  damnum.  This  is  not  the  case.  In  such  proceeding  he  acts  merely 
as  the  servant  of  the  Court,  under  a  writ  issued  by  order  of  the  Court,  sum- 
mons the  jury  by  command  of  the  writ,  ministerially  regulates  their  proceed- 
ings, and  returns  the  inquest  into  Court.    2  B.  S.  pp.  189, 191,  M  687,  696. 

It  is  taking  the  definition  too  large,  to  say  that  every  act  where  the  judgment 
is  at  all  exercised,  is  a  judicial  act.    3  Burr.  1262. 

In  TiUotson  v.  Chatham,  2  Johns.  B.  63,  is  is  decided  that  the  execution  of  a 
writ  of  inquiry  is  an  inquest  of  office,  and  the  officer  who  presides  acts  minis- 
terially and  not  judicially.  At  p.  71,  Kbkt,  C.  J.,  says:  "The  inquisition  is 
merely  an  inquest  of  office,  and  the  act  of  presiding  is  ministerial  and  not  ju- 
dicial, notwithstanding  there  are  some  loose  sayings  to  be  gleaned  from  the 
books,  mat  seem  to  countenance  a  contrary  opinion.  The  sheriff  gives  no  ju- 
dicial decision  upon  the  law,  and  concluding  to  a  judgment,  any  more  than 
what  might  be  requisite  in  tho  performance  of  any  ministerial  act  The 
reason  given  why  the  jurors  cannot  be  challenged  on  a  writ  of  inquiry  of  dam- 
ages is,  because  it  is  only  an  inquest  of  office,  and  the  sheriff  docs  not  act  as 
judge."    1  Boll.  Abr.,  tit  Trial,  P. 

A  judicial  office  relates  to  the  administration  of  justice,  or  the  actual  exer- 
cise thereof;  it  gives  the  power  to  decide— to  determine.  A  ministerial  office 
gives  the  officer  no  power  to  judge  of  llts  s—tlwr  to  be  done,  bat  requires  him 
to  obey  the  mandates  of  a  superior.  2  Blacks.  Comm.  25. — 7  Bac  Abr. 
(Bouv.  ecL),  p»  MO. 
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The  office  of  sheriff  is  not,  therefore,  a  judicial  office,  bat  is  merely  an  ad- 
ministrative or  ministerial  office. 

Third.    The  office  of  sheriff  is  an  office  of  trust  or  profit  under  the  state. 

That  the  office  of  sheriff  is  an  office  of  trust  or  profit  is  too  plain  to  require 
argument  or  authority.  That  it  is  an  office  under  the  state,  within  $  16,  art.  7, 
of  the  constitution,  is  evident  from  f  2,  art  6,  of  the  oonstitntion.  1  B.  8.  p. 
58.— A*,  p.  128,  *  1. 

Fourth.  The  resignation  of  the  appellee  could  not  render  him  eligible  to  the 
office  of  sheriff  before  the  expiration  of  the  two  years  for  which  he  had  been 
elected  mayor. 

In  discussing  this  proposition,  the  roles  relating  to  interpretation  and  con- 
struction already  stated  and  referred  to,  apply  in  their  rail  force.  The  lan- 
guage of  4  16  it  positive.  "No  person  elected  to  any  judicial  office  shall,  dur- 
ing the  term  for  which  he  shall  have  been  elected,  be  eligible,"  Ac  That  is, 
the  penon  elected  to  such  office  shall  not  be  eligible  during  the  whole  period  of 
time  for  which  he  shall  have  been  elected.  The  word  "term"  is  here  used  in 
the  sense  of  time,  as  is  clear  from  what  follows — "for  which  he  shall  have  been 
elected"— that  is,  chosen  or  appointed. 

The  prohibition  relates  and  attaches  to  the  person  elected  to  any  judicial 
office,  and  it  extends  or  continues  during  or  until  the  expiration  of  the  time 
for  which  he  was  elected.  It  is  the  time  for  which  he  was  elected,  and  not  the 
time  that  he  may  continue  to  hold  and  exercise  the  judicial  office,  that  is 
spoken  of;  and  it  is  declared  that  the  ineligibility  shall  continue  as  long  as 
the  time  lasts  for  which  he  was  elected.  The  office,  or  the  power  and  right  to 
exercise  the  office,  may  be  determined  by  resignation  or  otherwise,  before  the 
expiration  of  the  term  or  time  for  which  he  was  elected ;  but  does  that  annihi- 
late the  residue  of  the  time  for  which  he  was  elected?  Not  at  alt  It  still  ex- 
ists, and  only  expires  with  the  time— two,  four,  or  six  yean— for  which  he 
■hall  hare  been  elected.    BiddU  y.  Willard,  10  Ind.  B.  62. 

Now  the  term  for  which  the  appellee  was  elected  mayor,  did  not  expire  until 
the  first  Tuesday  in  May,  1859,  and  until  his  successor  was  elected  and  qualified. 

He  was  not,  then,  eligible  to  the  office  of  sheriff  when  he  was  elected  at  the 
general  election  for  the  state,  on  the  second  Tuesday  in  October,  1858. 

(8)  Counsel  for  the  appellee  submitted  the  following  argument: 

The  first  question  presented  is— 

Was  Wallace,  when  mayor,  a  judicial  officer  as  contemplated  by  the  consti- 
tution? 

The  constitutional  provisions  relied  upon  by  the  appellant's  counsel  are  as 
follows :  "No  person  elected  to  any  judicial  office,  shall,  during  the  term  for 
which  he  shall  have  been  elected,  be  eligible  to  any  office  of  trust  or  profit, 
under  the  state,  other  than  a  judicial  office."  Const.,  art.  7,  $16.  And  again: 
"The  judicial  power  of  the  state  shall  be  vested  in  a  Supreme  Court,  in  Cir- 
cuit Courts,  and  in  such  inferior  Courts  as  the  General  Assembly  may  estab- 
lish."   Const.,  art.  7, 4  1. 

It  is  from  the  clause  last  cited,  taken  in  connection  with  certain  portions  of 
the  "act  for  the  incorporation  of  cities,"  providing,  in  the  contingency  of  a 
fiulure  to  elect  a  city  judge,  for  th*  discharge  of  his  duties  by  the  mayor,  and 
denning  such  duties  as  analogous  with  those  assigned  to  justices,  that  the  con- 
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testant  seeks  to  establish  the  mayoralty  as  a  "judicial  office,"  and  its  head  as 
a  "judicial  officer/'  within  range  of  the  constitutional  prohibition. 

Even  admitting  the  position  claimed,  it  is  contended  by  the  contestee  that  • 
the  argument  deduced  from  the  performance  of  analogous  duties,  is  destroyed 
by  the  futility  of  attempting  to  introduce  justices  of  the  peace  to  the  circle  of 
such  judicial  power  as  seems  contemplated  by  the  constitution.  If  entitled  to 
admission,  it  must  be  because  they  meet  the  constitutional  requirements.  But 
they  are  surely  not  judges  of  a  "Supreme"  or  "Circuit"  Court,  nor,  as  we 
think  equally  clear,  of  any  "such  inferior  Court  as  the  General  Assembly  may 
establish." 

However  it  may  be  elsewhere,  in  this  state  the  office  of  a  justice  of  the 
peace,  as  well  as  the  mode  of  election  to  and  duration  of  its  term,  is,  in  met, 
directly  provided  by  the  constitution,  leaving  to  the  General  Assembly  no 
agency  in  its  creation,  and  only  a  right  to  prescribe  the  powers  and  duties  of 
a, Court,  if  such  it  be,  which  the  constitution  has  established.  The  language 
is  {S  14,  art.  7,  of  the  constitution),  "A  competent  number  of  justices  of  the 
peace  shall  be  elected  by  the  voters  of  each  township  in  the  several  counties. 
They  shall  continue  in  office  four  years,  and  their  powers  and  duties  shall  be 
prescribed  by  law."  And  it  may  be  remarked  in  this  connection,  that  the  Su- 
preme and  Circuit  Courts,  as  to  the  number  of  their  judges,  manner  of  elec- 
tion, and  duration  of  term,  are  provided  in  the  same  constitution  (see  M  2, 3, 
4,  8,  9,  of  art.  7),  in  language  almost  precisely  similar  with  that  creating  jus- 
tices of  the  peace,  with  powers  of  the  same  kind  vested  in  the  General  Assem- 
bly to  prescribe  the  nature  and  extent  of  jurisdiction.  They  are  all,  therefore, 
equally  established  by  the  constitution. 

It  results,  therefore,  that  the  constitution  has  established  the  distinct  offices 
of  supreme  judge,  circuit  judge,  and  justices  of  the  peace,  and  yet,  in  defin- 
ing the  "judicial  power"  of  the  state,  has  expressly  admitted  to  it  only  the 
former,  to  the  necessary  and  direct  exclusion  of  the  latter. 

Nor  do  these  views  derogate  at  all  from  the  true  position  and  efficiency  of 
justices.  They  can  still  discharge  all  the  important  duties  committed  to  their 
care;  their  Courts  may  continue  to  be  those  of  record;  and  they,  as  heads  of 
the  same,  to  be,  not  only  in  common  parlance,  but  in  fact,  judicial  officers, 
without  possessing  the  peculiar  qualifications  demanded  for  admission  into 
the  circle  of  judicial  power,  as  denned  and  restricted  by  constitutional  provi- 
sions. 

But  to  return  to  our  main  argument.  What  are  the  primary  and  natural 
duties  of  a  mayor?    We  answer— 

I.  That  his  duties  are  not,  in  general  acceptation,  of  a  judicial  character; 
but,  on  the  contrary,  are  wholly  ministerial. 

Lexicographers  define  a  mayor  as  the  chief  magistrate  of  a  corporation; 
and  a  magistrate — from  the  Latin,  ma gistratus— as  one  holding  public  author- 
ity. Vide  Webster,  Johnson,  and  others.  Magistrates  est  qui  prosit — one 
who  presides.  Cicero  de  Legions.  As  applied  to  municipalities,  this  officer 
was  called  by  the  Romans,  Prator  Urbanus,  and  sometimes  Major  Urbantu— 
city  ruler  or  elder;  from  which  our  term  of  mayor  seems  to  be  derived,  though 
referred  by  others  to  the  Amoric,  mear  and  Welsh,  moor,  signifying  to  keep  or 
guard.  Richard  I.  of  England  changed  the  bailiffs  of  London,  A.  D.  1189,  to 
mayors,  with  administrative  power  only;  and  the  title  of  mayor,  with  the 
same  restricted  power,  had  become  a  common  one  in  the  time  of  Bracton. 
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See,  in  general,  Cicero's  Roman  Law,  book  3,  chap.  1 ;  Adams's  Roman  Anti- 
quities; Ainsworth's  Diet;  Cam's  Britannica,  325;  Bracton's  Folio,  57. 

n.  Nor  are  the  primary  and  essential  duties  of  mayors,  in  this  state,  of  a 
Judicial  character. 

It  is  provided  (see  act  for  incorporation  of  cities,  approved  March,  1857, 
M  18,  28),  that  mayors  "shall  preside  at  meetings  of  the  city  council  and 
recommend  measures  for  its  consideration;  see  that  state  laws  and  the  corpo- 
ration ordinances  are  faithfully  executed;  exercise  supervision  over  inferior 
officers;  act  as  conservators  of  the  peace;  have  the  custody  of  the  corporate 
seal,  and  take  and  certify  under  the  same  the  proof  of  deeds  and  other  instru- 
ments of  writing;  sign  commissions,  licenses,  and  permits,  and  perform  such 
other  duties  as  the  nature  of  their  office  and  the  interests  of  the  city  require." 
All  of  which  duties  are  executive  or  ministerial  in  their  nature. 

III.  Nor  are  such  judicial  acts  as  may  be  performed  within  the  state  by 
mayors,  of  the  essence  of  or  dependent  upon  the  mayoralty,  but  wholly  inci- 
dental and  contingent. 

The  act  for  the  incorporation  of  cities  (see  Acts  of  1857,  p.  44,  4  9),  con- 
templates the  two  distinct  offices  of  mayor  and  city  judge— the  latter  depend- 
ing upon  the  will  of  the  common  council;  and  farther,  that  the  exercise  of 
any  judicial  power  by  the  mayor,  shall  be  contingent  upon  the  non-election 
and  qualification  of  said  judge.  No  judge  having  been  chosen,  the  mayor 
may  perform  his  duties;  but  with  the  election  and  qualification  of  such  judge, 
all  judicial  action  by  the  mayor  ceases,  not  to  be  resumed  even  during  the  ab- 
sence of  said  judge,  who,  in  such  case,  must  deposit  his  docket  with  some 
justice.  Acts  of  1857,  pp.  46, 47,  44  18, 19.  Nor  are  these  separate  offices 
convertible  at  the  pleasure  of  their  holders,  for  while  the  mayor  may,  m  the 
case  provided,  act  as  judge,  the  latter  cannot,  in  any  contingency,  discharge 
the  primary  and  essential  duties  of  the  mayor. 

IV.  The  exercise  of  judicial  power  by  strictly  executive  officers  is  no  rare 
occurrence,  nor  does  it  constitute  the  actors  "judicial  officers,"  within  the 
meaning  of  the  constitution. 

Cases  of  this  kind  are  numerous.  Sheriffs  are  empowered  to  try  writs  of 
ad  quod  damnum,  and  for  that  purpose  may  impannel  and  charge  a  jury  and 
receive  its  verdict.  2  R.  8.  p.  188,  art.  41.  Clerks  of  the  Common  Fleas 
and  Circuit  Courts  may  take  recognisance  of  bail  (Id.  p.  132,  4  421),  which 
shall  have  the  effect  of  a  confessed  judgment.  Id.  p.  133,  4  427.  Coroners 
may  summon  and  hold  Courts  of  inquest,  recognize  witnesses,  swear  and 
charge  a  jury,  and  perform  other  judicial  acts  {Id.  chap.  7) ;  and  the  various 
boards  of  county  commissioners  throughout  the  state,  upon  which,  in  the  ex- 
press language  of  the  constitution  (see  art.  6, 4  10),  the  General  Assembly  can 
confer  only  "powers  of  a  local,  administrative  character,"  may  yet  (1  R.  8.  p. 
272,  4  19)  assemble  as  a  Court,  "summon  witnesses,  punish  contempt,  coerce 
the  payment  of  costs,  and  try  and  determine  cases  of  contested  elections,"  in 
all  of  which  they  are  to  be  "governed  by  the  rules  of  law  obtaining  in  me 
Circuit  Court."  Jurors,  also,  by  express  constitutional  enactments  (art.  1, 
4  19),  are  made,  in  criminal  cases,  judges  of  both  law  and  facts;  and  it  has 
been  decided  that  judges  of  elections  exercise  judicial  functions.  Bail  v. 
Potto,  8  Humph.  225.  Yet  it  cannot  be  successfully  contended  that  all  or  any 
of  the  acts  enumerated,  constitute  the  actors  judicial  officers,  as  contemplated 
by  the  constitution. 
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V.  Nor  are  judicial  decisions  wanting  in  rapport  of  our  position. 

In  the  Powell  habeas  corpus  case,  before  his  Honor,  Judge  Pbbxins,  in  va- 
cation, and  reported  in  The  Indiana  State  Sentinel,  under  date  of  August  28,  ■ 
1859,  it  is  held  that  "the  mayor  of  a  city  is  not  necessarily,  scarcely  indeed, 
properly,  a  judicial  officer.  His  appropriate  duties  are  executive,  analogous 
to  those  discharged  by  the  governor  of  the  state."  Nor  should  it  be  forgotten 
that  this  opinion  was  pronounced  by  the  learned  judge  referrejd  to,  at  a  time 
when  the  act  of  1857,  for  the  incorporation  of  cities,  from  which  contestant  so 
strenuously  argues  the  judicial  nature  of  the  mayoralty,  was  in  full  force,  the 
act  having  been  accepted  by  the  common  council  of  the  city  of  Indianapolis, 
and  the  decision  involving  an  ordinance  adopted  under  it  by  that  council. 

The  case  of  Morrison  v.  McDonald,  31  Maine  R.  550,  557,  is  an  important 
one,  establishing  the  positions  that  judicial  officers  must  be  such  to  a  general 
intent,  and^that  the  office  cannot  be  inferred  from  a  mere  exercise  of  judicial 
authority. 

The  following  is  an  abstract  of  the  case : 

It  is  provided  by  the  constitution  of  the  state  of  Maine,  art.  9,  $  6,  that  "the 
tenure  of  all  offices  which  are  not,  or  shall  not  be  otherwise  provided  for, 
shall  be  during  the  pleasure  of  the  governor  and  council."  And  again,  art  6, 
i  4,  that  "  All  judicial  officers,  except  justices  of  the  peace,  shall  hold  their 
offices  during  good  behavior,  but  not  beyond  the  age  of  seventy  years." 

Morrison  had  been  appointed  for  four  years,  and  during  the  pleasure  of 
the  governor  and  council,  as  recorder  of  the  city  Court  of  Bangor,  of  which 
McDonald  was  municipal  judge. 

The  term  having  expired,  one  Prescott  was  appointed  as  successor,  to  whom 
Morrison  refused  to  deliver  up  the  office,  disobeying  the  mandamus  of  McDon- 
ald, who  thereupon  committed  him  to  jaiL 

The  tenure  of  the  office  of  recorder,  as  to  duration,  was  not  prescribed  in 
the  act  establishing  the  office. 

It  was  contended  by  Morrison  that  the  governor  had  no  power  to  remove 
him  and  appoint*  successor;  that  by  the  city  charter  he  was  fully  authorized 
to  act  in  the  place  of  judge,  in  his  absence  or  death,  in  all  criminal  cases,  with 
power  to  try,  judge,  and  punish;  and  that  he  was  in  fact  a  judicial  officer, 
whose  term  extended,  under  the  restrictions  mentioned,  during  good  behavior. 

The  case  came  up  on  error  in  the  Eastern  District  Court.  Whitman,  C.  J., 
gave  the  following  opinion : 

"We  cannot  bring  our  minds  to  the  conclusion  that  a  recorder  is,  in  the 
sense  contemplated  in  the  constitution,  a  judicial  officer.  It  seems  that  the 
framers  of  that  instrument  had  in  view  those  who,  to  a  general  intent  and 
purpose,  were  such,  and  not  those  who  were  incidentally  and  casually  intrust- 
ed with  the  exercise  of  some  attribute  of  a  judicial  character. 

"  The  instances  are  numerous  in  which  individuals  are  expected,  in  connec- 
tion with  their  chief  duties,  characterizing  the  duties  of  their  appointment, 
which  in  the  main  is  in  no  wise  judicial,  to  exercise,  as  incident  thereto,  casu- 
ally, some  judicial  power.  Take,  for  instance,  the  senate  of  the  state.  That 
body  has  judicial  powers  in  cases  of  impeachment,  but  it  never  occurred  to 
any  one  that  its  members  were  to  be  deemed  judicial  officers.  The  great  body 
of  their  power  is  wholly  foreign  to  anything  of  a  judicial  cast,  and  they  never 
could  have  been  viewed  as  judicial  officers.  Auditors  and  masters  in  chan- 
cery, in  connection  with  their  ministerial  duties,  perform  sundry  acts  of  a 


May  Term, 

1859. 

Waldo 

v. 

Wallacb. 


600 


CASES  IN  THE  SUPREME  COURT 


May  Term, 

_  1859. 

Waldo 

t. 

Wallace  . 


judicial  nature;  bo  do  the  assessors  of  taxes  of  oar  municipal  corporations, 
and  commissioners  on  insolvent  estates,  and  commissioners  to  adjust  contro- 
versies for  the  damage  occasioned  by  flowing  lands,  under  the  act  concerning 
mills,  and  to  make  partition  of  real  estate;  and  in  this  connection,  the  case  of 
the  county  commissioners  may  well  be  referred  to,  since  it  has  been  deemed 
proper  to  authorise  an  appeal  in  all  cases  in  which  there  can  be  any  litigation 
before  them  between  parties,  to  this  Court,  when  whatever  may  be  done  in  the 
matter  of  such  appeals  must  be  admitted  to  be  of  a  judicial  nature." 

The  case  of  The  Commonwealth  t.  Dallas,  (reported  in  4  Dallas,  229,  831, 
and  still  more  fully  in  3  Yerger,  300,)  is  equally  in  point. 

This  case  arose  under  a  provision  of  the  constitution  of  Pennsylvania,  "thai 
no  person  holding  or  exercising  any  office  of  trust  or  profit  under  the  UniUd 
States,  shall,  at  the  same  time,  hold  or  exercise  the  office  of  judge,  stc.,  *  * 
or  any  other  office  in  this  state,  to  which  a  salary  of  the  state  is  annexed." 

Under  this  constitution,  the  defendant  was,  in  fact,  discharging,  at  the  same 
time,  the  duties  of  attorney  general  of  the  United  States  and  recorder  of  the 
city  of  Philadelphia.  Application  was  made  to  the  Supreme  Court  for  leave 
to  file  an  information,  in  the  nature  of  a  writ  of  quo  warranto,  to  inquire  by 
what  authority  he  exercised  the  duties  of  the  latter  office.  But  it  was  agreed 
that  the  merits  of  the  case  should  be  discussed  and  declared  upon  this  prelimi- 
nary motion. 

In  support  of  the  motion,  it  was  argued  that  the  recorder  performed  judi- 
cial functions  by  provision  of  the  city  charter,  and  did  so  "not  as  a  ministerial 
agent  of  the  corporation,  but  that  he  was,  in  fact  and  law,  a  judge,  within  the 
meaning  of  the  constitution,  and  the  interpretation  of  the  most  authoritative 
writers." 

In  opposition,  it  was  premised  that  the  constitution  did  not  include  in  its 
prohibition  any  other  than  state  officers ;  that  the  recorder  was  not  an  officer  of 
the  commonwealth  or  6tate,  but  an  officer  of  the  corporation;  and  that, accord- 
ing to  the  letter,  the  spirit  and  meaning  of  the  constitution,  he  was  not  a  judge. 

A  wide  array  of  authority  was  presented,  which  will  be  found  cited  in  the 
text,  and  the  judges  declaring  that  the  question  was  of  too  much  importance 
to  be  decided  without  deliberation,  directed  a  curia  advisare  raft,  until  the  next 
term,  when  the  unanimous  opinion  of  the  Court  was  delivered  by  Shippbh, 
Chief  Justice — 

"That  although  the  recorder  of  the  city  of  Philadelphia  possesses  some  pow- 
ers and  performs  some  duties  of  a  judicial  nature,  he  is  not  a  judge  within  the 
meaning  of  the  8th  section  of  the  2d  article  of  the  constitution." 

VI.  And  in  this  connection,  as  bearing  directly  upon  the  question  as  to 
what  extent  Wallace,  either  in  his  capacity  as  mayor,  or  the  contingent  dis- 
charge of  the  duties  of  city  judge,  can  be  considered  as  a  judicial  officer,  or, 
in  fact,  an  officer  of  any  kind  under  the  state,  within  the  meaning  of  the  con- 
stitution, we  refer  to  the  case  of  The  State  v.  Wilmington  City,  3  Harr.  295, 
where,  upon  principles  similar  to  those  we  maintain,  it  was  decided  that  the 
office  of  city  treasurer  was  not  a  civil  office,  within  the  range  of  certain  con- 
stitutional prohibitions. 

The  facta  are  as  follows : 

Hagany,  an  ordained  and  officiating  clergyman,  had  been  elected  treasurer  of 
the  city  of  Wilmington,  in  violation,  as  was  contended,  of  the  following  provi- 
sion of  art.  7  of  the  constitution  of  Delaware:  "No  ordained  clergyman,  or 
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ordained  preacher  of  the  Gospel,  of  any  denomination,  shall  be  capable  of 
holding  any  civil  office  in  this  state." 

But  in  deciding  that  the  office  of  city  treasurer  was  not  a  civil  office,  in  con-  - 
temptation  of  the  clause  referred  to,  which  decision  was  sustained  in  separate 
opinions  of  all  the  judges,  Justice  Habkixgton  remarks : 

"The  principle  is,  that  ordained  clergymen  shall  not  be  employed  in  admin- 
istering the  government.  It  donbtless  grew  out  of  a  wise  determination  to 
keep  the  affairs  of  the  church  separate  from  affairs  of  the  state.  Is  this  prin- 
ciple fully  recognized  in  excluding  clergymen  from  all  offices  of  the  govern- 
ment, properly  speaking,  or  does  it  require  to  be  extended  to  offices  held  under 
public  corporations,  and  not  held  under  or  comprising  any  part  of  the  state 
government?  The  business  of  the  convention  was  to  establish  a  state  govern- 
ment, and  to  provide  the  mode  of  its  administration.  In  speaking  of  offices, 
such  offices  were  undoubtedly  meant,  as  were  designed  for  this  purpose  either 
directly  or  indirectly.  But  the  constitution  nowhere  descends  to  notice  a  cor- 
poration officer.  Such  an  office  forms  no  part  of  the  state  government.  It  is 
perfectly  immaterial  for  all  the  purposes  of  state  government,  whether  the  city 
of  Wilmington  have  a  treasurer  or  no  treasurer,  and  as  the  existence  of  such 
an  officer  did  not  enter  into  the  system  of  government  when  the  convention 
was  forming  it,  it  cannot  be  supposed  that  the  qualifications  or  disqualifications 
which  they  sought  to  apply  to  their  officers,  were  designed  by  them  to  be  ex- 
tended and  applied  to  such  corporation  officers. 

But  we  pass  from  these  considerations  to  other,  equally  strong,  constitutional 
objections  underlying  the  position  of  contestant's  counsel. 

VII.  If  it  is  to  he  determined  that  Wallace,  while  mayor,  became,  by  the 
discharge  of  judicial  duties,  incidental  or  otherwise,  such  a  judicial  officer  as  is 
contemplated  by  the  constitution,  then  we  contend- 
That  so  much  of  the  act  for  the  incorporation  of  cities,  adopted  March  9, 
1857,  as  confers  the  judicial  power  in  question  upon  an  officer  charged  with 
executive  duties,  is  in  open  violation  of  art  3  of  the  constitution,  which  de- 
clares that  "The  powers  of  the  government  are  divided  into  three  separate 
departments— the  legislative,  die  executive,  including  the  administrative,  and 
the  judicial— and  no  person  charged  with  official  duties  under  one  of  these  de- 
partments, shall  exercise  any  of  the  functions  of  another,  except  as  in  this 
constitution  expressly  provided."  8ee  Hay  burn's  case,  2  Dall.  pp.  409,  411; 
Story  on  the  Const.,  4  1777;  4  Ind.  B.  801. 

VUL  Again;  so  much  of  the  incorporating  act  as  confers  the  powers  of  a 
justice  of  the  peace  upon  mayors,  is  void,  because  violating  §  22  of  art.  4  of 
the  constitution,  as  follows : 

1.  It  is  special  and  local  legislation  regulating  the  jurisdiction  of  justices  of 
the  peace.    See  act  for  incorporating  cities,  44  18, 19. 

2.  It  is  unconstitutional  as  to  the  tenure  of  office,  substituting  two  years 
term  in  place  of  four,  and  requiring  no  commission  before  entering  upon  the 
duties.  Compare  44  9,  14,  of  act  for  incorporation  of  cities,  4  14,  art.  7,  of  the 
constitution,  and  4  6  of  the  justices'  act,  2  B.  S.  p.  450. 

3.  It  is  unconstitutional  as  to  the  mode  of  election;  the  constitution,  art  7, 
4  14,  requiring  an  election  by  the  voters  of  each  township,  while  all  city  officers 
arc  elected  by  voters  of  the  city. 

IX.  Again ;  if  the  mayor's  Court,  or  Court  of  the  city  judge,  be  such  a  Court 
as  is  contemplated  by  the  organic  law,  then  so  much  of  the  city  charter  or 
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act  of  incorporation  as  provides  for  filling  racaneiet  in  the  same  by  justices, 
or  from  elections  ordered  by  the  common  council,  is  In  open  violation  of  4  18, 
art  5,  of  the  constitution,  which  provides  that  vacancies  occurring  in  the  office 
of  the  judge  of  any  Court,  shall  be  filled  by  appointment  of  the  governor,  un- 
til a  successor  is  elected  and  qualified.  See  Tk*  State  v.  WHmhgttm  C&»,  9 
Harr.,  supra. 

X.  If  Wallace  is  to  be  regarded  as  having  been  elected  to  two  distinct 
offices— i.  «.,  mayor  and  city  judge,  so  much  of  the  incorporating  act  as  hue 
tons  created  a  municipal  and  judicial  office,  and  then  merged  both  in  the  pos- 
sesion of  the  same  officer,  is  void,  as  in  direct  conflict  with  $  9,  art.  2,  of  the 
constitution,  which  provides  that,  "No  person  shall  hold  more  than  one  lucra- 
tive office  at  the  same  time,  except  as  in  this  constitution  expressly  permitted." 

XI.  Nor,  while  denying  that  die  office  resigned  by  Wallace  was  a  judicial 
office  in  the  sense  required,  do  we  regard  it  by  any  means  as  clear,  that  the  one 
to  which  he  was  afterwards  elected  was  within  the  constitutional  inhibition. 

The  language  employed  is,  "any  office  of  profit  or  trust,  under  the  state, 
other  than  a  judicial  one." 

The  word  "state"  has  at  least  two  primary  significations,  the  one  geographi- 
cal, referring  to  the  territory  inhabited,  and  the  other  civil  or  politico-legal,  re- 
presenting the  aggregated  inhabitants,  commonwealth,  or  body  politic.  It  is 
upon  the  latter  that  constitutions  are  designed  to  operate,  their  subject-matter 
being  the  general  government  and  political  principles  of  the  social  organisa- 
tion. The  direct  object  is  to  provide  for  state  government,  and  not  otherwise 
than  incidentally  for  that  of  counties,  townships,  cities,  and  inferior  organiza- 
tions. In  this  view  it  is  contended  that  the  officers  strictly  contemplated  are 
such  as  pertain  to  the  state  at  large,  and  have  immediate  responsibility  to,  and 
powers  arising  from,  the  body  politic.  An  office  in  a  state,  and  one  under  it, 
are  not  necessarily  identical  in  character;  but  on  the  other  hand  the  phrases 
"office  under  the  state"  and  "state  office"  are  synonymous. 

Are  sheriffs  such  officers  under  the  state,  as  are  reached  by  the  prohibition! 
We  can  hardly  think  so.  Is  it  objected  that  they  are  referred  to  in  the  consti- 
tution? So  are  coroners,  surveyors,  and  numerous  other  strictly  county  or 
township  agents  and  officials.  Is  it  claimed  that  they  are  officers  discharging 
important  duties  within  the  state?  So  are  the  officers  before  mentioned,  to- 
gether with  judges  of  the  Circuit  and  District  Courts  of  the  United  State*,  their 
clerks  and  marshals ;  and  equally  so  are  the  presidents  of  banking  institutions, 
insurance  and  other  companies,  and  the  officers  of  all  private  corporations. 
Is  it  said  they  are  elected?  So  are  a  majority  of  those  we  have  enumerated. 
But  are  these,  or  any  of  these,  to  be  considered  officers,  with  powers  derived 
directly  from,  and  responsible  immediately  to,  the  state  organization?  In  short, 
are  they,  in  any  just  sense,  officers  under  the  state,  or  state  officers? 

On  the  other  hand,  is  it  not  true  that  sheriffs  are  properly  ministerial  officers, 
only,  of  the  Courts  for  which  they  act — as  regards  the  Supreme  Court,  ap- 
pointed directly  by,  and  responsible  to,  that  body,  and,  as  connected  with  other 
Courts,  discharging  executive  duties,  restricted  in  general  by  the  Courts  and 
counties  within  and  for  which  they  have  been  elected? 

Discarding,  then,  as  we  do,  the  tests  of  constitutional  interference,  election, 
and  discharge  of  duties  within  the  state,  it  may  well  be  asked,  by  what  crite- 
rion we  are  to  determine  who  are  officers  under  the  state  or  state  officers,  with- 
in the  prohibition. 
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Perhaps  the  readiest  answer  may  be  found  in  the  requirements  of  the  consti- 
tution, providing  as  it  does  in  \  18  of  art.  5,  that  vacancies  in  all  state  offices 
shall  be  filled  by  temporary  appointment  by  the  governor.    And  again,  in  $  7  ■ 
of  art.  6,  that  all  state  officers  shall  be  liable  to  impeachment  by  either  or  both 
branches  of  the  General  Assembly,  as  is  therein  provided. 

But  the  sheriffalty  is  no  such  office,  and  a  sheriff,  surely,  is  no  such  officer. 
His  vacancies,  as  to  Circuit  and  Common  Fleas  Courts,  are  supplied  directly 
by  the  coroner  (2  R.  8.  p.  13  {  2),  and  as  to  the  Supreme  Court,  by  a  new  ap- 
pointment from  that  body.  Nor  are  sheriffs  liable  to  impeachment  for  the 
causes  and  before  the  tribunals  mentioned. 

But  admitting,  for  argument  alone— the  contrary  of  which  we  claim  to  have 
abundantly  established — that  the  office  originally  held  by  Wallace  was  a  judi- 
cial office,  we  proceed  to  inquire— 

What  was  the  effect  produced  by  a  resignation  of  the  mayoralty? 

The  constitutional  prohibition  is  ineligibility  to  office  during  the  term  for 
which  he  shall  have  been  elected.  How  is  this  to  be  interpreted?  What  is  its 
proper  meaning? 

Counsel  for  the  contestant,  relying,  doubtless,  on  the  general  maxim,  "that 
it  is  not  allowable  to  interpret  what  has  no  need  of  interpretation/'  argue  that 
the  language  used  is  simple  and  obvious,  beyond  the  reach  of  Courts,  and  to 
be  taken  literally. 

To  this  we  answer,  denying  the  premises  assumed,  and  contending  further, 
that  interpretation  is  not  confined  alone  to  ambiguity,  obscurity,  or  other  de- 
fects of  expression,  as  the  maxim  seemingly  implies,  but  extends  to  all  cases, 
however  clear  the  words  may  be,  where  the  literal  sense  would  lead  to  false 
conclusions  and  decisions  (Domat's  Civil  Law,  Prel.  B.  4,  \  I);  that  consti- 
tutional provisions  are  to  be  expounded  by  the  same  rules  adopted  and  applied 
to  the  construction  of  statutes  (Smith  on  Const,  p.  418);  that  the  provision 
in  question  being  remedial,  and  in  derogation  of  natural  and  civil  right,  should 
receive  a  liberal,  and  so-called  rational  construction,  such  as,  under  the  well 
known  rule  of  Lord  Erskivb,  best  agrees  with  its  subject  matter,  and  is  most 
promotive  of  the  end  in  view  (Brsk.  Inst,  B.  1,  Tit  1,  $  52.— Id.  t  58.— 
Smith  on  Const,  pp.  826,  827.— Vattel,  *  280.— Domat's  Civil  Law,  Prel.  B., 
p.  18. — Dwarr.  p.  718);  that  it  is  the  sole  object  of  the  interpretation  of  a 
statute,  to  discover  the  intention  of  the  framers,  and  that  a  thing  which  is  with- 
in the  letter  of  the  statute  is  not  within  the  statute,  unless  it  be  within  the  in- 
tention of  its  makers  (Bac.  Abr.,  Stat.  1.— 15  Johns.  880.— 5  Term  H.  449. 
—2  Burr,  786.-4  Gill  and  Johns.  6.— Flowden,  18.— 11  Mod.  160);  and  that 
in  interpretation  it  is  not,  in  general,  a  true  line  of  construction  to  decide  ac- 
curately by  the  strict  letter  of  the  act;  but  that  Courts  will  consider  what  is  its 
foir  meaning,  and  expound  it  differently  in  order  to  preserve  the  intent.  8 
Hep.  27.— Broom's  Legal  Maxims,  299. — Co.  Litt.  381.— Lord  Eeynon,  7. — 
Term  R.  196. 

And  to  a  similar  extent  run  decisions  of  more  modern  date. 

In  giving  a  construction  to  any  statute,  the  Court  must  consider  its  policy, 
and  give  it  such  an  interpretation  as  may  appear  best  calculated  to  advance  its 
object  (3  Ham.  198J;  although  such  construction  may  seem  contrary  to  the 
letter  of  the  statute.  3  Cow.  89.  And  see,  also,  1  Miss.  R.  147;  2  Har.  and 
Johns.  167;  2  Pet.  762;  1  Pet.  64;  12  Shep.  493;  19  Cow.  292. 

We  advance,  then,  the  following  propositions : 


May  Term, 
1859. 

Waldo 

v. 
Wallace. 
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May  Term,        1.  That  the  constitutional  prohibition  in  question  is  one  which  attache*  to 

1859.       th°  office,  and  not  to  the  person  of  the  incumbent. 

2.  That  by  resignation,  the  officer  may  determine  the  term  for  which  he  wu 

Eoowstox    elected 

Barkis.  ••  That  the  vacancy  thus  created  leaves  no  ground  on  which  the  prohibi- 

tion can  operate,  and  folly  satisfies  the  true  intent  and  meaning  of  the  consti- 
tution. 

•  •••••••• 


Eggleston  and  Others  v.  Barnes,  Executor. 

Saturday,  APPEAL  from  the  Vanderburgh  Circuit  Court. 

Hanna,  J. — Barnes,  as  executor  of  Stockwell,  brought  a 
suit  upon  three  promissory  notes,  and  to  foreclose  a  mort- 
gage given  to  secure  the  payment  thereof. 

The  notes  were  made  by  Eggleston  to  Stockwell,  Car* 
penter,  and  Ingle;  and  the  mortgage  was  made  to  Ingle, 
for  the  use  of  himself,  Carpenter,  and  StockwelL 

It  is  averred  that  Carpenter  and  Ingle,  upon  some  agree- 
ment not  known  to  the  executor,  transferred  the  notes  and 
mortgage  to  Stockwell,  by  assignment  not  in  writing,  and 
by  delivery. 

Eggleston,  Carpenter,  and  Ingle,  are  made  defendants. 

There  was  a  judgment  by  default,  and  a  foreclosure  of 
the  equity  of  redemption,  as  to  all  the  defendants. 

It  is  now  insisted  that  the  judgment  is  erroneous,  be- 
cause there  is  nothing  upon  the  record  showing  the  assign* 
ment,  and  because  the  equity  of  redemption  of  Carpenter 
and  Ingle  was  foreclosed. 

As  to  the  first  point,  an  equitable  assignment  is  shown, 
and  the  statute  authorized  the  proceeding  in  the  form 
adopted.  The  default  admitted  the  truth  of  the  aver- 
ments, as  to  the  assignment  and  delivery,  &c  Clearwater 
v.  Rose,  1  Blackf.  138.— 8  Ind.  R.  451.— 2  R.  S.  p.  28. 
As  to  the  other  point,  Ingle  and  Carpenter  had  no  equity 
of  redemption  to  foreclose;  and  as  to  them,  the  entry  is  a 
mere  misprision  of  the  clerk,  without  injury. 
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Per  Curiam. — The  judgment  is  affirmed  with  5  per  cent.  M*y  Term, 
damages  and  costs.  1859. 

C.  Baker  and  O.  H.  Smith,  for  the  appellants.  Jackson 
A.  L.  Robinson,  for  the  appellee.  Hart. 


Martin  t>.  The  Junction  Railroad  Company. 
APPEAL  from  the  Fayette  Circuit  Court.  %***£*- 

Jane  25. 

Per  Curiam. — This  was  an  action  to  recover  the  amount 
subscribed  to  said  road,  and  is  in  all  respects  similar  to 
those  of  McCray  against  the  same  company,  9  Ind.  R.  358, 
and  Booe  against  the  same,  10  id.  93;  and  for  the  reasons 
there  given,  the  judgment  on  demurrer  to  the  answer  set- 
ting up  the  facts,  &c,  is  reversed. 

The  judgment  is  reversed  with  costs.  Cause  remand- 
ed, &c. 

J.  &  Reid  and  S.  Heron,  for  the  appellant. 

8.  W.  Parker  and  J.  C.  Mcintosh,  for  the  appellees. 


Jackson  v.  Hart. 


Complaint  as  follows :  That  on,  Ac.,  plaintiff  and  defendant,  at,  &c.,  were 
partners  in  the  business  of,  &c.;  that  on  or  about  said  day,  they  dissolved 
partnership,  and  plaintiff  sold  his  interest  to  defendant  for  the  sun  of  466 
dollars,  and  defendant  gave  his  notes  for  398  dollars,  and  assumed  the  pay- 
ment of dne  from  plaintiff  to  L.,  which  said  defendant  refused  to 

pay,  which  sun  was  88  dollars,  48  dollars  whereof  the  defendant  paid  said 
L.;  and  that  said  L.  also  assumed  the  payment  of  83  dollars,  50  cents,  due 
from  plaintiff  to  3/.,  which  said  defendant  refused  to  pay,  and  said  M.  sued 
plaintiff  and  recovered  the  sum  specified,  to  the  damage,  &c.;  wherefore,  &c. 
Held,  bad  on  demurrer. 
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May  Term, 

1859. 

Jackson 

Haw. 

Tuesday, 
June  2$. 


APPEAL  from  the  Hancock  Court  of  Common  Pleas, 

Wobden,  J. — Complaint  by  Hart  against  Jackson,  as 
follows,  viz.: 

"  Plaintiff  complains,  &a,  and  says  that  on  the  19th  day 
of  May,  1854,  the  said  plaintiff  and  defendant,  at,  &c, 
were  partners  in  the  business  of  carriage-making,  and  that 
on  or  about  said  day  said  plaintiff  and  defendant  dissolved 
partnership,  and  that  plaintiff  sold  his  interest  in  the  part- 
nership concerns  to  said  defendant  for  the  sum  of  466  dol- 
lars, and  that  said  defendant  gave  his  notes  for  the  sum  of 

338  dollars,  and  assumed  the  payment  of  the  sum  of 

due  from  the  plaintiff  to  George  Landis,  which  said  de- 
fendant refused  to  pay,  which  sum  was  88  dollars,  48  dol- 
lars whereof  the  defendant  paid  said  Landis,  and  that  said 
Landis  also  assumed  the  payment  of  the  sum  of  83  dol- 
lars, 50  cents,  due  from  plaintiff  to  one  John  Mc  Grata, 
which  said  defendant  refused  to  pay,  and  that  said  Mc- 
Graw  sued  said  plaintiff  and  recovered  the  sum  above 
specified  from  said  plaintiff,  to  the  damage  of  the  plaintiff 
200  dollars;  wherefore,"  &c. 

A  demurrer  to  this  complaint,  assigning  for  cause  that 
it  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  was  overruled,  and  the  defendant  excepted.  Such 
proceedings  were  afterwards  had  as  that  judgment  was 
rendered  for  the  plaintiff  for  94  dollars,  29  cents. 

We  are  of  opinion  that  the  complaint  does  not  contain 
any  good  cause  of  action,  and  that  the  demurrer  to  it 
should  have  been  sustained*  The  notes  mentioned  are 
evidently  not  intended  to  be  made  the  basis  of  the  action. 
They  are  not  set  out,  nor  is  their  payment  negatived.  To 
whom  the  defendant  assumed  the  payment  of  the  claims 
due  from  the  plaintiff  to  Landis  and  to  Mc  Grata,  does  not 
appear  except  by  inference.  Indeed,  so  far  as  the  Mc  Chaw 
claim  is  concerned,  the  allegation  is  that  Landis  assumed 
the  payment  of  it,  but  this  probably  is  a  clerical  error. 
The  main  objection  to  the  complaint,  however,  is,  that  it 
does  not  appear  upon  what  consideration  the  defendant's 
assumption  of  the  Landis  and  McGraw  claims  was  based. 
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If  the  complaint  be  construed  to  mean  that  the  defendant  M*y  Term> 
promised  the  plaintiff  to  pay  the  claims  specified,  still  it  is  1859. 
not  averred  that  the  promise  was  made  in  consideration  of  DbAkmokd 
the  sale  to  the  defendant  by  the  plaintiff  of  his  interest  in  Bomr. 
the  partnership  concerns,  nor  is  any  other  consideration 
averred.  Indeed,  the  inference  that  the  promise  alleged 
was  in  consideration  of  such  sale,  if  otherwise  it  could  be 
drawn,  is  repelled  by  the  facts  stated.  The  sale  is  alleged 
to  have  been  for  466  dollars.  Notes  were  given  for  338 
dollars,  and  if  the  88  dollars  due  to  Landis,  and  the  83 
dollars,  50  cents,  due  to  McGraw,  are  to  be  included  as 
the  consideration  for  the  sale,  we  have  the  sum  of  609 
dollars,  50  cents,  which  considerably  overruns  the  amount 
to  be  given.  Under  these  circumstances,  we  cannot  infer 
that  the  promise  to  pay  the  specified  debts  was  made  in 
consideration  of  the  sale  mentioned;  and  such  facts  not 
being  averred,  the  promise  stands  without  any  considera- 
tion to  support  it,  and  is  nudum  pactum.  All  ambiguities 
are  to  be  construed  most  strongly  against  the  pleader. 
Tercy  v.  Strain,  2  Ind.  R.  113.  Applying  this  rule  to  the 
case  before  us,  it  is  clear  that  no  ground  of  action  appears 
in  the  complaint. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded  for  further  proceedings  not  inconsistent 
with  the  opinion. 

R.  A.  Riley,  for  the  appellant. 


DeArmond  and  Others  v.  Bohn  and  Others. 

The  pendency  of  an  action  in  one  state  cannot  be  pleaded  in  abatement  of  an 

action  between  the  same  parties  and  for  the  same  cause,  in  another  state. 
The  third  clause  of  4  50,  J  R.  8.  p.  38,  most  be  construed  accordingly. 

APPEAL  from  the  Decatur  Court  of  Common  Pleas.      Tu*dayt 
Worden,  J. — Suit  by  the  appellees  against  the  appel- 
lants on  a  note. 


(JOH  CASES  IN  THE  SUPREME  COURT 

May  Term,        The  defendant  answered,  in  abatement,  that  on  the 

1859.  day  of  January,  1868  (which  was  before  the  commence* 
DkArxoxd  ment  of  this  suit),  the  plaintiffs  commenced  a  suit  on  the 
Boux.  note  sued  on  in  this  case,  in  the  Common  Pleas  Court  of 
the  county  of  Hamilton,  and  state  of  Ohio,  and  had  pro- 
cess served  on  Thomas  DeArmond,  one  of  said  defendants, 
and  garnishee  process  served  on  Robert  Armstrong  and 
Peter  Smith,  as  debtors  of  said  defendants,  or  some  of 
them;  that  said  suit  is  still  pending  in  said  Court,  undis- 
posed of,  and  not  dismissed;  wherefore,  &c. 

To  this  answer  the  plaintiffs  demurred,  on  the  ground 
that  it  did  not  state  facts  sufficient  to  abate  the  suit. 

The  demurrer  was  sustained,  and  such  further  proceed- 
ings were  had  as  that  final  judgment  was  rendered  for  the 
plaintiffs. 

The  defendants  appeal,  and  assign  for  error  the  ruling  of 
the  Court  upon  the  demurrer  to  the  answer. 

We  are  of  opinion  that  the  demurrer  was  properly  sus- 
tained. 

It  is  settled  that  the  pendency  of  an  action  in  one  stale 
cannot  be  pleaded  in  abatement  of  an  action  between  the 
same  parties  and  for  the  same  cause,  in  another  state* 
Bowne  v.  Joy,  9  Johns.  221. —  Waish  v.  Durgin,  12  id.  99. — 
McJtlton  v.  Love,  13  111.  R.  486.  In  the  case  in  12  John- 
son, it  is  said  by  the  Court  that,  "  The  rule  in  the  English 
Courts  is,  that  the  pendency  of  a  suit  in  a  foreign  Court, 
by  the  same  plaintiff  against  the  same  defendant,  for  the 
same  cause  of  action,  is  no  stay  or  bar  to  a  suit  instituted 
in  one  of  their  Courts.  It  is  the  definitive  judgment  on 
the  merits  only,  which  is  by  them  considered  conclusive, 
and  we  have  frequently  declared  so  as  to  suits  instituted 
in  the  Courts  of  our  sister  states.  *  *  *  The  reasons 
are  that  the  judgment,  at  least,  if  not  a  recovery  in  one 
suit,  might  be  pleaded  puis  darrein  continuance  to  the  other 
suit,  and  if  the  two  suits  should  proceed  pari  passu  to  judg- 
ment and  execution,  a  satisfaction  of  either  judgment  might 
be  shown  upon  audita  querela,  or  otherwise,  in  discharge 
of  the  other." 

The  pendency  of  a  prior  action  in  the  Courts  of  the 
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state,  between  the  same  parties,  for  the  same  cause,  is  mat-   May  Term, 
ter  of  abatement.     See  cases  collected  in  Ind.  Dig.,  p.  6.  1859. 

We  are  of  opinion  that  the  third  clause  of  §  50,  of  the   Humphries 
code  (2  R.  S.  p.  38),  providing  that  a  demurrer  may  be  thb  a'dvxk- 
filed  where  it  appears  on  the  face  of  the  complaint  "that  Im1w»iuui>f 
there  is  another  action  pending  between  the  same  parties 
for  the  same  cause,"  must  be  construed  to  mean  actions 
pending  in  the  state,  and  not  out  of  it. 

Per  Curiam. — The  judgment  is  affirmed  with  5  per  cent, 
damages  and  costs. 

J.  Gaviii  and  O.  B.  Hord,  for  the  appellants. 

/.  S.  Scobey  and  W.  Oumback,  for  the  appellees. 


Humphries  v.  The  Administrators  of  Marshall. 

Suit  against  an  administrator  upon  a  promissory  note  purporting  to  have  been 
made  by  his  decedent.  Answer,  nan  est  factum.  There  was  conflicting  evi- 
dence as  to  the  handwriting  of  the  deceased.  Verdict  and  judgment  for 
the  defendant.  In  support  of  a  motion  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence,  the  plaintiff  filed  an  affidavit  setting  forth  "that, 
on  the  morning  after  the  trial,  he  was  for  the  first  time  informed  that  a  cer- 
tain B.  knew  something  about  the  claim  that  he  had  upon  the  estate  of  M., 
deceased,  and  upon  a  note  that  was  before  the  Court  for  investigation  on 
yesterday;  that  he  was  this  morning  informed  that  Mrs.  B.  knew  something 
of  the  matter  in  issue  that  was  material,  and  forthwith  procured  her  affida- 
vit; that  he  can  have  the  evidence  of  Mrs.  B.  if  ho  can  have  a  new  trial; 
that  she  lives  in  the  city  of  Madison,  and  he  can  have  her  evidence,  and  if 
he  had  known,  or  had  the  means  of  knowing  it,  he  would  have  had  her  tes- 
timony when  the  cause  was  tried;  that  his  claim  is  just,  and  that  said  Af. 
made  said  note,  is  absolutely  true,  and  were  he  alive  no  objection  would  ever 
have  been  made;  that  he  wishes  a  new  trial  for  justice  only."  The  affidavit 
of  Mrs.  B.  sets  forth  "that  in  the  month  of  January,  1853,  she  was  in  the 
store  of  the  plaintiff  in  Madison,  and  M.,  since  deceased,  came  in,  and  a  talk 
commenced  about  a  certain  note  that  H.  held  against  M.,  and  M.  made  a 
payment  upon  the  note  in  her  presence ;  that  she  heard  the  amount  named  that 
he  paid;  but  is  not  certain  what  the  amount  was,  but  it  was  between  SO  dol- 
lars and  40  dollars,  or  thereabouts;  that  she  saw  it  counted  and  laid  in  two 
piles,  the  small  bills  were  put  together  in  one  pile,  and  the  larger  bills  in  an- 
other; that  the  money  was  all  bank  bills ;  that  she  saw  the  note,  and  heard 
H.  read  to  M.  payments  made  upon  the  note  as  marked  upon  it;  that  some 
Vol.  XIL— 39 
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May  Torm,       of  the  payments  were  made  by  other  persons  than  M.;  that  one  of  the  pay- 
1859.  ments  was  made  by  H.f  one  by  P.,  one  by  J.,  and  another  by  H.    She  well 

-— recollects  that  M.  said  he  would  pay  the  balance  of  the  note  between  that 

uhphkjss       tjmc  ^^j  tjie  gprjQg.  that  gjje  wag  waiting  there  to  bay  some  goods,  and  had 
Tm  Admih-      to  wak  until  they  got  through.    She  does  not  recollect  that  she  heard  the 
I8TJUTOR8  or      amount  of  the  note  exactly;  bat  from  all  she  heard,  she  thinks  it  was  a  con- 
aUMHAix.       giderable  amount." 

Eddy\.  That  the  facts  sworn  to  by  Mrs.  B.  identified  the  note,  and,  in  the  state 

of  the  evidence,  might  have  changed  the  result. 
S.  That  the  lateness  of  the  discovery  of  the  evidence  was  not  owing  to  a  want 
of  diligence. 

3.  That  the  evidence  would  not  have  been  merely  cumulative. 

4.  That  written  reasons  for  a  new  trial  are  sufficient,  if  they,  with  reasonable 
certainty,  apprise  die  Court  and  the  opposite  party  of  the  ground  upon  which 
the  new  trial  is  asked.    The  language  of  the  statute  need  not  be  followed. 

Taetiay,  APPEAL  from  the  Jefferson  Court  of  Common  Pleas, 

Worden,  J. — The  appellant  filed,  in  the  Common  Pleas 
Court,  his  claim  against  the  estate  of  Joseph  O.  Marshall, 
deceased,  consisting  of  a  note  purporting  to  have  been  ex- 
ecuted by  the  decedent  to  the  appellant  for  the  sum  of  365 
dollars,  dated  at  Madison,  May  15, 1847,  and  payable  one 
year  from  date.  On  the  note  were  indorsed  credits  of  pay- 
ment, as  follows,  viz: 
"January  5, 1853.    By  cash  on  within  note,  Cr. . .  $20  00 

June  10, 1848.     Note  on  Dr.  Hodge 19  69 

June  10, 1848.    Note  on  J  C.  Patton. 12  50 

June  10, 1848.     Note  on  S.  C.  HoyU 60  00 

May  9, 1850.     Note  on  Joyce., 8  44 

May  9, 1850.     Note  on  J.  C.  Patton. 29  13 

May  9, 1850.     Note  on  Jos.  C.  Leavitt. 13  69 

January  15, 1853.     Cash  and  fee 23  00 


$166  65" 
The  claim  was  properly  sworn  to  by  the  appellant. 
The  administrators  of  Marshall  appeared  and  filed  an 
answer  denying  the  execution  of  the  note  by  the  decedent, 
which  was  verified.     Replication  that  the  decedent  did  ex- 
ecute the  note. 

The  issue  thus  formed  was  tried  by  a  jury,  who  returned 
a  verdict  for  the  defendants.     A  motion  for  a  new  trial, 
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made  by  the  plaintiff,  was  overruled,  and  judgment  entered  May  Tenn, 
on  the  verdict.  1809. 


The  reasons  filed  for  a  new  trial  were,  that  the  verdict  humpembs 
was  contrary  to  law  and  evidence;  alleged  error  in  instruc-  ths  Admin- 
tions  to  the  jury;  and  newly  discovered  testimony.  'jSmhall** 

It  appears,  by  a  bill  of  exceptions,  that  on  the  trial,  the 
plaintiff  offered  and  gave  in  evidence  the  note  in  question, 
and  proved  by  sundry  witnesses,  who  were  acquainted  with 
the  handwriting  of  the  decedent,  that  the  signature  to  the 
note  in  question  was,  in  their  opinion,  in  the  handwriting 
of  the  decedent.  The  defendants  thereupon  called  sundry 
witnesses  acquainted  with  the  handwriting  of  the  dece- 
dent, who  deposed  that,  in  their  opinion,  the  signature  to 
the  note  in  question  was  not  in  the  handwriting  of  the  de- 
cedent.    This  was  all  the  evidence  given  in  the  cause. 

The  plaintiff  asked  that  certain  papers,  containing  the 
signature  of  the  decedent,  go  to  the  jury,  for  the  purpose  of 
instituting  a  comparison  of  handwriting;  bat  the  Court 
ruled  against  him.  The  point,  we  think,  is  not  legitimately 
before  us,  as  this  was  not  made  a  ground  of  the  motion 
for  a  new  trial;  hence  we  shall  not  discuss  the  correctness 
of  the  ruling. 

In  support  of  the  motion  for  a  new  trial,  on  the  ground 
of  newly  discovered  evidence,  the  plaintiff  filed  an  affi- 
davit, setting  forth  that  on  the  morning  after  the  trial,  he 
was,  for  the  first  time,  informed  that  a  certain  Eliza  Beth* 
rick  knew  something  about  the  claim  that  he  had  upon  the 
estate  of  Joseph  G.  Marshall,  deceased,  and  upon  a  note 
that  was  before  the  Court  for  investigation  on  yesterday; 
that  he  was  this  morning  informed  that  Mrs.  Bethrick 
knew  something  of  the  matter  in  issue  that  was  material, 
and  forthwith  procured  her  affidavit;  that  he  can  have  the 
evidence  of  Mrs.  Bethrick  if  he  can  have  a  new  trial;  that 
she  lives  in  the  city  of  Madison,  and  he  can  have  her  evi- 
dence, and  if  he  had  known,  or  had  the  means  of  knowing 
it,  he  would  have  had  her  testimony  when  the  cause  was 
tried;  that  his  claim  is  just,  and  that  said  Marshall  made 
said  note  is  absolutely  true,  and  were  he  alive  no  objection 
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Mar  Term,   would  ever  have  been  made;  that  he  wishes  a  new  trial  for 

I"0***      justice  only. 
Humphries       The  affidavit  of   Mrs.  Bethrick  sets  forth  that  in  the 

v. 

The  Admix-  month  of  January,  1853,  she  was  in  the  store  of  the  plaintiff 
1  Marshal^*  "*  Modison,  and  Joseph  G.  Marshall,  since  deceased,  came  in. 
and  a  talk  commenced  about  a  certain  note  that  Hum- 
phries held  against  Marshall,  and  Marshall  made  a  pay- 
ment upon  the  note  in  her  presence;  that  she  heard  the 
amount  named  that  he  paid,  but  is  not  certain  what  the 
amount  was,  but  it  was  between  20  dollars  and  40  dollars, 
or  thereabouts;  that  she  saw  it  counted  and  laid  in  two 
piles,  the  small  bills  were  put  together  in  one  pile,  and  the 
larger  bills  in  another;  that  the  money  was  all  bank  bills; 
that  she  saw  the  note,  and  heard  Humphries  read  to  Mar- 
shall payments  made  upon  the  note,  as  marked  upon  it ;  that 
some  of  the  payments  were  made  by  other  persons  than  Mar- 
shall; that  one  of  the  payments  was  made  by  Hodges,  one 
by  PaUon,  one  by  Joyce,  and  another  by  HoyU  She  well 
recollects  that  Marshall  said  he  would  pay  the  balance  of 
the  note  between  that  time  and  the  spring;  that  she  was 
waiting  there  to  buy  some  goods,  and  had  to  wait  until 
they  got  through.  She  does  not  recollect  that  she  heard 
the  amount  of  the  note  exactly,  but  from  all  she  heard  she 
thinks  it  was  a  considerable  amount. 

The  facts  sworn  to  by  Mrs.  Bethrick,  seem  to  identify 
the  note  in  controversy;  and,  in  the  state  of  the  evidence 
presented  by  the  record,  we  think  her  testimony  would 
most  likely  have  changed  the  result.  See  Bronson  v.  Hick- 
man, 10  Ind.  R.  3.  "We  are  of  opinion  that  the  lateness  of 
the  discovery  of  the  evidence,  was  not  owing  to  a  want  of 
diligence  on  the  part  of  the  plaintiff.  It  is  urged  on  be- 
half of  the  appellees,  that  it  does  not  appear  that  the  plain- 
tiff had  made  any  search  or  inquiry  for  this  or  similar  evi- 
dence; and,  also,  that  he  must  have  known  of  the  existence 
of  this  evidence,  as  the  facts  sworn  to  by  the  proposed  wit- 
ness, transpired,  if  at  all,  in  the  presence  of  the  plaintiff. 
We  think  it  not  reasonable  to  suppose  that  the  plaintiff 
would  be  likely  to  remember  whether  any  one,  or  who,  if 
any  one,  was  in  his  store  at  the  time  of  the  transaction 
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alluded  to,  particularly  after  the  lapse  of  so  long  a  time;   M*y  Term, 
and,  in  our  opinion,  reasonable  diligence  did  not  require       loo9. 
him  to  institute  general  inquiries  to  ascertain  whether  Humphries 
some  one  of  the  numerous  persona  that  may  have  been  in  Thb  Aj>min- 
the  habit  of  buying  goods  at  the  store,  might  not  have  x^^8hall  P 
happened  to  be  present,  and  to  overhear  the  conversation. 

It  is  insisted  that  the  evidence  is  but  cumulative,  and 
therefore,  that  the  motion  was  properly  overruled. 

The  only  evidence  given  was  the  opinion  of  the  witnesses 
as  to  the  handwriting  of  the  deceased.  That  proposed  by 
the  newly  discovered  witness  involves  no  opinion  whatever, 
but  shows  an  admission  by  the  deceased,  by  his  action  and 
conduct,  of  the  making  of  the  note.  The  evidence  all  tends 
to  the  same  point,  viz.,  the  making  of  the  note  by  the  de- 
ceased, but  it  is  totally  different  in  kind.  In  1  Greenl.  Ev., 
§  2,  it  is  laid  down  that  "  Cumulative  evidence  is  of  the 
same  kind,  to  the  same  point.  Thus,  if  a  fact  is  attempted 
to  be  proved  by  the  verbal  admission  of  a  party,  evidence 
of  another  verbal  admission  of  the  same  fact  is  cumulative ; 
but  evidence  of  other  circumstances  tending  to  establish 
the  fact,  is  not." 

This  exposition  we  deem  correct,  and  tested  by  this  rule, 
the  evidence  was  not  cumulative  merely;  and,  therefore, 
the  case  does  not  come  within  the  rule  established  by  nu- 
merous cases  in  this  Court,  that  a  new  trial  will  not  be 
granted  on  the  ground  of  newly  discovered  evidence  which 
is  merely  cumulative  to  that  given  on  the  trial. 

Another  objection,  somewhat  technical  in  its  character, 
is  made,  which  is,  that  the  reason  for  a  new  trial  on  this 
ground,  as  assigned  in  writing,  is  wholly  insufficient,  being 
merely  "newly  discovered  evidence." 

It  is  insisted  that  the  written  reason,  in  order  to  be  valid, 
should  set  out  fully  that  the  application  was  made  on  the 
ground  of  "  newly  discovered  evidence,  material  for  the  party 
applying,  which  he  could  not,  with  reasonable  diligence, 
have  discovered  and  produced  on  the  trial,"  in  the  language 
of  the  statute  providing  for  a  new  trial  in  such  cases. 

We  are  of  opinion,  however,  that  such  strictness  is  not 
in  harmony  with  the  general  spirit  of  the  code,  and  that  in 
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May  Term,    many  instances  it  would  have  a  tendency  to  defeat  rather 
1859»      than  subserve  the  ends  of  justice.      The  reasons  filed 
Hollowell  for  a  new  trial  are  sufficient,  if  they,  with  reasonable  cer- 
Chbek.      tainty,  apprise  the  Court  and  the  opposite  party  of  the 
ground  upon  which  the  new  trial  was  asked.     This,  we 
think,  was  done  in  the  present  case.     The  written  reasons 
were  abundantly  sufficient  to  inform  the  defendants  that 
a  new  trial  was  asked  on  the  ground,  amongst  other  things, 
of  "newly  discovered  evidence,"  and  under  the  application 
thus  made,  the  plaintiff  was  entitled  to  make  such  a  show- 
ing as,  by  the  law  of  the  land,  would  entitle  him  to  a  new 
trial     This,  we  think,  he  did;  hence,  a  new  trial  should 
have  been  granted. 

Per  Curiam.— The  judgment  is  reversed  with  costs. 
Cause  remanded  for  a  new  trial. 
S.  C.  Stevens,  for  the  appellant. 

/.  Y.  Allison,  W.  M.  Dunn>  and  J.  W.  Hendricks,  for  the 
appellees. 


Hollowell  and  Others  v.  Cheek  and  Others. 

Tunday,  APPEAL  from  the  Dearborn  Circuit  Court. 

Per  Curiam. — This  was  a  bill  in  chancery,  filed  under 
the  former  practice,  but  tried  since  the  taking  effect  of  the 
present  code.  The  cause  was  tried  by  the  Court,  and 
there  was  a  finding  and  judgment,  in  respect  to  some 
matters  involved,  for  the  defendants.  The  complainants 
moved  for  a  new  trial,  but  no  written  reasons  therefor  ap- 
pear to  have  been  filed.  The  rulings  alleged  to  have  been 
erroneous,  should  have  been  presented  as  the  ground  of 
the  motion  for  a  new  trial.  Vide  Kent  v.  Lawson,  at  the 
present  term  (1). 

There  having  been  no  written  reasons  for  a  new  trial, 
filed  in  the  Court  below,  no  question  is  presented  for  con- 
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sideration  here.    Howes  v.  HaUiday,  10  Ind.  R.  339.     See,  May  Term, 

also,  Me  Gregor  v.  Axe,  id.  362.  1859- 
The  judgment  is  affirmed  with  costs.                                  Mohtoomxxy 

E.  Dumont  and  W.  8.  Holman,  for  the  appellants.  Tat«. 
2>.  &  Major,  for  the  appellees. 

(1)  See  the  last  case  in  this  rolnme. 


Montgomery  v.  Tate. 

At  common  law,  a  husband  became  entitled  by  marriage  to  an  estate  in  the 
lands  of  his  wife  during  their  joint  lives;  and  such  estate  was  as  absolute 
during  that  period,  as  if  acquired  by  conveyance  or  in  any  other  mode;  and 
it  was  subject  to  sale  on  execution  against  him,  and  might  be  conveyed  by 
him. 

The  statute  of  1838  did  not  change  the  law  in  this  respect. 

The  death  of  the  husband  leaving  the  wife  surviving,  would,  it  seems,  terminate 
such  an  estate  conveyed  by  a  sheriff;  but  the  deed  would  be  good  for  what- 
ever interest  the  husband  had,  for  the  lifetime  of  the  wife. 

APPEAL  from  the  Fayette  Circuit  Court.  To***, 

June  28 

Worden,  J. — This  was  an  action  by  the  appellee  against 
the  appellant,  to  recover  the  possession  of  a  certain  piece 
of  land  described  in  the  complaint.  There  are  two  para- 
graphs in  the  complaint,  one  claiming  a  fee  simple,,  and  the 
other  a  life  estate  in  the  land. 

Answer  in  denial.  Trial  by  jury;  verdict  and  judgment 
for  plaintiff,  over  a  motion  for  a  new  trial 

By  a  bill  of  exceptions  it  appears,  that  on  the  trial  the 
plaintiff  proved,  prima  facie,  a  title  to  the  land  in  herself, 
either  in  fee  simple  or  for  life;  but  whether  her  evidence 
established,  prima  facie,  a  fee  simple  interest  in  her,  or  a 
life  estate  merely,  it  is  wholly  unnecessary  to  determine  for 
the  purposes  of  this  case;  therefore  we  shall  express  no 
opinion  in  reference  to  it. 

After  the  plaintiff  became  seized  of  the  premises,  she  in- 
termarried with  one  John  B.  Tate,  who  is  still  living,  and 
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May  Term,  the  husband  of  the  plaintiff.  Afterwards,  in  September, 
1859*  1840,  Bates  and  Abraxas  recovered  a  judgment  in  the  Fay- 
Mowtoom«rt  ette  Circuit  Court  against  William  Tulip  and  the  said  John 
Tatb.  B.  Tate)  for  the  sum  of  177  dollars,  60  cents,  besides  costs 
of  suit,  on  which  an  execution  was  afterwards  issued, 
which  was  levied  upon  the  property  in  controversy,  as  the 
property  of  said  John  B.  Tate,  "for  and  during  the  natural 
life  of  Ursula  Tate,  wife  of  said  John  B.  Tate?  and  the 
property,  on  a  venditioni  exponas,  was  afterwards  sold,  ac- 
cording to  law,  to  satisfy  the  judgment  and  costs. 

James  Miller  and  Sanford  P.  White  became  the  pur- 
chasers at  the  sheriff's  sale,  and  received  his  deed  for  the 
premises,  conveying  to  them  the  interest  of  said  John  B. 
Tate  therein  during  the  lifetime  of  his  wife,  Ursula  Tate. 
This  took  place  in  1842.  Miller  and  White  afterwards 
conveyed  to  Elisha  Vance,  and  Vance  to  the  defendant, 
Montgomery. 

On  these  facts,  the  Court  charged  the  jury,  "that  if  they 
believed  the  evidence,  it  would  be  their  duty  to  find  for  the 
plaintiff." 

The  defendant  asked  several  charges,  to  the  effect  that 
if  the  jury  believed  the  propositions  relied  upon  by  defend- 
ant in  support  of  his  title  (substantially  those  contained  in 
the  evidence),  it  would  be  their  duty  to  find  for  the  defend- 
ant These  were  refused,  and  the  defendant  excepted  to 
the  ruling  of  the  Court  in  giving  and  refusing  the  charges. 

At  common  law,  by  the  marriage  of  Ursula  with  John 
B.  Tate,  he  became  entitled  to  an  estate  in  her  lands  dur- 
ing their  joint  lives.  This  estate  is  as  absolute  and  perfect 
in  him  during  that  period,  as  if  acquired  by  conveyance, 
or  in  any  other  mode.  It  is  subject  to  sale  on  execution 
against  him,  and  may  be  conveyed  by  him.  Vide  2  Kent's 
Comra.  131;  Butterfield  v.  BeaU,  3  Ind.  R.  203;  The  Junc- 
tion Railroad  Co.  v.  Harris,  9  id.  184. 

But  it  is  contended  that  the  law  of  1838  (R.  S.  1838,  p. 
276,  §  1),  in  force  at  the  time  of  the  sale  in  question,  sub- 
jecting property  to  sale  on  execution,  does  not  authorize 
such  estates  to  be  sold  on  execution.  It  provides,  "that 
the  personal  and  real  estate  of  every  individual,"  &c.,  "in- 
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eluding  his,  her,  or  their  goods,  chattels,  lands,  tenements,   M*y  T*"11* 
and  hereditaments,  be  and  the  same  are  hereby  made  sub-       18S9. 
ject  to  execution,"  &c.  Mowtgomery 

The  counsel  say  that,  "  Nowhere  do  they  find  any  law       Tate. 
authorizing  the  selling  of  the  wife's  interest  in  land  for  the 
debts  of  her  husband." 

No  interest  of  the  wife  is  sold;  for  the  entire  estate  in 
the  land  is,  by  the  marriage,  vested  in  the  husband  during 
their  joint  lives.  During  their  joint  lives  she  has  no  estate 
in  the  lands.  Such  estate  being  vested  in  the  husband,  it 
is  very  clearly  within  the  terms  of  the  statute,  and  subject 
to  sale  on  execution  against  him. 

Subsequent  legislation  has,  perhaps,  changed  this  rule. 
See  Acts  of  1847,  p.  45,  and  1  R.  S.  p.  321,  §  5.  But  these 
acts  can  have  no  influence  on  the  case  at  bar,  as  the  sale 
here  took  place  before  either  of  them  was  enacted. 

A  contingency  may  arise  that  will  abridge  the  term  con* 
veyed  by  the  sheriff's  deed,  to  a  less  period  than  that  of  the 
life  of  said  Ursula.  The  death  of  said  John  B.  leaving  her 
surviving  him,  would,  perhaps,  terminate  the  estate  con* 
veyed;  but  this  does  not  at  all  vitiate  the  deed.  It  would 
be  good  for  whatever  interest  he  had  in  the  premises,  not 
extending  beyond  the  lifetime  of  said  Ursula. 

Both  husband  and  wife  being  still  alive,  the  term  con- 
veyed by  the  sheriff's  deed  is  not  yet  expired,  and  the  de- 
fendant's title  to  premises  derived  from  such  sale,  still  sub- 
sists. 

The  ruling  of  the  Court  was  wrong,  and  the  judgment 
must  be  reversed. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded  for  a  new  trial. 

B.  F.  Claypool,  for  the  appellant. 

J.  S.  Eeidy  for  the  appellee. 
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Leppert  r.  The  State. 


Mar  Term, 

J859. 
Banks 
Hbxpstsad.      APPEAL  from  the  Tippecanoe  Court  of  Common  Pleas. 
Tue$day,  ^er  fo™m>' — This  was  a  prosecution  under  the  liquor 

June  28.'         law  of  1863,  and  falls  within  the  ruling  of  this  Court  in 
Meshmeier  v.  The  State,  11  Ind.  R.  484. 

The  judgment  is  reversed  with  costs.     Cause  remanded, 
&c 

W.  C.  Wilson,  W.  F.  Lane,  and  J.  3L  La  Sue,  for  the 
appellant. 
J.  L.  Miller,  for  the  state. 


Banks  v,  Hempstead. 


Tuesday,  APPEAL  from  the  Laporte  Court  of  Common  Pleas. 

June  28.  _ 

Per  Curiam* — Hempstead  sued  Banks  upon  a  promis- 
sory note  for  the  payment  of  149  dollars. 
Defendant  answered — 

1.  That  the  note  was  obtained  by  fraud. 

2.  That  it  was  given  without  consideration. 

3.  That  the  consideration  upon  which  it  was  given  had 
failed,  setting  forth  specially  the  facts  constituting  the  fail- 
ure. 

In  this  condition,  the  cause  was  continued  to  the  Febru- 
ary term,  1867.  On  the  fourth  day  of  that  term,  the  case 
was  called,  and  the  plaintiff  not  appearing,  though  his  at- 
torney was  called,  it  was,  upon  the  defendant's  motion, 
continued.  Afterwards,  on  the  same  day,  the  plaintiff  ap- 
peared by  his  attorney,  and  moved,  upon  affidavit,  to  set 
aside  the  continuance;  but  his  motion  was  overruled,  and 
no  exception  was  taken.  And  afterwards,  on  .the  fifth  day 
of  the  term,  he  again,  upon  an  additional  affidavit,  moved 
to  set  aside  the  same  continuance.  Pending  this  motion, 
the  defendant  moved  for  time  to  prepare  and  file  counter- 
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affidavits;  but  his,  the  defendant's,  motion  was  overruled,   May  Term, 
the  plaintiff's  sustained,  and  the  continuance  set  aside.  _}**®m 
And  to  these  rulings,  the  defendant  excepted.  Bakk* 

On  the  sixth  day  of  the  term,  the  cause  was  submitted  Hexpbtbad. 
to  the  Court  for  trial,  and  upon  the  trial,  the  plaintiff  gave 
in  evidence  the  note  sued  on,  and  rested;  and  the  defend- 
ant having  given  part  of  his  testimony,  the  plaintiff  moved 
for  leave  to  file  a  reply,  which  motion  was,  over  the  de- 
fendant's objection,  sustained,  and  the  plaintiff  replied  to 
the  answer  by  a  general  denial. 

The  Court,  having  heard  the  evidence,  found  for  the 
plaintiff.  And  thereupon  the  defendant  moved  for  a  new 
trial  on  three  grounds — 

1.  That  the  finding  is  contrary  to  law. 

2.  That  the  same  is  contrary  to  the  evidence. 

3.  Newly  discovered  testimony. 

This  motion  was  overruled,  but  no  exception  was  taken. 
The  Court  rendered  judgment  upon  the  finding,  &c. 

As  the  refusal  to  sustain  the  motion  for  a  new  trial  was 
not  made  the  subject  of  an  exception,  the  action  of  the 
Court  relative  to  that  motion  is  not  properly  before  us,  and 
the  case  stands  in  this  Court  as  though  no  such  motion 
had  been  made.  As  we  have  seen,  the  exceptions  taken 
relate  to  the  setting  aside  of  the  continuance,  the  refusal 
to  give  time  to  file  counter-affidavits,  and  the  leave  given 
to  reply.  And  there  being,  in  effect,  no  motion  for  a  new 
trial,  the  result  is,  the  point  involved  in  the  exceptions  are 
not  examinable  in  this  Court.  See  Kent  v.  Laivson,  at  the 
present  term  (1). 

The  judgment  is  affirmed  with  10  per  cent,  damages 
and  costs. 

/.  W.  Chapman  and  J.  B.  Merriwether,  for  the  appellant. 

(1)  See  the  last  case  in  this  volume. 
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May  Tenn, 
1859. 

The  Presi- 
dent, &c. 

T. 

The  Citt 
of  Indian- 
apolis. 


The  President  and  Directors  of  the  Indianapolis  and 
Bellefontaine  Railroad  Company  v.  The  City  of 
Indianapolis. 

Ketcham  v.  The  Same. 


To  constitute  a  dedication  there  should  be  a  clear  intention  to  devote  the 
ground  claimed  to  have  been  dedicated  to  the  use  of  the  public 

Square  50  in  the  town  of  Indianapolis  was  dedicated  to  the  public  as  a  market 
space,  by  the  action  of  the  commissioners  appointed  to  lay  off  said  town 
pursuant  to  the  act  of  1821.  (Acts  of  1821,  p.  44,  f  4.)  By  an  act  of 
1837,  the  south  half  of  said  square  was  exchanged  for  a  part  of  the  north 
half  of  square  48,  and  deeds  in  fee  simple  made.  The  deed  to  the  town  of 
Indianapolis,  though  it  recites  that  it  was  given  in  consideration  of  the  south 
half  of  square  50,  does  not  express  the  purpose  of  the  grant. 

Held,  That  by  the  act  of  1837,  the  part  of  square  40  was  dedicated  to  the  pub- 
lic in  lieu  of  the  half  of  square  50 ;  and  that  act,  being  a  public  one,  entered 
into  and  formed  a  part  of  the  deed,  and  rendered  a  statement  in  the  deed  of 
the  purpose  of  the  grant  unnecessary. 

Held,  also,  that  said  part  of  square  48,  having  been  so  dedicated,  it  could  not 
be  sold  on  an  execution  against  the  corporation  of  Indianapolis. 


Tuesday, 
June  28. 


APPEAL  from  the  Marion  Circuit  Court. 

Davison,  J. — The  case  made  by  the  record  is  substanti- 
ally as  follows:  An  act  entitled  "  An  act  appointing  com* 
missioners  to  lay  off  a  town  on  the  site  selected  for  a  per* 
manent  seat  of  government,"  approved  January  6,  1821, 
directed  the  commissioners  to  appoint  a  surveyor,  who, 
after  laying  off  the  town,  should  make  out  two  complete 
copies  of  the  plan  of  said  town  on  parchment  or  paper, 
designating,  inter  alia,  the  contents  of  each  square  that 
may  be  noted  on  the  plan  thereof  as  public  ground,  and 
for  what  intended,  whether  for  civil  or  religious  purposes. 
Acts  of  1821,  p.  44,  §  4.  Under  this  act,  the  town  of  In- 
dianapolis was  laid  out,  and  the  plan  thereof  duly  recorded 
in  the  recorder's  office  of  Marion  county,  and  upon  said 
plan  the  south  half  of  square  No.  50  is  designated  "Mar- 
ket-space." By  an  act  approved  February  6,  1837,  entitled 
"  An  act  authorizing  an  exchange  of  certain  grounds  in 
Indianapolis,  between  the  town  and  state,"  it  was  provided 
"  That  the  board  of  internal  improvement  should  take  pos- 
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session,  for  the  use  of  the  state,  if  they  should  deem  it  for   May  Term, 
her  interest  so  to  do,  of  the  south  half  of  square  No.  50,       1859. 
which  was  granted  to  Indianapolis  by  an  act  approved  thb  Pbesi- 
January  6, 1821 ;  and  in  lieu  thereof  to  set  apart  such  por-  v! 

tion  of  the  north  half  of  square  No,  48,  yet  owned  by  the  ^™  pxa»- 
state,  as  they  shall  deem  just  to  said  town,  for  a  'market-  apolis. 
space;'  and  upon  the  corporate  authorities  of  that' town 
agreeing,  by  order  on  their  books,  to  receive  such  part  of 
square  No.  48,  so  to  be  set  off  as  aforesaid,  then  the  agent 
of  state  for  Indianapolis  is  hereby  authorized,  and  it  is 
made  his  duty,  to  give  said  town  a  deed  for  the  same  in 
fee.  And  the  corporate  authorities  shall,  at  the  same  time, 
relinquish  to  the  state  by  deed  all  of  said  half  square  No. 
50,  which  deed  shall  be  given  to  said  board  of  internal  im- 
provement," &c.     Local  Acts  of  1837,  p.  411,  §  1- 

In  pursuance  of  this  act,  that  board,  on  the  16th  of  June, 
1837,  "  Ordered,  that  lots  numbered  1, 3, 10, 11,  and  12,  in 
square  No.  48  in  Indianapolis,  be  set  apart  to  said  town,  in 
lieu  of  the  south  half  of  square  No.  50,  taken  possession 
of  by  the  state  for  the  use  of  water  power,  &c^  provided 
the  corporate  authorities  of  the  town  shall  accept  said 
part  so  set  apart,  &c,  as  aforesaid,  and  make  a  deed  to 
the  state  for  'half  square  No.  50/  pursuant  to  the  act  ap- 
proved February  6, 1837." 

On  the  3d  of  July,  1837,  the  trustees  of  Indianapolis  or- 
dered "that  the  north  half  of  square  No.  48,  being  lots 
numbered  1,  3,  10, 11,  and  12,  be  accepted  in  lieu  of  the 
'  half  square  No.  50,'  and  that  a  deed  be  made  to  the  state 
pursuant  to  the  requirements  of  the  act  of  February,  1837." 
And  afterwards,  on  the  24th  of  January,  1838,  they,  the 
trustees,  made  such  deed,  which,  after  reciting  substanti- 
ally the  said  act,  the  above  order  of  the  board  of  internal 
improvement,  and  the  order  of  said  trustees,  conveyed  to 
the  state,  in  fee  simple,  the  aforesaid  "half  square  No.  50." 
And  the  deed  thus  made  expressly  recites  that  that  square 
is  "conveyed  in  lieu  of  the  north  half  of  lot  No.  48,  so  set 
apart  by  the  board  of  internal  improvement  to  the  town 
of  Indianapolis,  as  aforesaid." 

After  this,  on  the  21st  of  June,  1838,  Thomas  H.  Sharpe, 
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May  Term,   the  then  agent  of  state  for  the  town  of  Indianapolis,  exe- 
18°9*      cated  and  delivered  to  the  common  council  of  said  town, 

Tnu  Pbesi-  and  their  successors  in  office,  a  deed  of  conveyance  in  this 
v!     '    form:    "That  the  said  agent,  for  and  on  behalf  of  the 

^"ikdiah-  8tate»  in  pursuance  of  the  provisions  of  the  law  of  fadi* 
a  poms,  ana — i  An  act  appointing  commissioners  to  lay  off  a  town 
on  the  site  selected  for  the  permanent  seat  of  government, 
approved  January  6,  1821 ' — and  in  consideration  of  the 
south  half  of  square  No.  50,  known  as  the  market-space, 
which  has  been  deeded  to  the  state,  the  receipt  whereof  is 
hereby  acknowledged,  hath  granted,  bargained,  sold,  con- 
veyed, and  confirmed,  and  by  these  presents  doth  grant, 
bargain,  sell,  convey,  and  confirm,  unto  the  said  common 
council,  and  their  successors  in  office  and  assigns  forever, 
all  the  following  described  lots  in  the  town  of  Indianapolis, 
Indiana,  viz.,  lots  numbered  1,  3, 10, 11,  and  12,  in  square 
No.  48,  together  with  all  and  singular  the  appurtenances 
thereunto  belonging,  &c,  to  have  and  to  hold  the  premises 
hereby  bargained  and  sold,  to  the  only  proper  use  and  be- 
hoof  of  the  said  common  council  and  their  successors  in 
office  and  assigns  forever.     In  testimony  whereof,"  &c. 

This  deed  was  duly  recorded  in  the  recorder's  office  of 
said  county  on  the  7th  of  October,  1838. 

At  the  fall  term  of  the  Marion  Circuit  Court  in  the  year 
1847,  one  John  L.  Ketcham  recovered  a  judgment  against 
the  city  council  of  Indianapolis  for  237  dollars,  upon  which 
an  execution  was  issued.  By  virtue  of  this  execution,  a 
portion  of  said  square  No.  48,  including  lot  No.  10,  was 
levied  upon,  and  duly  advertised  for  sale,  and  on  the  24th 
.  of  August,  1848,  being  the  day  of  sale,  was  sold  to  John  L 
Ketcham,  who  received  a  sheriff's  deed  pursuant  to  the 
sale.  After  this,  in  September,  1849,  Ketcham,  by  deed  in 
fee  simple,  conveyed  the  lot  by  him  purchased  at  sheriff's 
sale,  to  John  M.  TalbotL  And  afterwards,  on  the  3d  of 
October,  1849,  Talbott,  by  a  similar  deed,  conveyed  the 
same  lot  to  the  appellants,  who  were  the  defendants  be- 
low.  The  city  of  Indianapolis,  as  successor  of  the  town 
of  Indianapolis,  claims  title  to  said  lot,  and  as  such,  in  this 
action  recovered  a  judgment  in  the  Circuit  Court  against 
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the  defendants  for  possession,  &c    Defendants  appeal  to   MftX  Term, 
this  Court.  1859- 


In  support  of  this  recovery,  it  is  insisted  that  the  lot  in  Thb  Prbbi- 
controversy,  being  a  part  of  the  north  half  of  square  No.  v' 

48,  was  dedicated  by  the  state  to  a  public  use,  namely,  "a    ^j^jj]^ 
market-space,"  and  was  not,  therefore,  subject  to  sale  on      apolu. 
execution;  while  on  the  other  hand,  it  is  contended  that  a 
dedication  for  any  purpose  is  not  shown  by  the  case  made 
by  the  record.     Which  of  these  positions  is  correct? 

To  constitute  a  dedication,  there  should  be  a  clear  in* 
tention  to  devote  the  ground  claimed  to  have  been  dedi- 
cated to  the  use  of  the  public.  Pennington  v.  Willard,  1 
R.  L  E.  93.— The  CUy  of  Cincinnati  v.  White,  6  Pet.  435. 
And  whether,  in  this  instance,  such  intention  existed,  is  to 
be  determined  by  reference  to  the  act  of  February  6, 1837, 
and  the  various  subsequent  transactions  which  resulted  in 
the  conveyance  of  the  half  of  square  No.  48  to  the  town 
of  Indianapolis.  As  we  have  seen,  the  act  of  1837  plainly 
recognizes  the  south  half  of  square  No.  50  as  having  been 
granted  for  "a  market-space,"  and  proposes,  in  lieu  thereof, 
to  grant  the  north  half  of  square  No.  48  for  a  similar  pur- 
pose. This  was  simply  a  proposal  to  change  the  location 
of  the  "market-space,"  in  order  that  the  interest  of  the 
state  might  thereby  be  accommodated.  It  is  therefore  evi- 
dent that  the  legislature,  by  the  act  to  which  we  have  re- 
ferred, intended  that  the  property  proposed  to  be  given  in 
exchange  for  the  "market-space"  should,  when  accepted 
by  the  town  of  Indianapolis,  be  devoted  to  the  same  pur- 
pose. And  the  corporate  authorities  of  the  town,  having 
acceded  to  the  proposal,  must  be  presumed  to  have  acted, 
in  making  the  exchange,  with  a  like  intention.  Indeed, 
the  city  of  Indianapolis  never  had  any  title  to  the  "half  of 
square  No.  48,"  save  that  which  is  founded  on  the  act  of 
1837;  and  when  it  is  noted  that  that  act  defines  the  pur- 
pose for  which  the  square  in  question  should  be  granted,  it 
cannot  be  assumed  that  she  ever  held  it  for  any  purpose 
other  than  that  defined  in  the  act  It  is  true,  the  deed 
from  the  agent  of  state  to  the  common  council  of  Indian- 
apolisy  though  it  recites  that  it  was  given  in  consideration 
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May  Term,   of  the  "half  of  square  60,"  does  not  express  the  purpose 

_____  of  the  grant.    But  that  defect,  if  it  be  one,  when  consid- 

Tiir  Prehi-  ered  in  reference  to  the  entire  case,  is  not  material;  be- 

"  v.     "    cause  the  deed,  to  be  at  all  operative,  must  be  regarded 

ojJTxdias-    as  kavin£  been  executed  pursuant  to  the  act  of  February, 

apoi.i».      1837.    To  make  the  deed,  the  agent  had  uo  authority  save 

that  which  he  derived  from  that  act.     And  the  same  act, 

being  a  public  statute,  in  legal  contemplation,  has  entered 

into,  and  constitutes  a  part  of,  the  agent's  deed  to  the 

common  council    4  Blackf.  234. — 13  Mas?.  R.  16. — 7  Ind. 

R.  373.— 10  uL  SU. 

In  our  opinion,  the  case  stands  upon  the  same  ground 
upon  which  it  would  have  stood  had  the  deed  recited  the 
act  of  1837,  and,  in  addition,  expressed  the  special  purpose 
of  the  conveyance. 

It  follows  that  the  "half  of  square  48"  was  granted  for 
a  public  use,  viz.,  "a  market-space,"  and  was  accepted  for 
that  use  and  no  other. 

The  next  question  to  settle  is,  was  lot  No.  10,  being  in- 
cluded within  the  "market-space,"  subject  to  sale  on  exe- 
cution? It  is,  indeed,  very  clear  that  that  "half  square," 
having  been  granted  for  a  particular  purpose,  the  corporate 
authorities  would  have  no  right  to  dispose  of  it  by  sale, 
or  otherwise  use  it  in  a  way  different  from  the  object  for 

which  it  was  granted.   2  Smith's  Lead.  Cas. ,  and  cases 

there  cited.  And  it  would  seem  to  follow,  that  its  purpose 
could  not  be  changed  by  a  judicial  sale.  The  corporation 
of  Indianapolis  is,  in  respect  to  the  half  square  in  ques- 
tion, a  mere  trustee,  holding  it  for  a  special  public  use; 
and  it  cannot,  therefore,  be  made  subject  to  the  payment 
of  corporate  debts.  7  How.  220.— 6  Hill,  407.— 4  J.  J. 
Marsh.  597. 

Our  opinion  is,  that  the  sheriff's  sale,  in  this  instance,  is 
a  nullity,  and  that  the  several  deeds  following  that  sale 
are  inoperative. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

S.  Yandes  and  C.  C.  Hines,  for  the  appellants. 

&  V.  Morris  and  N.  B.  Taylor,  for  the  city. 
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May  Torn, 
Weddle  v.  Stone.  18o9. 


Wbddlk      fJ5 
T.  l&- 


Where  A.  agreed  with  a  rarming  partner  that  if  the  latter  would  apply  the  Stone 
assets  of  the  firm  to  the  payment  of  an  indmdnal  debt  of  the  deceased  part- 
ner, he,  A.,  would  pay  the  debts  of  the  firm,  it  was  held,  that  a  right  of  ac- 
tion would  accrue  upon  the  breach  of  the  undertaking  by  A.,  and  that  the 
measure  of  damages  would  be  the  amount  that  was  to  hare  been  paid  by  A. 

APPEAL  from  the  Hendricks  Court  of  Common  Pleas.  Tunday, 

JIanna,  J. — Stone  averred  in  his  complaint,  that  he  and 
one  E.  Weddle,  the  brother  of  the  defendant,  were  partners, 
&c;  that  E.  Weddle  died  leaving  the  firm  property,  about 
600  dollars,  and  the  debts  about  the  same,  and  the  estate  of 
Weddle  insolvent;  that  defendant  unlawfully  intermeddled, 
took  possession  of,  and  converted  to  his  own  use,  part,  &c., 
to  the  amount  of  300  dollars. 

In  the  second  paragraph,  he  averred  the  partnership,  &c, 
and  that  Weddle  owed  one  Perkins,  of  Lafayette,  600  dol- 
lars, on  which  there  was  security,  and  that  defendant  im- 
mediately upon  the  death  of  the  brother  of  defendant, 
urged  the  plaintiff  to  transfer  to  said  Perkins,  the  firm  pro- 
perty in  discharge  of  the  debt  of  Weddle,  which  plaintiff 
refused  to  do  unless  provision  was  made  for  the  debts  of 
the  firm,  and  that  defendant  promised  that  he  would  pay 
all  the  firm  debts  in  consideration  that  plaintiff  would  so 
transfer,  &c.,  and  that  plaintiff  accepted  said  proposition 
and  promise,  and  transferred,  &c,  to  the  amount  of  700 
dollars;  but  that  defendant  has  wholly  failed  to  pay,  &c 
The  fourth  paragraph  averred  that  defendant  was  indebted 
to  plaintiff  700  dollars  for  goods,  &c.,  sold  and  delivered  by 
plaintiff  to  defendant;  and  the  fifth,  that  defendant  was 
indebted  to  plaintiff  700  dollars  for  goods,  &c.,  delivered  to 
C.  G.  Perkins  by  plaintiff,  at  the  special  instance  and  re- 
quest of  defendant 

The  answer  was — 

1.  A  general  denial. 

2.  That  the  firm  was,  at  the  death  of  said  Weddle,  in- 
debted to  said  defendant  in  the  sum,  &c. 

Reply,  denying,  &c 
Vol.  XIL— 40 
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Mar  Term,       Trial  by  a  jury;  verdict  for  the  plaintiff  for  424  dollars, 
1859*      83  cents;  and  judgment  over  a  motion  for  a  new  trial.  De- 
Wspplb     fendant  appealed. 

8tov>.  There  is  but  one  point  made  and  insisted  upon  by  the 

appellant,  and  under  the  rule  we  will  not  notice  any  others, 
and  that  is,  that  a  new  trial  should  have  been  granted,  be- 
cause the  verdict  of  the  jury  was  contrary  to  the  law  and 
the  evidence;  that  there  was  no  evidence  that  Stone  had 
paid  any  portion  of  the  debts  of  the  firm  since  the  death 
of  Weddle,  and,  therefore,  he  should  not  have  recovered, 
or,  if  anything,  nothing  more  than  nominal  damages,  until 
he  had  so  paid. 

The  averments  in  the  complaint  show,  not  merely  an 
undertaking  to  indemnify  the  plaintiff,  but  an  affirmative 
promise  to  do  a  certain  thing,  and  that  was,  to  pay  the 
debts  of  the  firm  of  Weddle  and  Stone,  and  that  such  un- 
dertaking had  not  been  kept  There  are  numerous  authori- 
ties to  the  effect  that  a  right  of  action  accrues,  upon  the 
breach  of  such  an  undertaking,  by  a  failure  to  pay,  &c 
( Churchill  v.  Hunt,  3  Denio,  322.— Port  v.  Jackson,  17  Johns. 
246;  and  see  cases  cited  in  note  to  Tate  v.  Booe,  9  Ind. 
R.  16) ;  and  that  the  measure  of  damages  is,  the  amount 
that  was  to  have  been  paid  by  the  terms  of  said  undertak- 
ing. 

But  it  is  said  that  the  case  in  9  Ind.  R.  above  cited,  and 
that  of  Schooley  v.  Stoops,  4  Ind.  B.  130,  establish  a  differ- 
ent doctrine  in  this  Court 

Without  critically  examining  the  question,  whether  the 
facts  in  each  of  the  cases  cited,,  are  so  analogous  as  to 
bring  them  both  within  the  same  rule  of  decision,  we 
think  that  there  is  so  marked  a  difference  in  the  state  of 
facts  in  this  case,  as  will  enable  us  to  decide  it,  without  re- 
gard to  the  determination  there  arrived  at* 

In  the  case  in  4  Ind.  R.,  Schooley  sold  and  conveyed  to 
Stoops  and  others,  a  tract  of  land,  and  received  the  consid- 
eration. The  land  was  encumbered  by  a  mortgage,  to  se- 
cure the  satisfaction  of  which,  in  a  certain  time,  Schooley 
and  another  executed  a  bond  to  Stoops,  &6*  Schooley  did 
not  pay  it  within  the  time.     Suit  by  Stoops  and  others 


OP  THE  STATE  OF  INDIANA.  627 

upon  the  bond,  before  they  had  paid  the  mortgage.   It  was  M*y  Term, 
held  that  no  more  than  nominal  damages  could  be  recov-       1809, 
ered.  Ww>mji 

In  that  case,  Stoops  and  others  were  not  originally  bound  faoim. 
to  pay  the  debt  secured  by  the  mortgage.  That  debt  was 
owing  by  Schooley.  He  was  primarily  and  personally  lia- 
ble to  pay  it.  The  mortgage  he  had  given  was  only  a  se- 
curity which  his  creditors  might  or  might  not  resort  to.  If 
Stoops  was  permitted  to  recover  before  the  mortgage  debt 
was  paid,  he  might  not  appropriate  the  sum  recovered  to 
that  purpose,  and  the  liability  of  Schooley  would  yet  remain 
for  that  debt,  to  the  original  creditors.  There  was  no  aver- 
ment nor  proof  that  he  was  not  amply  responsible  for  the 
debt,  without  the  necessity  of  a  resort  to  the  mortgage  se- 
curity. 

In  the  case  in  9  Ind.  R.,  one  partner  sold  out  to  the  other. 
The  purchaser  was  to  pay  the  debts  of  the  firm  and  take 
the  stock  on  hand,  &c  Breach,  that  a  certain  debt  was 
not  paid;  that  a  judgment  had  been  recovered  thereon 
against  the  firm;  and  that  said  purchaser  was  insolvent 
There  is  no  averment  that  the  assets  of  the  firm,  which 
thus  passed  into  the  hands  of  one  of  the  partners,  had 
been  diverted  from  the  payment  of  the  debts,  or  otherwise 
improperly  disposed  of.  The  inference  is  left,  that  they 
were  so  applied,  and  were  insufficient  to  meet  all  the  lia- 
bilities. The  partners  were,  then,  individually  liable;  and 
if  there  had  been  a  recovery  against  the  sureties  of  the 
purchasing  partner,  and  a  failure,  afterwards,  by  him  who 
sold,  to  apply  the  money  thus  recovered  to  the  discharge 
of  the  debts,  they  would  still  have  remained  outstanding 
against  both  partners. 

In  the  case  at  bar,  it  is  averred  that,  at  the  time  of  the 
death  of  one  of  the  partners,  the  assets  of  the  firm  were 
sufficient  to  pay  the  debts;  but  not  the  individual  debts, 
also,  of  the  deceased  partner,  incurred  before  the  partner- 
ship was  formed.  For  the  payment  of  the  latter  class  of 
debts,  the  defendant  caused  and  procured  the  diversion  of 
all  the  partnership  assets,  by  his  promising  and  undertak- 
ing in  consideration  thereof,  &c,  to  pay  the  debts  of  the 
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May  Term,  firm.  There  is  an  averment  of  the  total  insolvency  of  the 
1™*9*  deceased  partner.  By  the  diversion  of  the  partnership  as- 
MoCols  gets,  the  power  was  taken  from  the  hands  of  the  surviving 
Hubble,  partner  to  pay  the  debts  out  of  the  legitimate  funds  for 
that  purpose.  If  he  had  no  individual  or  other  means  to 
pay  those  debts,  they  would  be  left  hanging  oVer  him — his 
liability  would  continue — and  all  this  the  result  of  the  vio- 
lation of  an  affirmative  undertaking  and  promise  by  the 
defendant.  The  estate  of  the  deceased  could  not  be  in- 
jured by  a  failure  of  the  survivor  to  apply  any  money  re- 
covered in  this  suit  to  the  payment  of  the  debts  of  the 
firm;  because  if  there  should  be  a  failure  to  recover,  the 
money  thus,  by  that  failure,  left  in  the  hands  of  the  defend- 
ant, would  not  go  into  the  fund  for  the  payment  of  any  of 
the  debts  of  the  deceased — it  would  not  increase  the  fund 
out  of  which  such  debts  should  be  discharged,  but  would, 
in  effect,  throw  upon  the  surviving  partner  the  whole  bur- 
den of  paying  those  debts,  and  at  the  same  time  take  from 
him  the  fund  that  should  have  been  appropriated  to  that 
use;  and,  by  the  procurement  of  the  defendant,  apply  it  to 
the  use  of  the  estate  in  another  quarter  in  which  the  firm, 
as  such,  had  no  interest,  nor  had  the  plaintiff,  as  surviving 
partner. 

Per  Curiam. — The  judgment  is  affirmed  with  5  per  cent 
damages  and  costs. 

EL  C.  Newcomb,  J.  &  Harvey,  J.  &  Tarkington,  and  L. 
M.  Campbell)  for  the  appellant. 

R.  L.  Hatliaway,  for  the  appellee. 


McCole  and  Another  v.  Hubble  and  Others. 

Tuaday,  APPEAL  from  the  Hamilton  Court  of  Common  Pleas. 

Per  Curiam. — There  being  no  brief  filed  for  the  appel- 
lants in  this  case,  the  errors,  if  any  exist,  are  deemed  to  be 
waived  (1). 
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The  judgment  is  affirmed  with  5  per  cent,  damages  and   M»y  Term> 
costs.  1889- 

HjLBGUft 

(1)  Twenty-five  cases  were  dismissed  on  the  93d  day  of  this  term,  for  die     Goodman. 


same  reasons. 


Hargus  v.  Goodman  and  Others.  Lg  Jg 

A  recovery  in  an  action  for  trespass  commenced  before  a  justice  of  the  peace, 
and  upon  the  title  of  the  land  being  put  in  issue,  removed  to  a  Court  having 
jurisdiction— no  judgment  having  been  rendered  touching  such  title  further 
than  it  might  be  supposed  to  enter  into  the  determination  of  the  action  of 
trespass,  and  no  determination  of  that  issue  having  been  necessary  to  enable 
the  Court  to  render  the  judgment— is  no  bar  to  an  action  of  ejectment. 

APPEAL  from  the  Daviess  Circuit  Court.  j^l 

Hanna,  J. — Hargus  brought  suit  to  set  aside  a  deed  of 
conveyance  and  obtain  a  partition  of  a  tract  of  land.  He 
avers,  in  substance,  that,  in  1808,  his  father  purchased  of 
the  United  States,  under  the  laws  then  in  force,  a  certain 
tract  of  land,  and  paid  thereon  121  dollars,  26  cents;  that 
afterwards  he  paid  109  dollars,  13  cents,  but  failing  to 
complete  the  payments  thereon,  the  land  reverted  to  the 
United  States;  that  his  father  died  leaving  five  heirs,  of 
whom  John  Hargus  was  the  eldest;  that  aftewards,  on  the 
27th  day  of  November,  1828,  said  John  procured  to  be  is- 
sued to  himself  and  the  other  heirs  of  the  said  Thomas 
Hargus  a  certificate  of  the  said  forfeited  land  stock  No. 
1,960,  for  229  dollars,  33  cents,  the  amount  which  had  been 
paid,  &c;  that  on  the  next  day,  with  intent  to  defraud, 
&c,  he  entered,  with  a  part  of  said  certificate,  the  land 
now  in  controversy,  in  the  name  of  his  infant  son,  Thomas 
Hargus,  jun.,  and  sold  and  appropriated  the  balance  of 
said  certificate  to  his  own  use;  that  the  said  land  was  pur- 
chased with  the  money  of  the  elder  Hargus,  and  descended 
to  his  five  children;  that  plaintiff  had  purchased  two  other 
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Mat  T«m,  interests,  and  was  entitled  to  three-fifths  thereof;  that  John 
1859.  Hargus  is  now  dead,  but  that  in  his  lifetime  he  represented 
HAmaus  to  plaintiff  that  he  had  entered  said  land  in  the  name  of 
Goodmah.  their  father,  Thomas  Hargus;  that  plaintiff  as  one  of  the 
heirs  of  said  Thomas,  entered  upon  and  took  possession  of 
said  land  in  1829,  with  the  consent  of  said  John,  has  con- 
tinued in  possession  and  paid  the  taxes  thereon;  that  nei- 
ther said  John,  nor  his  said  son  Thomas,  jun.,  ever  asserted 
or  pretended  they  held  any  other  title  to  said  land  than  as 
heirs  of  Thomas,  sen.,  until  about  the  time  said  Thomas, 
jun.,  conveyed  the  same  to  the  defendant,  Goodman,  to- 
wit,  in  1855;  that  said  Thomas,  jun*,  and  said  Goodman, 
had  full  notice,  &c. 

The  defendant,  Goodman,  filed  an  answer  of  several 
paragraphs,  the  fifth  of  which  averred  that  at  the  August 
term,  1855,  of  said  Court,  an  action  was  pending  and  de- 
termined, wherein  said  Goodman  was  plaintiff,  and  said 
William  Hargus  and  one  Abraham  Hargus  were  defend- 
ants, in  which  said  William  pleaded  that  the  same  three- 
fifths  of  said  land  was  the  property,  &c,  of  said  William, 
and  that  he  held  the  same  as  a  tenant  in  common  with 
the  heirs  of  Thomas  Hargus,  sen.,  which  was  denied  by 
the  said  Goodman,  and  an  issue  was  thereby  formed  mate- 
rial in  said  cause  then  pending,  which  was  tried  and  found 
for  Goodman  and  against  said  Hargus,  &&,  and  that  the 
questions  of  title  and  tenancy  in  common  in  said  land 
were  then  determined,  and  are  the  same  in  this  case  to  be 
tried,  &c.;  wherefore,  he  is  estopped,  &c. 

The  reply  to  this  was,  that  said  action  was  a  mere  pos- 
sessory action  against  the  present  plaintiff,  for  entering 
upon  and  cutting  timber  on  said  land;  and  the  Court,  in 
that  action,  merely  found  the  defendant  guilty  of  trespass 
on  the  premises,  and  assessed  his  damages  at  four  dollars. 
"  And  the  plaintiff  in  fact  avers  that  the  Court,  in  that  case, 
did  not  receive  the  evidence  of  the  defendant's  title  in  said 
cause,  nor  find  nor  pass  upon  the  legal  title  of  this  plaintiff 
to  said  lands,  now  set  up  in  this  suit;"  wherefore,  &c. 

To  this  reply  there  was  a  demurrer,  assigning  two 
causes — 
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1.  That  it  does  not  state  facts  sufficient,  &c.  May  T«nn, 

2.  That  the  plaintiff  attempts  to  traverse  facts,  which,  1859. 
in  said  answer,  are  averred  and  pleaded  as  matters  of  re-  Hakgus 
cord,  without  denying  the  existence  of  the  record.  Goodman. 

The  demurrer  was  sustained.  Judgment  for  the  defend- 
ant.    Upon  this  arises  the  only  question  in  the  case. 

In  White  v.  Mosely,  5  Pick.  230,  an  action  of  trespass 
was  brought  for  "breaking  and  entering  the  plaintiffs' 
close,  called  the  mill  lot,  and  destroying  their  mill-dam, 
Btanding  in  and  extending  across  a  river,  by  reason  where- 
of," &c  It  was  shown  on  the  trial  that  the  plaintiffs,  al- 
though their  dam  extended  across  the  stream  to  the  south 
side,  were  the  owners  only  to  the  thread  of  the  stream. 
The  dam  was  broken  south  of  that  line,  but  the  trespas- 
sers then  went  upon  the  mill  lot,  for  which  last  act  nomi- 
nal damages  were  recovered,  but  the  plaintiffs  were  not 
permitted  to  prove  the  breaking,  &c  Afterwards,  another 
action  was  brought  for  the  breaking  and  trespass  to  the 
dam  on  the  south  end,  to  which,  among  other  things,  a 
plea  of  former  suit  and  recovery  was  filed,  to  which  it  was 
replied  that  the  former  suit  was  not  for  the  same  cause 
of  action;  upon  this  issue  was  taken.  There  was  no  evi- 
dence on  that  issue  other  than  the  former  record,  and  an 
admission  that  the  act  complained  of  in  the  former  suit, 
for  which  damages  were  given,  was  the  passing  over  the 
mill  lot  by  the  defendants  after  they  had  returned  from  the 
south  side  of  the  river,  where  they  had  destroyed  a  part  of 
the  dam.  It  was  held  that  the  former  suit  and  recovery 
was  no  bar  to  the  latter.     Same  parties,  8  Pick.  356. 

In  Swift's  Evidence,  p.  17,  it  is  said  that  "  Where  the 
cause  and  object  of  both  actions  are  the  same,  a  judg- 
ment in  the  prior  bars  the  subsequent  suit  Where  the 
cause  or  object  of  the  actions  are  different,  though  the 
point  in  dispute  is  the  same  in  both,  the  prior  judgment  is 
no  bar  to  the  subsequent  action?  but  the  verdict  is  matter 
of  evidence  to  prove  such  point."  Upon  this,  in  the  edi- 
tion of  1859,  of  Phillips  on  Evidence,  after  much  com- 
ment, in  note  261,  vol.  2,  p.  19,  it  is  said  that, "  Indeed, 
the  principle  will  be  found  to  run  through  nearly  all  the 
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May  Term,    American  cases,  that  the  judgment  of  a  Court  of  compe- 

1859.      tent  jurisdiction,  directly  upon  a  particular  point,  is,  as 

Hakous      between  the  parties,  conclusive  in  relation  to  such  point, 

(iooDMAv.    though  the  purpose  and  subject-matter  of  the  two  suits  be 

different;  and  hence,  that,  a  judgment  may  not  only  be 

evidence,  but  conclusive  evidence,  and  still  be  no  bar  to 

the  action."    3  Cow.  120.— 4  Wend.  284.— 1  Conn.  R.  1. 

—5  id.  550.— 16  Serg.  and  Rawle,  282. 

But  whenever  "a  question  is  made  respecting  the  iden- 
tity of  the  matters  litigated  in  the  first  suit,  parol  evidence 
is  admissible  to  show  what  transpired  on  the  former  trial, 
and  thus  explain  the  record."  2  W.  Black.  827.-6  T.  R. 
607.— 8  Pick.  118.— 3  id.  429.-8  Wend.  &— 4  Cow.  559. 
—3  id.  120. 

"If  the  record  show  that  the  first  suit  was  apparently 
for  the  same  cause  of  action  sought  to  be  litigated  in  the 
second,  it  will  toe  prima  facie  evidence  that  such  cause  of 
action  has  once  passed  in  rem  judicatum;  and  hence,  the 
onus  will  devolve  upon  the  party  against  whom  the  record 
is  used  to  show  the  contrary."  2  Johns.  227* — 16  id.  136. 
—2  Blackf.  178.— 7  Cranch,  565.-3  Barn,  and  Cress.  239. 

"  Indeed,  this  principle  of  admitting  evidence  aliunde,  to 
explain  a  record  of  a  former  suit,  and  identify  the  matters 
to  which  it  relates,  would  appear  to  be  indispensable  to 
the  efficient  administration  of  justice."  Id.  22.  "  Whe- 
ther any  matter  has  been  tried  between  the  same  parties, 
and  decided  before,  is  a  fact  depending  in  part  on  parol 
evidence,  and  partly  on  the  record."  LL  22* — 16  Serg.  and 
Rawle,  282.-9  id.  81.— 2  Stark.  Ev.  200.— 6  Durnt  and 
East,  607.— 3  Barn,  and  Cress.  239.-7  Ind.  R.  546.-3  id. 
248.—  The  State  v.  Brutch,  at  this  term  (1). 

These  principles  appear  to  be  subservient  to  another, 
and  that  is,  if  the  point  in  issue  in  the  subsequent  suit, 
was  in  issue,  either  directly  or  indirectly,  and  essential  to 
the  finding  and  judgment  in  the  former  suit,  then  that 
judgment  ought  to  be  considered  as  a  bar. 

In  the  case  at  bar,  the  former  recovery  set  up  in  the 
plea,  was  in  a  suit  originally  instituted  before  a  justice  of 
the  peace,  where  the  title  to  lands  could  not  be  tried,  but 
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it  is  alleged  that  it  was  put  in  issue,  and,  upon  the  re-  M»y  Term, 
moval  of  the  cause  to  a  Court  having  jurisdiction,  was       1S59. 
there  tried  and  determined.     No  judgment  was  rendered     Bahsom 
relative  to  such  title,  any  further  than  it  may  be  supposed   Bobinsox. 
to  enter  into  the  trial  and  conclusion  of  that  action  of 
trespass.     It  is  evident  that  it  was  not  the  object  of  that 
suit  to  try  the  question  of  title,  otherwise  the  suit  would 
have  been  brought  in  a  Court  having  jurisdiction  to  try  the 
question.     But  it  was  put  in  issue,  and  we  are  of  opinion 
that  the  determination  of  that  issue  was  not  necessary  to 
have  enabled  the  Court  to  come  to  the  conclusion  and  ren- 
der the  judgment  that  was  rendered  in  the  case. 

Without  stopping,  therefore,  to  determine  whether  a 
plea  of  former  recovery,  in  an  action  of  trespass  in  the 
form  here  laid,  is,  in  any  case,  a  good  bar  to  a  subsequent 
suit,  in  the  nature  of  an  action  of  ejectment,  we  are  of 
opinion  that,  as  the  original  object  of  the  former  suit  was 
not  to  try  the  title  to  the  land,  and  as  it  was  not  necessary 
for  the  Court  to  decide  as  to  the  title,  to  justify  the  find- 
ing and  judgment  therein  rendered,  the  defendant  had  a 
right,  in  the  present  suit,  to  plead  that  evidence  was  not 
heard  upon  the  issue  of  title,  nor  did  the  Court  find  upon 
that  issue. 

It  follows  that  the  demurrer  to  the  reply  should  have 
been  overruled. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

H.  L.  Livingston  and  O.  H.  Smithy  for  the  appellant. 

(1)  Ante,  381. 


Ransom  and  Others  v.  Robinson. 


APPEAL  from  the  Marion  Circuit  Court  Tuesday, 

Per  Curiam. — The  error  assigned  in  this  case  is  upon 


634 


CASES  IN  THE  SUPREME  COURT 


Mat  Tcm,   the  same  point  raised  in  Ward  v.  BueU,  11  In<L  R.  327; 
1859.      and,  for  the  reasons  therein  given,  the  judgment  most  be 
affirmed. 

The  judgment  is  affirmed  with  10  per  cent,  damages  and 
costs. 

2>.  Moss  and  J.  W.  Evans,  for  the  appellants. 
&  Yandes  and  C.  C,  Hines,  for  the  appellee. 


Dokoh 

T. 

Ceosbt. 


Mao  ill  v.  Cox. 
Hedge  v.  Graham. 


Tuetday, 
June  88. 


APPEALS  from  the  Parke  Circuit  Court,  and  the  Car- 
roll Court  of  Common  Pleas. 

Per  Curiam. — In  these  cases,  there  are  no  errors  assigned 
upon  the  transcripts  of  the  record.  2  R.  S.  p.  161,  §  568. 
The  causes  are,  therefore,  not  properly  before  us. 

The  appeals  are  dismissed  with  costs. 


Doron  v.  Crosby. 


Wednesday, 
June  29. 


APPEAL  from  the  Shelbp  Circuit  Court. 

Per  Curiam. — This  was  an  action  by  the  appellee  against 
the  appellant  upon  a  promissory  note  in  this  form: 

"$2,100.  On  or  before  the  25th  of  December,  1857, 1 
promise  to  pay  E.  L.  Crosby  2,100  dollars,  waiving  valua- 
tion or  appraisement  laws — September  6, 1855;  being  the 
third  payment  on  the  east  half  of  the  south-east  quarter 
of  section  34,  in  township  12,  north  of  range  6  east;  also, 
the  north-east  quarter  of  section  4,  in  township  11,  north  of 
range  6  east;  also,  the  west  half  of  the  south-west  quarter 
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of  section  34,  in  township  12,  north  of  range  6  east,    John  M*y  Tetm» 
Doron"  1859- 


This  note  was  filed  with  the  complaint.    Defendant  be-       I*o*o 


T. 


low  answered  by  a  general  traverse.     The  case  was  sub-     Havsxr. 
mitted  to  the  Court  for  trial.    Finding  for  the  plaintiff. 
New  trial  refused  and  judgment. 

A  bill  of  exceptions  shows  that  the  plaintiff  offered  in 
evidence  the  note  sued  on,  which  offer  was  resisted  on  the 
ground  of  variance;  but  the  Court  admitted  the  evidence. 

The  variance  pointed  out  in  the  appellant's  brief  is  this: 
The  suit. is  brought  on  a  note  payable  to  Elza  L.  Crosby, 
and  so,  in  the  complaint,  alleged  to  be  payable;  but  the 
note  given  in  evidence  is  payable  to  "  JE.  JL  Crosby"  The 
note  was  correctly  admitted  in  evidence.  Hauser  v.  Hays, 
11  Ind.  R.  368,  is  precisely  in  point,  and  fully  sustains  the 
ruling  of  the  Circuit  Court 

The  judgment  is  affirmed  with  4  per  cent  damages  and 
costs. 

M.  M.  Ray  and  T.  A.  Mc  Far  land,  for  the  appellant. 


Long,  Auditor,  &c.  v.  Hauser. 

APPEAL  from  the  Bartholomew  Circuit  Court.  JS?^* 

Per  Curiam. — The  question  involved  in  this  case  has 
already  been  determined,  viz.,  that  each  judge  of  the  Court 
of  Common  Pleas,  under  the  constitution  and  laws,  is  en- 
titled to  receive  a  salary  of  800  dollars  per  annum.  The 
State  v.  Byrne,  11  Ind.  R.  547. 

The  judgment  below,  having  been  in  accordance  with 
this  rule,  must  be  affirmed. 

The  judgment  is  affirmed  with  costs. 

W.  F.  Pidgeon,  for  the  appellant. 

N.  T.  Hauser,  in  person. 
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|W    427 


May  Term, 
1859. 

Gerhard 

T. 
JOHKBOK. 


Wednesday, 
June  29. 


Gerrard  v.  Johnson  and  Others. 

Where  the  facte  recited  in  the  record  do  not  forbid  the  conclusion  that  notice 
to  the  heir  of  an  application  for  an  order  for  the  sale  of  his  land  could  have 
been  given,  and  jurisdiction  of  the  person  thereby  obtained,  it  will  be  pre- 
sumed, in  a  collateral  suit,  that  notice  was  given. 

APPEAL  from  the  Franklin  Circuit  Court 

Worden,  J. — This  was  an  action  by  the  appellee  against 
the  appellant  to  recover  a  certain  piece  of  land  described 
in  the  complaint  The  cause  was  tried  by  the  Court,  and 
there  was  a  finding  and  judgment  for  the  plaintiffs  below, 
over  a  motion,  interposed  by  defendant,  for  a  new  trial 
The  finding  and  judgment  were  right,  unless  the  title  set 
up  by  the  defendant  was  valid.  The  plaintiffs  claimed,  as 
heirs  of  one  Samuel  Johnson,  deceased,  who  died  in  1840; 
and  the  defendant  claimed  under  a  sale  made  by  the  ad- 
ministratrix of  Samuel  Johnson.  The  validity  of  the  sale 
is  the  only  question  involved  in  the  case. 

To  sustain  his  title,  the  defendant  gave  in  evidence  the 
record  of  the  proceedings  in  the  Decatur  Probate  Court, 
by  which  it  appears  that  at  the  February  term  of  said 
Court,  1840,  Elizabeth  Johnson,  as  administratrix  of  Sam- 
uel  Johnson,  filed  her  petition  in  that  Court,  for  an  order 
for  the  sale  of  the  land  in  controversy,  making  the  appel- 
lees defendants  thereto,  who  were  alleged  to  have  been 
minors.  Thereupon,  on  motion,  the  Court  appointed  a 
guardian  ad  litem  for  them,  and  the  guardian  waived  the 
service  of  notice  in  the  case  and  entered  his  appearance, 
and  showing  no  cause  why  the  land  should  not  be  sold, 
a  sale  thereof  was  ordered.  These  proceedings  all  seem 
to  have  taken  place  on  the  same  day.  Afterwards,  at  the 
November  term  for  the  same  year,  the  administratrix  filed 
her  report  of  the  sale,  and  the  sale  was  confirmed,  and  a 
deed  ordered  to  be  made. 

The  defendant  also  offered  in  evidence  the  deed  made 
in  pursuance  of  the  sale.  It  was  agreed  that  at  the  time 
of  filing  and  hearing  the  petition  for  the  sale  of  the  land, 
the  appellees  were  residents  of  Decatur  county. 
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The  question  arises  whether,  on  the  above  facts,  the  or-   M*y  Tenn» 
der  of  sale  is  a  nullity,  or  whether  it  is  to  be  deemed  valid       1859. 
when  attacked  collaterally.  Gmmahd 

It  is  settled  that  a  sale  ordered  and  confirmed  without    Johnson. 
notice  to  the  heir,  or  his  appearance,  is  void.     Babbit  v. 
Doe,  4  Ind.  R.  356. — Doe  v.  Anderson,  5  id.  33. — Doe  v. 
Bowen,  8  id.  197. 

The  principle  is,  that  in  order  to  give  validity  to  the  pro* 
ceedings  of  Courts,  they  must  have  jurisdiction  of  the  par- 
ties, and  of  the  subject-matter.  No  one  should  be  bound 
by  proceedings  which  he  has  had  no  opportunity  of  defend- 
ing. Jurisdiction  of  the  parties  can  only  be  acquired  by 
summons,  notice,  or  by  the  appearance  of  the  party  in  per- 
son or  by  attorney.  If  the  Court  has  acquired  no  jurisdic- 
tion of  the  party,  its  proceedings  cannot  affect  the  rights 
of  that  party. 

The  law  Under  which  the  proceedings  iu  the  Probate 
Court  were  instituted,  required  a  summons  to  be  served, 
on  the  appellees  (as  they  were  residents  of  the  state)  thirty 
days  before  the  hearing  of  the  petition.  R.  6. 1838,  p.  182, 
§  29.  This,  it  is  clear,  was  not  done,  as  the  petition  was 
filed  and  the  sale  ordered  on  the  same  day. 

Can  it  be  presumed,  on  what  is  stated  in  the  record  of- 
fered in  evidence,  that  the  appellees  were  present  in  Court, 
whereby  a  formal  notice  to  them  might  be  deemed  to  be 
waived  or  rendered  unnecessary  ? 

It  will  be  observed  that  it  does  not  affirmatively  appear 
on  whose  motion  the  guardian  ad  litem  was  appointed.  In 
the  case  of  Thompson  v.  Doe,  8  Blackf.  336,  as  afterwards 
explained  in  Horner  v.  Doe,  1  Ind.  R.  30,  and  again  in  Doe 
v.  Bowen,  8  Ind.  R.  197,  it  was  held  that  in  such  case  it 
would  be  presumed  that  the  defendants  to  the  petition 
were  personally  present  in  Court;  which  would  be  suffi- 
cient to  give  jurisdiction.  A  majority  of  the  Court  are  of 
opinion  that,  in  accordance  with  the  cases  above  cited,  it 
should  be  presumed,  the  record  not  showing  anything  to 
the  contrary,  that  the  defendants  to  the  petition  were  per- 
sonally present  in  Court,  and  that  the  Court  had  acquired 
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May  Term,  jurisdiction  over  them,  so  as  to  render  the  proceedings  valid 

1859.  when  attacked  collaterally,  as  in  the  present  case. 
Gerhard  In  the  case  of  Borden  v.  The  State,  6  Eng.  (Ark.  R.) 
Johhsow.  919,  where  this  subject  underwent  a  very  full  examination, 
and  where  it  was  held  by  a  majority  of  the  Court  that  the 
judgment  of  the  superior  Courts  were  not  void,  but  only 
voidable,  in  the  absence  of  notice  to  the  defendant,  Mr. 
Justice  Walker,  who  dissents  from  the  opinion  of  a  ma- 
jority of  the  Court,  Bays:  "I  do  not  intend  to  be  under- 
stood as  assuming  that  every  fact  necessary  to  confer  juris- 
diction on  a  Court  of  superior  jurisdiction,  must  affirma- 
tively appear  of  record.  In  this,  I  think  the  former  deci- 
sions have  gone  too  far.  Every  reasonable  presumption 
in  favor  of  the  rightful  exercise  of  jurisdiction,  ought  to 
be  indulged." 

In  that  case,  a  Probate  Court  was  held  to  be  a  superior 
Court,  within  the  meaning  of  the  rule  established  by  a  ma- 
jority of  the  Court,  and  from  this  position,  Judge  Walker 
does  not  dissent. 

The  case  is  cited,  not  for  the  purpose  of  adopting  the 
doctrine  held  by  a  majority  of  the  Court,  but  to  show  that 
the  presumption  indulged  in,  in  the  case  at  bar,  is  not  with- 
out authority  beyond  the  cases  in  our  own  Courts. 

It  follows  that  the  proceedings  of  the  Probate  Court 
were  not  void,  and  that  the  title  thus  acquired  is  valid; 
hence,  the  motion  for  a  new  trial  should  have  been 
granted. 

Per  Curiam* — The  judgment  is  reversed  with  costs. 
Cause  remanded  for  a  new  trial 

X  Ryman,  for  the  appellant 

J.  Gavin  and  O.  B.  Hard,  far  the  appellees. 
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Jones  v.  Myehs  and  Others. 


1859. 
Loo  ax 
*  APPEAL  from  the  Wabash  Circuit  Court.  Walxov. 

Per  Curiam. — This  was  a  suit  in  chancery  commenced  ■yyefamfai 
in  December,  1848,  and  final  decree  rendered  in  the  Court  J*™  *9- 
below  in  October,  1861.    Having  examined  the  case,  we 
are  satisfied  that  its  decision  turns  upon  the  weight  of  evi- 
dence, which,  in  our  opinion,  fully  sustains  the  decree  of 
the  Circuit  Court. 

The  decree  is  affirmed  with  3  per  cent,  damages  and 
costs. 

/  U.  Pettit,  for  the  appellant 

H.  P.  Biddle  and  B.  W.  Peters,  for  the  appellees. 


Looan  v.  Walton. 


APPEAL  from  the  Hendricks  Circuit  Court.  Wednmday, 

Per  Curiam. — Mary  A.  Logan,  the  plaintiff  in  this  case, 
claimed  one-third  in  fee  of  a  certain  town  lot  described  in 
the  complaint.  The  facts  are,  that  in  1839,  Abram  Logan, 
the  husband  of  the  plaintiff,  was  seized  in  fee  of  the  lot  in 
question,  and  afterwards,  in  the  same  year,  it  was  levied 
upon  and  sold  by  virtue  of  an  execution  issued  from  the 
Hendricks  Circuit  Court  against  the  said  Abram.  The  de- 
fendant claims  under  the  purchaser  at  said  sale,  and  is  in 
possession.    Abram  Logan  died  in  September,  1856. 

The  Court  below  decided  against  the  plaintiffs  claim  to 
a  fee  simple  interest  in  the  lot;  but  her  right  to  a  dower 
estate  was  not  contested,  and  dower  was  allowed  her. 
From  this  decision  she  appeals. 

That  in  such  case  the  plaintiff  is  not  entitled  to  a  fee  in 
one-third  of  the  property,  has  already  been  determined  by 
this  Court.  Strong  v.  Cfem,  at  the  present  term  (1).  The 
case  cited  determines,  also,  that  in  such  case  the  widow  is 
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M«j  Term,   not  entitled  to  a  dower  interest;  but  she  of  course  cannot 
1859.      complain  that  the  Court  allowed  her  a  dower  interest,  and 


DbArmoxd  the  other  party  does  not  complain,  wherefore  the  judg- 
Bohk.       ment  must  be  affirmed. 

The  judgment  is  affirmed  with  costs. 

C.  C.  Nave  and  X  Wither ow,  for  the  appellant, 

(l)  Ante,  87. 


DeArmond  and  Others  v.  Bohn  and  Others. 


Wednesday, 
June  89. 


APPEAL  from  the  Decatur  Court  of  Common  Pleas. 

Per  Curiam. — Suit  upon  a  promissory  note. 

Answer — 1.  Payment.  2.  That  the  note  was  given  to 
secure  the  payment  of  the  consideration  for  a  tract  of  land 
purchased,  &c. ;  that  plaintiffs  pretended  to  be  seized  in  fee, 
when  in  fact  they  had  no  title.     Wherefore,  &c. 

The  reply  was  a  denial. 

The  defendant  moved  the  Court  to  certify  the  case  to 
the  Circuit  Court,  which  motion  was  overruled,  and  upon 
that  ruling  the  only  question  in  the  case  is  made  in  the 
brief  of  counsel. 

This  question  has  already  been  decided  at  the  present 
term,  in  the  case  of  Harvey  v.  Dakin  (1);  and  for  the  rea- 
sons therein  given  the  judgment  in  this  case  is  affirmed. 

The  judgment  is  affirmed  with  10  per  cent,  damages 
and  costs. 

J.  Gavin  and  O.  B.  Hard,  for  the  appellants. 

X  &  Seobey  and  W.  Cumback,  for  the  appellee. 


(I)  AnU,  481. 
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May  Term, 
Reed  v.  The  State.  1869. 


An  act  of  1859  is  entitled  "An  act  to  amend  section  eleven  of  an  act  entitled 
'An  act  to  establish  Courts  of  Common  Pleas,  and  denning  the  jurisdiction 
and  duties  of,  and  providing  compensation  for,  the  judges  thereof/  approved 
May  14,  1658— so  as  to  extend  the  jurisdiction  of  said  Court  in  certain 
cases."  Hdd,  that  the  latter  part  of  the  title  embraces  i  S  of  the  act,  extend- 
ing or  increasing  the  jurisdiction  of  the  Court  in  criminal  cases. 

It  is  not  necessary,  under  the  constitution,  that  all  matters  properly  connected 
with  the  principal  subject-matter  of  a  statute  shall  be  expressed  in  its  title. 

Section  1  of  the  act  above  mentioned  sets  out  and  amends  $  11  of  the  act  of 
1852,  touching  the  civil  jurisdiction  of  the  Common  Pleas,  and  $  2,  extend- 
ing the  jurisdiction  of  the  Court  in  criminal  cases,  is  added.  Hdd,  that  the 
subject-matter  of  the  act  of  1852  was  the  jurisdiction  of  the  Court,  and  that 
of  die  act  of  1859,  was  the  increase  of  that  jurisdiction;  and  hence,  $  2  of 
the  latter  act  is  a  part  of  the  amendment  of  {11  of  the  former  act. 

The  mode  of  initiating  and  conducting  prosecutions  for  criminal  offenses  must 
be  uniform  in  the  same  Court,  but  it  may  be  different  in  different  Courts. 
Thus,  in  the  Circuit  Court,  prosecutions  for  felonies  are  initiated  by  indict- 
ment; but  under  the  act  of  1859,  they  may  be  commenced  in  the  Common 
Pleas  by  affidavit  and  information. 

APPEAL  from  the  Marion  Court  of  Common  Pleas.     Wednesday, 

Hanna,  J. — Reed  was  convicted  of  grand  larceny.    The   ,me 
only  question  in  the  case  is,  whether  the  Common  Pleas 
Court  had  jurisdiction. 

It  is  conceded  by  the  counsel  for  the  defendant,  that  the 
legislature  possesses  the  power  to  confer  jurisdiction  over 
such  offenses.  The  question  is,  has  it  been  exercised  in  a 
constitutional  manner? 

The  act  purporting  to  confer  the  jurisdiction,  was  passed 
at  the  last  session  of  the  General  Assembly.  Acts  1859, 
p.  94. 

It  is  insisted  that  the  title  of  the  act  is  not  broad,  com- 
prehensive, and  at  the  same  time  specific,  enough,  to  pro- 
perly embrace  within  it  the  provision  in  question,  keep- 
ing in  view  §  19  of  art.  4  of  the  constitution,  namely, 
"Every  act  shall  embrace  but  one  subject  and  matters  pro- 
perly connected  therewith;  which  subject  shall  be  expressed 
in  the  title,"  &c. 

The  title  is  as  follows:  "  An  act  to  amend  section  eleven 
of  an  act  entitled  '  An  act  to  establish  Courts  of  Common 
Vol.  XII.— 41 
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May  Term,  Pleas,  and  defining  the  jurisdiction  and  duties  of,  and  pro- 
1**®*  viding  compensation. for  the  judges  thereof,'  approved  May 
R»«d  14,  1852 — so  as  to  extend  the  jurisdiction  of  said  Court 
The  Stats,  in  certain  cases." 

Section  11  of  the  original  act,  to  which  the  first  part  of 
this  title  refers,  is  the  one  conferring  and  defining  the  juris- 
diction of  that  Court  in  civil  cases.  The  first  section  of 
this  amendatory  act  is  relative  to  jurisdiction  in  civil  cases, 
and  it  is  argued  that  the  whole  subject  properly  embraced 
within  the  title,  was,  by  that  section,  exhausted;  that  the 
second  section,  upon  the  subject  of  the  jurisdiction  of  that 
Court  over  felonies,  was  not,  therefore,  legitimately  placed 
in  the  bill,  under  that  title. 

We  cannot  concur  in  this  view.  We  are  of  opinion 
that  the  latter  part  of  the  title,  to- wit,  "so  as  to  extend 
the  jurisdiction  of  said  Court  in  certain  cases,"  may,  and 
does,  embrace  within  its  legitimate  meaning,  the  extension 
or  increase  of  the  jurisdiction  of  the  Court  in  criminal 
cases.  If  this  is  to  be  regarded  as  an  original  enactment, 
then,  even  if  the  subject  is  not  embraced  in  the  title,  as  a 
primary  and  substantive  subject  of  the  then  action  of  the 
legislative  body,  it  falls  clearly  within  "matters  properly 
connected  therewith" — that  is,  with  the  subject  which  must 
be  embraced  in  the  title,  namely,  the  jurisdiction  of  the 
Court.  In  other  words,  this  fundamental  provision  does 
not  require  that  all  the  "matters  properly  connected"  with 
the  principal  subject-matter  of  such  bill,  shall  be  expressed 
in  the  title,  but  only  that  principal  subject.  Here  the  prin- 
cipal subject  of  the  act  in  question,  is  in  relation,  to  the 
increase  of  the  jurisdiction  of  the  Court.  Gabbert  v.  The 
Jeffersonville  Railroad  Co.}  11  Ind.  R.  365. 

It  has  been  suggested,  in  consultation,  that,  in  amenda- 
tory enactments,  there  can  be  but  one  legitimate  purpose 
in  view,  under  §  21  of  the  same  art.  of  the  constitution, 
and  the  law  relative  to  amendments.  Section  21  is,  that 
"  No  act  shall  ever  be  revised  or  amended  by  mere  refer- 
ence to  its  title ;  but  the  act  revised,  or  section  amended, 
shall  be  set  forth  and  published  at  full  length." 

In  the  case  at  bar,  §  11  of  the  act  of  1852  is  the  only 
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one  set  forth  at  full  length,  or,  indeed,  at  all,  in  the  subse-   May  Term, 


1859. 


quent  statute.     It  is  not,  therefore,  an  attempt  to  revise 

the  whole  act  of  1852.     That  section,  as  before  stated,       Bebb 

treats  of  the  jurisdiction  of  the  Court  in  civil  cases  only.  Thb  State. 

Section  14  treats  of,  and  confers  jurisdiction  in,  all  offenses 

which  do  not  amount  to  felony. 

The  purpose  which,  it  has  been  suggested,  was  in  view 
by  the  adoption  of  the  statute,  under  the  title  given  it, 
could  not  have  been  other  than  to  perfect  the  section 
named,  upon  the  particular  subject  therein  treated  of,  to- 
wit,  civil  jurisdiction  in  certain  enumerated  cases;  that 
the  section  of  the  constitution  (§  19)  which  permits  mat- 
ters properly  connected  with  the  main  subject  of  the  enact- 
ment, to  be  embraced  in  the  same  bill  with  the  main  sub- 
ject, can  have  reference  only  to  enactments  of  an  original, 
primary  character,  and  not  to  such  as  profess  to  be,  and 
are,  of  a  mere  amendatory  character;  that  in  the  latter 
class  of  enactments  there  can  be  but  one  object  in  view, 
one  subject  embraced,  and  that  is,  in  regard  to  the  particu- 
lar clause  of  the  original  act  to  which  the  title  of  the 
amendatory  one  refers;  that  when  the  amendatory  enact- 
ment has  fully  treated  of  that  particular  clause,  no  other 
matter  can  be  included  in  its  provisions,  as  being  properly 
connected  therewith,  even  though  it  might  be  so  included, 
if  it  was  a  bill  of  the  original  character  above  indicated. 

There  is  much  force  in  these  suggestions,  because  of  the 
great  difficulty  in  tracing  a  precise  line  beyond  which  it 
would  be  an  excess  of  power  to  go,  and  within  which  the 
legislative  power  may  legally  act.  Although  it  is  a  salu- 
tary rule  to  construe  a  fundamental  law  strictly,  yet  if,  in 
applying  the  usual  rules  of  construction,  doubt  should  still 
exist  as  to  whether  the  enactment  is  in  consonance  with 
the  fundamental  law,  we  know  of  no  safer  guide  than  to 
let  the  coordinate  branches  of  the  government  have  the 
benefit  of  that  doubt,  and  only  declare  an  act  unconstitu- 
tional by  judicial  decision,  when  it  is  manifestly  so.  Care 
should  be  taken  that  this  construction,  given  by  each  of 
the  departments  of  the  government,  within  its  legitimate 
sphere,  to  any  particular  clause  of  the  constitution,  should 
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May  Term,  have  its  due  weight.  The  consideration  that  one  deparf- 
1859.  ment  should  give  to  the  views  of  a  coordinate  department, 
Rbbd  in  placing  a  construction  upon  a  fundamental  law,  depends 
Tint  Statb.  upon  the  particular  subject  of  the  clause  under  considera- 
tion in  each  particular  case.  So  the  weight  that  the  judi- 
cial branch  of  the  government  should  give  to  the  opinion, 
as  expressed  by  the  acts  of  the  legislative  branch,  should 
depend,  somewhat,  upon  whether  the  clause  under  consid- 
eration was,  or  was  not,  a  restriction  upon  that  branch,  in 
the  exercise  of  its  powers. 

Keeping  these  things  in  view,  we  again  recur  to  the  sug- 
gestion upon  the  21st  section  named,  and  inquire  whether 
the  additional  jurisdiction  extended  to  the  Common  Pleas 
Court  by  the  act  under  consideration,  can  properly  be  in- 
cluded within  the  title,  and  be  conferred  under  it. 

To  arrive  at  a  correct  solution  of  this  inquiry,  it  is,  per- 
haps, necessary  to  advert,  for  a  moment,  to  the  parliamen- 
tary law,  upon  the  subject  of  amendments,  as  applied  in 
legislation. 

It  is  said  in  §  85  of  Jefferson's  Manual,  that  "Amendments 
may  be  made  so  as  totally  to  alter  the  nature  of  the  pro- 
position; and  it  is  a  way  of  getting  rid  of  a  proposition, 
by  making  it  bear  a  sense  different  from  what  was  intended 
by  the  movers,  so  that  they  vote  against  it  themselves.  A 
new  bill  may  be  ingrafted,  by  way  of  amendment,  on  the 
words,  'Be  it  enacted,'"  &c  See,  also,  2  Hats.  110;  4  uL 
84,  87.  We  have  verified  these  references,  and  find  they 
N       sustain  the  text  of  Jefferson. 

In  the  convention  which  framed  the  constitution,  it  was 
stated  by  a  leading  member,  upon  the  first  day  of  the  ses- 
sion, before  the  adoption  of  any  rules  by  that  body  for  its 
government,  that  "the  lex  pctrliamentaria  was  as  much  the 
law  to  govern  every  deliberative  body  in  this  country,  until 
such  body  had  adopted  rules  for  its  own  government,  as  the 
common  law  was  applicable  to  the  government  of  proceed- 
ings of  the  Courts  of  law."  Deb.  vol.  1,  p.  6.  This  propo- 
sition, so  advanced,  was  acquiesced  in  by  that  body;  and, 
on  the  same  day,  a  resolution  was  adopted,  "that  a  com- 
mittee be  appointed  to  report  rules  of  order  for  the  govern- 
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ment  of  the  proceedings  of  this  convention"  (Id.  p.  7) ;  May  T«n*> 
which  report  and  rules  we  have  carefully  examined  (pp.       1859. 
34,  38,  57,  58,  of  the  Journal) ;  and  although  the  time  and       Bxsi> 
manner  of  offering,  and  the  mode  of  disposing  of,  amend-  xhb  State. 
ments,  is  therein  provided  for,  yet  there  is  not  any  indica- 
tion of  what  an  amendment  is,  or  what  may  be  contained 
in  such  a  proposition. 

The  journal  of  that  convention  shows  that,  in  many  in- 
stances, propositions  by  the  way,  and  under  the  name,  of 
amendments,  were  introduced,  entertained,  and  acted  upon, 
by  that  body,  which  were  not  directly  relevant  and  germane 
to  the  subject-matter  of  the  original  proposition.  Exam- 
ples may  be  seen  in  almost  every  day's  proceedings,  of 
motions  by  way  of  amendment  acted  upon,  to  strike  out, 
sometimes  the  whole,  at  other  times  a  part,  of  a  section, 
and  which,  although  it  might  be  upon  the  same  general 
subject,  yet  would  evidently  lead  to  other  results  and  con- 
clusions. 

It  has  been  further  suggested  that  although  the  author- 
ity in  Jefferson  was,  and  is,  the  parliamentary  law,  in  Eng- 
land, and,  at  the  time  it  was  written,  in  this  country,  yet 
that  there  has  grown  up  a  different  rule  here;  that  an 
amendment  cannot  be  different  from  the  original  proposi- 
tion, and  must  be  to  perfect,  alter,  change,  or  modify  that 
proposition.  So  far  as  there  has  been  any  change  or  de- 
parture from  the  rule  laid  down  by  Jefferson,  it  has  grown 
out  of  the  national  or  state  legislative  bodies  in  this  coun- 
try, having  adopted  and  acted  upon  arbitrary  rules  upon 
that  point.  Whether,  as  avowed  by  a  member,  and  si- 
lently conceded  by  the  convention,  the  lex  parliamentaria 
was  in  force  here  at  the  time  of  the  sittings  of  that  body, 
as  contradistinguished  from  certain  usages  which  had 
grown  up  in  this  country,  under  local  rules  upon  the  sub- 
ject, we  need  not  pause  to  inquire.  The  result  arrived  at, 
construing  the  term  amendment  by  the  one  or  the  other  of 
these  rules,  is,  as  to  this  enactment,  the  same. 

The  usage  referred  to  has  grown  up  under  the  following 
rule  adopted  by.the  House  of  Representatives  of  the  Uni- 
ted States,  in  1822,  and  somewhat  similar  ones  which  had 
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May  Tenn,    existed  from  the  time  of  the  congress  of  the  confederation, 
1859,      to-wit,  "  No  motion  or  proposition,  on  a  subject  different 
Reed       from  that  under  consideration,  shall  be  admitted  under 
The  8tat«.  color  of  amendment" 

Similar  rules  are  adopted  and  acted  upon  in  many  of 
the  states. 

Now,  as  to  the  application  of  the  rule.  In  the  31st 
Congress,  1st  Sess.,  Journ.  of  the  House,  p.  784,  a  bill  was 
under  consideration  granting  the  right  of  way,  and  mak- 
ing a  grant  of  lands  to  the  state  of  Michigan,  and  it  was 
held  admissible  to  amend  it  by  adding  thereto  a  provision 
for  a  similar  grant  to  other  states  for  sundry  railroads  there- 
in. So,  upon  a  bill  proposing  to  the  state  of  Texas  a  de- 
finition of  her  boundaries,  and  the  relinquishment  by  her 
of  certain  territory,  &c,  it  was  moved  to  amend  by  adding 
two  new  sections,  providing  territorial  governments  for 
New  Mexico  and  Utah.  Objection,  that  the  amendment 
was  not  germane,  held  admissible  by  the  speaker  and  sus- 
tained by  the  House. 

So,  in  a  late  work,  it  is  said  that  "  A  proposition  may 
be  amended,  in  parliamentary  phraseology,  not  only  by  an 
alteration  which  carries  out  and  effects  the  purpose  of  the 
mover,  but  also  by  one  which  entirely  destroys  that  pur- 
pose, or  which  even  makes  the  proposition  express  a  sense 
the  very  reverse  of  that  intended  by  the  mover;  and,  in 
like  manner,  a  motion,  which  proposes  one  kind  of  pro- 
ceeding, may  be  turned  into  a  motion  for  another  of  a 
wholly  different  kind  by  means  of  an  amendment."  Law 
and  Pract.  of  Leg.  Assemblies  in  the  United  States,  by 
Cushing,  ed.  1860,  p.  516. 

It  is  again  objected  that  the  division  of  the  amendatory 
act  into  two  paragraphs  or  sections,  is  evidence  that  two 
subject-matters  aTe  included  in  it;  that  as  the  title  pro- 
fesses to  amend  but  one  section  of  the  old  law,  that  amend- 
ment must  be  contained,  and  be  presumed  to  be  so  con- 
tained, in  the  section  of  the  amendatory  enactment  within 
which  the  old  law  to  be  amended  is  set  forth. 

Upon  the  question  of  numbering  and  paragraphing,  the 
authority  last  referred  to  is  as  follows:   "  The  numbers  pre- 
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fixed  to  the  several  sections,  paragraphs,  or  resolutions,   May  Term, 
which  constitute  a  proposition,  are  merely  marginal  indica-       1859. 
tions,  and  no  part  of  the  text  of  the  proposition  itself;  and,       Reed 
if  necessary,  they  may  be  altered  or  regulated  by  the  clerk,  th*  State. 
without  any  vote  or  order  of  the  House."   ItL  p.  533.   See, 
also,  Journ.  of  the  House  of  Rep.  of  the  United  States, 
29th  Congress,  1st  Sess.,  p.  1029;  Jeff.  Man.,  p.  79. 

We  think,  therefore,  that,  as  before  stated,  the  subject  of 
the  eleventh  section  of  the  old  statute  was  in  relation  to 
the  jurisdiction  of  the  Court;  and  as  the  subject  of  the 
statute  under  consideration  was  an  increase  of  the  juris- 
diction of.  that  Court,  the  whole  of  said  act  upon  that  sub-  • 
ject  was  properly  included  under  the  title  set  forth;  and 
that  the  whole  of  the  enactment,  in  that  respect,  is  an 
amendment  of  that  section,  expressed,  it  is  true,  in  a  very 
inartificial,  bungling,  and  awkward  form,  but  conforming 
substantially  to  the  constitutional  requirement. 

The  principal  question  in  this  case,  arises  under  the  22d 
and  23d  sections  of  the  4th  art.  of  the  constitution,  which, 
so  far  as  applicable,  is  as  follows: 

"  Sec.  22.  The  General  Assembly  shall  not  pass  local  or 
special  laws  in  any  of  the  following  enumerated  cases,  that 
is  to  say:  *  *  *  *  Regulating  the  practice  in  Courts 
of  justice.    •    •    •    •    • 

"  Sec.  23.  In  all  the  cases  enumerated  in  the  preceding 
section,  and  in  all  other  cases  where  a  general  law  can  be 
taade  applicable,  all  laws  shall  be  general,  and  of  uniform 
operation  throughout  the  state." 

By  the  act  organizing  Circuit  Courts  (2  R.  S.  p.  5),  and 
-that  in  regard  to  the  rules,  practice,  &c,  in  criminal  cases 
(id.  361),  and  also  an  act  to  limit  the  number  of  grand 
jurors,  &c.,  and  defining  their  jurisdiction,  &c.  (uL  387), 
exclusive  jurisdiction  over  felonies,  was  vested  in  the  grand 
jury  and  Circuit  Court.    Spencer  v.  The  State,  5  Ind.  R.  41. 

The  mode  of  proceeding  in  prosecutions  for  felony,  is 
pointed  out  by  the  statutes  above  referred  to.  The  grand 
jury  is  selected  and  organized  in  a  manner,  if  the  statute 
is  observed,  which  shows  that  much  caution  and  circum- 
spection was  thought  necessary  upon  that  point.     That 
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Mky  Term,  body  consists  of  twelve  members;  any  nine  are  competent 
IS*®*  to  find  a  bill ;  to  make  such  a  legal  presentment  of  a  charge 
Rem>  of  crime  against  an  individual  as  will  authorize  the  Court 
Thb  Stat*,  to  which  the  bill  is  returned,  namely,  the  Circuit  Court,  to 
place  him  upon  his  trial.  This  is,  in  that  respect,  a  modifi- 
cation of  the  grand  jury  system  as  it  existed  at  the  time 
of  the  adoption  of  the  new  constitution*  Previous  to  that 
time,  at  least  twelve  men  on  the  grand  jury,  had  to  agree 
to  the  presentment  of  a  bill,  and  the  jury  might  consist  of 
not  less  than  twelve  nor  more  than  eighteen.  No  man 
could  be  "  put  to  answer  any  criminal  charge,  but  by  pre- 
•  sentment,  indictment,  or  impeachment."  Const.  1816,  art 
1,  §  12.  Notwithstanding  this  provision,  it  is  a  part  of  the 
history  of  the  state,  and  of  the  judicial  proceedings  there- 
in, that,  at  the  time  our  new  constitution  was  adopted,  the 
practice  in  our  Courts  in  various  localities  of  the  state,  in 
prosecutions  for  crimes  and  misdemeanors,  had  become  as 
different  as  the  views  of  the  many  communities  into  which 
citizens  were  divided,  in  consequence  of  their  emigration 
from  the  several  parts  of  this  extended  confederacy,  might 
suggest  was  best  for  the  welfare  of  those  who  inhabited 
each  locality.  It  is  well  known,  that  in  many  of  the  cir- 
cuits of  the  state,  the  judge  thereof  was  at  a  loss,  in  each 
county,  as  to  the  local  laws  and  regulations  upon  the  sub- 
ject of  the  practice  of  the  law  in  such  county.  He  would 
often  be  stopped  in  the  midst  of  his  charge  to  the  grand 
jury,  when  commenting  upon  some  offense  against  the  law, 
and  the  rules  of  evidence,  &c,  that  should  be  observed  in 
their  investigations  thereof,  by  a  suggestion  that,  by  some 
local  law,  the  grand  jury  had  not  jurisdiction  over  that  of- 
fense. In  another  county  he  would  meet  with  statutes, 
local  to  that  county,  by  which  certain  days  were  set  apart 
for  forming  and  perfecting  the  pleadings,  and  others  for  the 
trial  of  causes  of  a  civil  nature. 

It  was  to  remedy  these,  and  various  evils  of  a  kindred 
character,  that  the  clause  and  sections  under  consideration 
were  adopted. 

It  was  not  made  a  cause  of  complaint,  under  the  clause 
of  the  constitution  of  1816,  that  many  offenders  against 
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the  statutes,  guilty  of  misdemeanors,  were,  by  such  local   M»y  Term, 
and  special  laws,  put  upon  their  trial  without  indictment,       1859. 
in  the  Courts  inferior  to  the  Circuit  Court    The  great       Rbe*> 
complaint  and  crying  evil,  was,  that  there  was  no  uniform-  The  Stats. 
ity,  even  in  adjoining  counties,  upon  the  subject  of  the  jm> 
isdiction  of  the  same  Court  over  similar  offenses,  or  in  the 
mode  of  proceeding  in  civil  cases,  in  the  Courts  of  the 
same  name,  and  really  organized  under  the  same  law. 

The  constitution  expressly  provides  that  "the  General 
Assembly  may  modify  or  abolish  the  grand  jury  system.9' 
§  17,  art.  7.  As  we  have  seen,  some  modification  of  that 
system  has  been  made;  and  it  is  not  insisted  but  that  it 
might  be,  by  the  legislature,  entirely  abolished. 

But  it  is  urged  that,  whilst  that  mode  of  presenting  a 
man  for  trial  remains  the  only  mode  of  arriving  at  such  a 
result  In  one  Court  of  the  state,  no  mode,  essentially  differ- 
ing therefrom,  can  be  established  in  another  Court,  having 
like  jurisdiction  of  the  same  offenses,  and  both  modes  of 
procedure  stand;  that  one  or  the  other  must  fall;  that  the 
law  must  be  uniform  throughout  the  state. 

This  argument,  carried  to  its  legitimate  conclusion, 
would  require  the  same  proceedings  in  all  Courts  having 
concurrent  jurisdiction.  For  instance,  there  are  some  of- 
fenses treated  as  misdemeanors,  by  the  statutes  defining 
the  offense  and  prescribing  the  punishment;  and  yet  the 
Circuit,  the  Common  Pleas,  justices'  and  city  Courts  have 
concurrent  jurisdiction  conferred,  to  hear,  try,  and  deter- 
mine, &a  Under  the  practice  which  has  obtained  hereto- 
fore, one  offender  would  be  placed  upon  his  trial  in  the 
first-named  Court  upon  an  indictment  preferred  by  a  grand 
jury ;  in  the  second,  upon  an  information  preferred  by  the 
district  attorney,  founded  upon  an  affidavit;  in  the  third, 
upon  an  affidavit  alone,  &c.  So  of  the  offense  in  the  case 
at  bar,  if  the  defendant  had  been  prosecuted  in  the  Cir- 
cuit Court  therefor,  twelve  men  would  have  passed  upon 
the  charge  against  him  before  he  could  have  been  placed 
upon  his  trial.  Nine  men  would  have  agreed  that  he 
should  be  so  placed.  In  the  Common  Pleas,  an  affidavit 
was  filed  by  one  person,  and  an  information  filed  thereon 
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May  Term,  by  another,  as  it  was  his  official  duty  to  do,  the  same  as 
1859.  it  is  the  official  duty  of  a  prosecuting  attorney  to  prepare 
Reed       an  indictment  when  directed  to  do  so  by  the  grand  jury. 

The  State.  It  would  appear  from  the  statute  (2  R.  S.  p.  364),  that, 
upon  a  sufficient  affidavit  being  filed,  the  duty  of  the  dis- 
trict attorney  is  imperative — he  must  file  an  information; 
nor  does  there  appear  to  be  any  discretion,  whilst  the  case 
remains  upon  the  docket,  in  the  Court  The  defendant 
must  be  placed  upon  his  trial.  Whether  a  man  shall  be 
placed  upon  his  trial  upon  a  charge  involving  his  liberty, 
and,  to  a  great  extent,  his  character,  even  if  acquitted,  de- 
pends upon  the  will  of  his,  oftentimes  malicious,  accuser. 
It  is  true,  that  if  those  who  know  of  the  commission  of 
an  offense,  do  not  voluntarily  come  forward  and  file  an 
affidavit,  then  it  is  provided  (2  R.  S.  p.  885)  that  they  may 
be  brought  before  the  Court,  and  sworn  and  examined 
touching  such  offense,  and  if  a  reasonable  presumption  of 
guilt  appears,  the  Court  shall  order  so  much  of  the  testi- 
mony as  amounts  to  a  charge,  &c,  to  be  reduced  to  writ- 
ing, and  subscribed,  &c.  Here  appears  to  be  some  judi- 
cial discretion  lodged  in  the  Court,  to  determine  whether 
the  case  presented  is  such  as  ought  to  be  prosecuted.  We 
suppose  that,  in  any  case,  the  Court  may  direct,  and  the 
attorney  may  enter  a  nolle  prosequi,  after  the  institution 
of  the  proceedings.  But  the  difficulty  is,  that,  under  one 
system,  there  is  a  tribunal,  the  grand  jury,  standing  be- 
tween the  accuser  and  the  accused — between  the  offender 
and  the  offended  law — whose  consent  must  be  legally  ob- 
tained before  the  humblest  man  can  be  compelled  to  ap- 
pear for  trial  By  the  adoption  of  the  other  system,  any 
man,  however  poor,  or  however  innocent,  may  be  placed 
upon  his  trial  at  the  instigation  of  a  single  individual. 
In  other  words,  all  barriers  between  the  accused  and  his 
triers  are  broken  down.  He  is  accused  and  placed  upon 
his  trial  without  the  intervention  of  a  grand  jury,  or  the 
consent  of  an  intermediate  advisory  tribunal,  such  as 
might  have  been  erected,  and  even  without  the  exercise 
of  any  discretionary  power,  by  the  officers  representing 
the  state.     With  the  question  of  whether  this  was  wise 
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or  unwise  legislation — whether  it  is  calculated  to  protect   M»y  Term, 

the  innocent,  or  more  speedily  and  certainly  bring  to  pun-       1q59. 

ishment  the  guilty — we  have  nothing  to  do;  it  is  only  for       Bbed 

us  to  decide  whether,  in  the  two.  modes  of  proceeding,  The  State. 

there  is  that  uniformity  required  by  the  fundamental  law 

of  the  land.     We  have  no  hesitation  in  saying  that  the 

two  modes  of  prosecuting  cannot  be  initiated  and  carried 

forward  in  the  same  Court.     The  practice  must,  at  least, 

be  uniform  in  the  same  Court  in  each  county  of  the  state. 

For  instance,  if  a  statute  should  be  passed  that  either  or 

both  of  the  modes  might  be  adopted  in  the  Circuit  Court, 

then  the  mode  resorted  to  might  very  greatly  depend  f 

upon  the  will  of  the  officers  of  the  Court.     In  one  circuit 

they  might  choose  to  institute  proceedings  by  indictment, 

and  in  an  adjoining  one  by  information.     There  would, 

then,  be  but  little  uniformity  in  the  practice  in  the  same 

Court  all  over  the  state. 

But  still,  the  question  remains,  is  it  within  the  province 
of  the  legislature  to  prescribe  the  one  mode  of  proceeding 
in  the  Circuit  Court,  and  the  other  in  the  Common  Pleas, 
and  a  slightly  different  one  before  a  justice,  for  the  pur- 
pose of  charging  and  placing  upon  trial  a  man  guilty  of 
an  offense?  Does  this  meet  the  requirements  of  the  con- 
stitution, that  the  laws  shall  be  general  and  of  uniform 
operation  throughout  the  state,  upon  the  subject  of  regu- 
lating the  practice  in  Courts  of  justice? 

The  judiciary  should  set  out,  in  the  examination  of 
every  statute,  with  the  presumption  that  the  acts  of  the 
two  coordinate  departments  of  the  government  have  been 
within  the  powers  conferred  upon  them.  Waldo  v.  Wal- 
lace, at  this  term  (1).  Nevertheless,  as,  under  our  form  of 
government,  the  legislature  is  the  creature  of  the  consti- 
tution, owes  its  existence  to  that  instrument,  derives  its 
powers  from  it;  that  is,  the  voice  of  the  people  in  their 
sovereign  capacity,  fixing  the  limits  of  the  legislative 
power;  and  as  the  same  instrument  makes  the  highest 
judicial  tribunal  thereby  created  the  ultimate  resort  to  de- 
termine as  to  whether  a  statute  is  constitutional  or  not, 
that  tribunal  should  not  hesitate  to  so  declare  when  a 


652  CASES  IN  THE  SUPREME  COURT 

May  Term,   proper  case  is  presented  and  made  out.    In  arriving  at  a 


1869. 


conclusion  upon  such  a  question,  the  state  of  facts  and 
Bmd       circumstances  existing  at  the  time  of  the  adoption  of  the 
Tbb  8tat».  fundamental  law,  and  that  caused  its  adoption,  if  such 
existed,  should  be  examined;  as  well  as  what  was  done 
under  the  law  immediately  after  its  adoption.    We  have 
already  referred  to  the  facts  falling  under  the  first  branch 
of  this  proposition;  as  to  those  falling  under  the  second 
branch,  we  may  refer  to  the  fact  that,  by  our  statute  books, 
it  appears  that,  at  the  first  session  of  our  legislature,  after 
the  adoption  of  the  constitution,  and  at  every  session  since, 
f  now  near  eight  years,  there  have  been  acts  passed  by  that 

department  of  the  government,  and  received  the  sanction 
of  the  executive  department,  that  directly  prescribed  or 
indirectly  involved  this  diversity  of  modes  of  practice,  in 
criminal  and  civil  cases,  in  the  different  Courts  of  the 
state.  These  laws  have  received  the  indirect  sanction  of 
the  judicial  department  by  the  judicial  administration  of 
those  laws  by  the  several  Courts  of  the  state,  although 
the  question  may  not  have  been  directly  decided  in  any 
given  case. 

Indeed,  soon  after  the  adoption  of  the  constitution,  a 
statute  very  similar  to  the  one  under  consideration,  re- 
ceived the  direct  sanction  of  the  legislative  and  executive 
branches  of  the  government  (2  R.  S.  p.  19),  and  the  indi- 
rect approval  of  this  Court.  Lindville  v.  The  State,  3  Ind. 
R.  580.  It  is  true,  that  the  law  under  which  Lindville 
was  prosecuted,  was  afterwards  decided  to  be  inoperative. 
Spencer  v.  The  State,  5  Ind.  R.  41.  Yet  it  was  not  be- 
cause it  was  unconstitutional,  but  for  the  reason  that  it 
was  repealed  by  an  act  passed  at  the  same  session,  but  of 
a  later  date,  and  which  was  not  in  force  at  the  time  of  the 
decision  in  the  case  in  3  Ind.  R.  The  act  under  which 
Lindville  was  prosecuted,  and  which  was  very  similar  to 
the  one  of  last  winter,  was  put  in  force  by  an  emergency 
clause.  The  one  which  repealed  it  by  implication,  was 
left  to  be  put  in  force  when  regularly  circulated.  So  that 
decision  may  be  regarded  as  an  indirect  judicial  construc- 
tion of  the  provisions  of  the  constitution  now  being  con- 
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sidered.    It  is  not  direct,  because  the  question  was  not  M»y  Terra> 
made  in  that  form;  but  one  of  the  objections  was,  that      1859' 
"the  proceeding  by  information  is  one  unknown  to  and       Bbed 
unauthorized  by  law."     Under  this  objection,  the  reasons  The  Stats. 
urged  were  other  than  that  now  being  considered ;  yet  we 
should  regard  the  decision,  to  some  extent,  as  an  exposi- 
tion of  the  views  of  the  judiciary.     The  same  constitu- 
tional clauses  we  are  now  considering  were  then  in  force, 
and  although  the  question  now  urged  was  not  then  pre- 
sented as  a  distinct  proposition,  we  must  presume  that,  if 
the  law  was  so  palpable  a  violation  of  those  constitutional 
provisions  as  then  understood,  some  notice  would  have 
been  taken  of  the  point.     The  inference  would  be  that 
the  infraction  of  the  constitution  was  wholly  overlooked, 
which  is  not  probable,  or  else  that  the  construction  then 
given  to  that  instrument,  upon  the  point  involved,  was  not 
the  same  as  that  now  sought  to  be  placed  upon  it  by  the 
defendant  in  the  case  at  bar. 

But,  to  take  a  more  comprehensive  view  of  the  ques- 
tion, we  do  not  well  perceive  how  the  advocates  of  a  rigid 
application  of  the  clauses  upon  the  subject  of  an  uniform- 
ity of  laws  throughout  the  state,  to  the  modes  of  practice 
in  different  Courts,  can  stop  at  its  application  to  cases 
alone  where  concurrent  jurisdiction  is  given.  If  the  view 
we  have  taken  is  incorrect,  and  laws  "regulating  the  prac- 
tice in  Courts  of  justice"  must  be  general  and  uniform 
as  to  the  mode  and  manner  of  proceeding  in  the  several 
Courts  where  there  is  concurrent  jurisdiction,  a  like  mode 
of  reasoning  would  require  that  the  same  rule  should  be 
applied  in  all  other  cases. 

In  other  words,  felonies  could  not  be  prosecuted  in  the 
Circuit  Court  by  one  mode  of  procedure,  and  misdemea- 
nors in  the  Common  Pleas  by  another  mode.  This  would 
involve  the  somewhat  absurd  conclusion,  that  the  whole 
contemporary  practice  of  the  several  departments  of  the 
government,  in  that  respect,  was  wrong,  and  has  continued 
wrong  up  to  this  time;  and  that  the  sense  in  which  those 
portions  of  that  instrument  was  then  understood  by  per- 
sons acting  in  those  departments,  was  an  improper  one. 
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We  are  not  prepared  to  so  decide  now,  whatever  we  might 
have  decided,  if  this  had  been,  immediately  upon  the  adop- 
tion of  the  constitution,  presented  to  us,  as  a  new  and 
untried  question,  without  the  light  of  all  this  contempora- 
neous construction  to  steer  by. 

We  are,  therefore,  of  opinion  that  the  judgment  of  the 
Common  Pleas  Court  should  be  affirmed. 

Davison,  J.,  dissented. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

H.  W.  Ellsworth  and  &  A.  Collet/,  for  the  appellant. 

1  E.  McDonald  and  A.  JL  Roache,  for  the  state. 


(1)  Ante,  569. 


Parker  and  Others  v.  Hastings. 

A  brief  mast  contain  an  abbreviated  statement  of  the  pleadings,  proofs,  affida- 
vits, &c.,  with  a  concise  narrative  of  the  facts  of  the  case,  and  a  summary  of 
the  points  involved,  with  a  citation  of  authorities,  if  any  are  relied  upon, 
and  an  argnmont  upon  all  these,  characterized  by  perspicuity  and  concise- 
ness. 


Wednesday, 
June  29. 


APPEAL  from  the  Ripley  Circuit  Court. 

Perkins,  J. — The  assignment  of  errors  in  this  case  is  as 
follows: 

"  State  of  Indiana,  set.     In  the  Supreme  Court 

"  Samuel  Parker,  Freeman  Manger,  Stephen  Merrill,  and 
Joseph  Zaner  v.  David  Hastings. 

"  Appeal  from  the  Ripley  Circuit  Court. 

"  Come  the  said  appellants  by  Jonathan  W.  G  or  don,  their 
attorney,  and  say  there  is  manifest  error  appearing  in  the 
record  and  proceedings  of  the  above  entitled  cause,  in  this, 
to-wit: 

"  1.   The  jury  found  contrary  to  law. 

"2.   The  jury  found  contrary  to  evidence. 
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"3.   The  Court  below  modified  charges  asked  by  the  May  Term, 
defendants,  which  modifications  were  contrary  to  law.         1859.  ^ 

"4.   The  Court  misinstructed  the  jury.  Pabkbb 

"5.   The  Court,  contrary  to  law,  refused  to  charge  the    Habtixqs. 
jury  as  asked  by  defendants  below. 

"6.   The  Court  permitted  the  plaintiff  below  to  give  im- 
proper evidence  to  the  jury. 

"7.   The  Court  excluded  evidence  offered  by  the  defend- 
ants, proper  to  have  been  given. 

"8.   The  Court  refused  to  grant  a  new  trial,  and  ren- 
dered judgment  upon  the  erroneous  verdict  of  the  jury. 

"9.   There  are  other  manifest  errors  in  said  record. 

"J.  W.  Gordon, 
"  Daniel  Kelso, 
u  Attorneys  for  appellant." 


"  In  the  Supreme  Court.     November  term,  1854. 

"James  Parker  et  aL  v.  David  Hastings. 

"  Appeal  from  the  Ripley  Circuit  Court. 

"  This  was  an  action  of  trespass  quote  clausum  /regit, 
brought  by  Hastings  against  Parker  and  others,  for  enter- 
ing upon  his  lands  and. removing  a  dwelling  house.  Pleas, 
general  issue,  and  justification  under  a  license.  Replica- 
tion de  injuria.  Trial  by  jury,  and  verdict  for  plaintiff 
below  for  75  dollars. 

u  There  was  a  motion  for  a  new  trial  overruled,  and 
judgment  on  the  verdict. 

"  1.  The  verdict  of  the  jury  was  contrary  to  evidence. 
2.  The  charge  of  the  Court  was  not  the  law.  3.  The 
Court  qualified  the  charges  asked  for  by  defendants,  which 
qualifications  were  contrary  to  law.  4.  The  Court  re- 
fused to  give  charges  asked  for  by  the  defendants,  which 
should  have  been  given.  5.  The  Court  allowed  inadmis- 
sible evidence  to  go  to  the  jury.  6.  The  Court  excluded 
admissible  evidence  from  the  jury.  7.  The  Court  rendered 
judgment  for  the  plaintiff,  on  the  verdict  of  the  jury,  when, 
according  to  law,  they  should  have  set  aside  the  verdict, 
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May  Term,   and  granted  a  new  trial.     All  of  which  is  respectfully  sub- 

1889«      mitted.  J.  W.  Gordon,  for  appellant." 

Pabmb         Rule  26  of  the  Supreme  Court, reads  thus:  «  The  pages, 

Ha8tiko8.    and  lines  upon  the  pages,  of  transcripts,  must  be  numbered 

before  the  cause  is  submitted,  and  the  transcript  must  be 

referred  to  in  the  briefs,  by  page  and  line."     Ind.  Dig.,  p. 

722. 

.This  paper,  purporting  to  be  a  brief,  does  not,  even  sap- 
posing  it  to  be  such,  conform  to  the  rule;  though  the  Court 
would  not,  probably,  be  disposed  to,  in  all  cases,  avail  it- 
self of  the  defect  of  want  of  reference  to  the  lines  of  the 
transcript. 

But  is  the  paper  filed  in  this  case,  a  brief? 

What  is  a  brief?  In  the  English  practice  it  is  "an  ab- 
breviated statement  of  the  pleadings,  proofs,  and  affidavits 
at  law,  or  of  the  bill,  answer,  and  other  proceedings  in 
equity,  with  a  concise  narrative  of  the  facts  of  the  plain- 
tiff's case,  or  the  defendant's  defense,  for  the  instruction  of 
counsel  at  the  trial  or  hearing."     Whart.  Law  Diet.  h.  t 

In  America,  at  least  in  Indiana,  a  brief,  in  addition  to 
the  statement  of  the  case  above  mentioned,  should  contain 
a  summary  of  the  points  or  questions  involved,  with  a  ci- 
tation of  authorities,  if  authorities  are  relied  on,  and  an 
argument  based  upon  both,  which  should  be  characterized 
by  perspicuity  and  conciseness;  though,  says  Bouvier, 
"when  the  argument  is  pertinent  and  weighty,  it  cannot 
be  too  extended.    Ibid. 

It  is  manifest,  from  these  definitions,  that  the  paper  filed 
by  counsel  is  not  a  brief.  A  mere  copy  of  a  part  of  the 
assignment  of  errors  can  scarcely  be  dignified  with  the 
name. 

Such  being  the  fact,  the  cause  is  before  us  without  a 
brief  by  the  appellant  But  by  rule  28  of  the  Supreme 
Court  (Ind.  Dig.,  supra),  points  not  made  in  the  brief  of 
counsel  are  considered  as  waived;  and  where  no  brief  is 
filed,  no  points  are  made,  and  all  are  waived.  Such  being 
the  case,  this  Court  has  nothing  to  do  but  to  affirm  the 
judgment  below,  or  dismiss  the  appeal,  either  of  which 
courses  it  is  in  its  power  to  take. 


OF  THE  STATE  OF  INDIANA. 


657 


Per  Curiam. — The  judgment  is  affirmed  with  5  per  cent.  M*7  Term, 
damages  and  costs.  1859* 

X  W.  Gordon  and  D.  Kelso,  for  the  appellants.  Wood 

V. 

Wilson. 


Wood  v.  Wilson  and  Another. 


A.  built  a  mill  and  dam,  and  proceeded  to  obtain  a  writ  of  ad  quod  damnum. 
The  jury  found  that  the  mill  was  of  public  utility,  and  that  no  injury  would 
result  from  its  erection,  except  to  B.,  whose  lands  were  overflowed  and  in- 
jured 50  dollars.  B.  appeared  in  the  Circuit  Court  and  filed  nine  pleas. 
The  last  five  were— 6th.  That  the  damage  to  the  lands  was  more  than  50 
dollars,  to-wit,  500  dollars.  6th.  That  he  (U.)  was  the  owner  of  a  mill, 
&c,  above  that  of  A.,  which  was  greatly  injured,  &c  7th.  That  he  was  the 
owner  of  a  certain  spring,  &c.,  which  was  greatly  injured.  8th.  That  a  mill 
privilege  owned  by  B.y  on  his  land  above  said  mill,  was  greatly  injured  oyer 
and  above  said  assessment,  to-wit,  500  dollars.  9th.  That  a  flume,  bulk* 
head,  and  race,  owned  by  B.y  above  said  mill,  was  rendered  valueless,  to  his 
injury  50  dollars,  over  the  amount  assessed,  &c.  Issue  upon  the  6th,  7th, 
and  8th  pleas,  and  as  to  the  9th,  reply  that  the  race,  bulkhead,  &c.,  were,  by 
said  B.}  erected  in  bad  faith,  for  the  purpose  of  injuring,  &c.  Rejoinder  by 
B.  taking  issue.  Trial  by  jury;  failure  to  agree.  Several  terms  afterwards, 
B.  moved  to  dismiss  the  proceeding.  The  record  stifles  that  the  Court, 
"after  hearing  the  proofs  and  allegations  of  said  defendant  in  favor  of  said 
motion,  and  the  proofs  and  allegations  of  the  parties,  both  in  support  of  and 
against  said  motion,  issues,  and  traverses,  made,  joined,  and  tendered,  as 
aforesaid,  except  as  to  the  amount  of  damage  assessed  by  the  jury  of  inquest, 
on  which  subject  evidence  was  introduced  by  both  parties,  but  was  not  con- 
sidered by  the  Court  in  deciding  said  motion,  the  Court  found  for  the  plain- 
tiffs, and  overruled  said  motion."  Without  further  trial,  the  inquest  was  con- 
firmed. Objections  by  B,,  that  he  had  no  notice  of  the  time  of  holding  the 
inquest;  that  the  form  of  the  oath  of  the  jury  was  wrong;  and  that  the  con- 
firmation of  the  inquest  was  erroneous. 

Held,  1.  That  as  B.  appeared  at  the  first  term  after  the  return  and  filing  of  the 
inquest,  and  did  not  make  either  of  the  fiat  two  objections,  it  is  too  late  on 
appeal 

2.  That  the  issues  of  fact  upon  the  question  of  damages,  should  have  been  dis- 
posed of  before  the  Court  should  have  made  an  order  of  confirmation. 

APPEAL  from  the  Porter  Circuit  Court 
Hanna,  J. —  Wilson  and  Sanders  built  a  mill  and  dam, 
and  afterwards  proceeded,  under  the  statute  of  1843,  to 
obtain  a  writ  of  ad  quod  damnum.    The  writ  was  issued, 
Vol.  XII.— 42 


Wednesday, 
Jme  29. 
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May  Tenn,   and  an  inquest  held  by  the  sheriff,  and  a  jury  by  him  im- 

1859.      panneled  under  it,  and  returned  to  the  Circuit  Court. 

W<x»  The  jury  found  that  the  mill  was  of  public  utility;  that 

Wilsov.     no  injury  would  result  by  its  erection,  except  to  John  Wood; 

whose  lands,  by  being  overflowed,  were  injured  50  dollars. 

Wood  appeared  in  the  Circuit  Court,  and  filed  nine  pleas, 

which,  so  far  as  applicable  to  the  points  made  herein,  are, 

in  substance,  as  follows: 

5.  That  the  damage  to  the  lands  of  said  Wood,  &c.,  was 
much  more  than  50  dollars,  to-wit,  500  dollars. 

6*  That  he  was  the  owner  of  a  mill,  &c.,  above  that  of 
Wilson,  &c,  which  was  greatly  injured,  &c.,  by  the  back 
water,  &c. 

7.  That  he  was  the  owner  of  a  certain  spring,  &a,  which 
was  greatly  injured,  &c. 

8.  That  a  mill  privilege  owned  by  Wood,  on  his  land 
above  said  mill,  was  greatly  injured  over  and  above  said 
assessment,  to-wit,  500  dollars. 

9.  That  a  flume,  bulkhead,  and  race,  owned  by  Wood, 
above  said  mill,  was  rendered  valueless,  to  his  injury  50 
dollars  over  the  amount  assessed,  &c. 

The  said  applicants  took  issue  upon  the  said  6th,  7th, 
and  8th  pleas;  and  as  to  the  9th  plea,  replied  that  the  race, 
bulkhead,  &c,  of  said  Wood,  were  by  him  erected  in  bad 
faith,  for  the  purpose  of  injuring  and  annoying,  &c.  To 
this,  Wood  filed  a  rejoinder,  taking  issue. 

A  trial  by  jury  was  thereupon  had,  but,  in  consequence 
of  a  failure  to  agree,  no  verdict  was  rendered. 

Several  terms  afterwards,  the  parties  appeared,  and  Wood 
"moved  the  Court  to  dismiss  the  proceedings  in  the  case/' 
The  record  then  states,  that  the  Court,  after  "  hearing  the 
proofs  and  allegations  of  said  defendant  in  favor  of  said 
motion,  and  the  proofs  and  allegations  of  said  parties,  both 
in  support  of  and  against  said  motion,  issues  and  traverses 
made,  joined,  and  tendered  as  aforesaid,  except  as  to  the 
amount  of  damage  assessed  by  the  jury  of  inquest,  on 
which  subject  evidence  was  introduced  by  both  parties,  but 
was  not  considered  by  the  Court  in  deciding  said  motion, 
the  Court  found  for  plaintiffs,  and  overruled  said  motion/' 
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The  Court,  without  further  trial,  then  confirmed  the  in-   M*y  Term» 
quest,  &c.  1859. 

It  is  now  objected  that  Wood  had  no  notice  of  the  time  Wood 
of  the  holding  of  said  inquest;  but  as  he  appeared  at  the  Wiiioir. 
first  term  of  the  Court,  after  the  return  and  filing  thereof, 
and  did  not  raise  that  objection  in  that  Court,  we  think  it 
is  now  too  late  to  do  so  for  the  first  time*  The  same  may 
be  said  as  to  the  objection  now  urged  to  the  form  of  oath 
of  the  jury  of  inquest. 

It  is  next  objected  that  the  confirmation  of  the  inquest 
was  erroneous.  We  are  of  opinion  that  this  objection  is 
well  taken. 

The  statute  (§  110,  R.  S.  1843,  p.  946),  provides  that, 
**  Any  person  interested  in  or  affected  by  any  inquest  pro- 
vided for  in  this  article,  may  appear  and  traverse  any  ma- 
terial fact  therein  stated,  or  he  may  plead  or  show  any  valid 
matter  in  bar  of  the  right  of  the  applicant  to  have  the  bene- 
fit of  such  writ;  and  issues  of  law  and  of  fact  may  be 
made  up  and  tried,  and  the  Court  may  adjudge  costs  there- 
in, as  in  actions  at  common  law." 

The  next  section  gives  the  Court  the  power  to  award  a 
new  writ,  or  dismiss  the  proceedings,  or  confirm  the  in- 
quest. 

The  record,  in  the  case  at  bar,  is  not  at  all  clear,  that  the 
issues  made  were  submitted  for  trial,  by  the  parties,  to  the 
Court.  It  appears  that  Wood  made  a  motion  to  dismiss 
the  proceedings,  and,  upon  that  motion,  evidence  was  heard 
"both  in  support  of  and  against  said  motion,  issues,  and 
traverses  joined."  Now,  if  we  are  to  regard  this  as  a  sub- 
mission of  the  issues,  to  the  Court  for  trial,  then  the  sub- 
mission was  not  of  any  particular  issue,  but  of  all,  and 
the  finding  of  the  Court  should  have  been  upon  all.  If  it 
is  not  to  be  regarded  as  a  submission  of  the  issues  of  fact, 
to  the  Court  for  trial,  then  the  finding  of  the  Court  upon 
some  of  those  issues  was  without  authority,  and  the  issues 
would  remain  undetermined.  In  either  event,  the  question 
arises,  whether  the  Court  should  have  made  an  order,  rati- 
fying and  confirming  the  inquest,  with  a  part  or  all  of  the 
issues  of  fact  thus  raised  upon  that  inquest,  remaining  un- 
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May  Term, 

1859. 
Fboctok 

T. 

Wjllkxb. 


disposed  of.  We  axe  of  opinion  the  issues  of  fact,  upon 
the  question  of  damage,  should  have  been  disposed  of  be- 
fore the  Court  should  have  made  an  order  of  confirmation. 
Perhaps  their  determination  might  be  presumed,  if  there 
had  been  a  general  order  of  confirmation.  But  here  the 
record  shows  affirmatively  that  evidence  upon  certain  of 
the  issues  was  not  considered,  and  consequently  those  is- 
sues were  not  determined,  although  such  evidence  was 
given  by  each  party.  If  no  part  of  the  inquest  had  been 
traversed,  nor  issues  of  law  or  fact  made,  in  reference  to 
the  proceedings,  the  Court  could  then,  the  matter  being 
properly  presented  by  motion  or  otherwise,  have  either  set 
aside  the  inquest  and  ordered  a  new  writ,  as  in  point  of 
fact  was  once  done  in  the  case,  or  dismissed  the  proceed- 
ings, or  ratified  and  confirmed  the  inquest.  Chapman  v. 
Groves,  8  Blackf.  308.— Peck  v.  VanRensselaer,  id.  312. 
But  where  issues  of  fact  are  made,  they  should  be  disposed 
of  in  some  way. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c 

X  &  Newman  for  the  appellant 

J.  B.  Nile*  and  A.  L.  Osborn,  for  the  appellees. 


Proctor  v.  Walker  and  Others. 


A  sheriff  lias  power  to  appoint  a  person  to  do  a  particular  act,  as,  to  serve  a 

certain  writ,  although  such  person  may  not  be  a  general  deputy  or  act  under 

the  oath  required  of  such  deputy  by  statute. 
A  prisoner  in  the  custody  of  a  constable,  is  liable  to  arrest  on  process  in  the 

hands  of  a  sheriff,  at  all  events,  if  the  constable  be  willing  to  surrender 

him. 


Wednesday, 
June  29. 


APPEAL,  from  the  Hendricks  Circuit  Court 
Hanna,  J. — This  was  an  action  by  Proctor,  for  assault 
and  battery  and  false  imprisonment.     Defense,  general 
denial;  and,  second,  justification  under  legal  process. 
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A  demurrer  was  filed  to  the  second  paragraph  of  the   M»y  Term, 
answer,  which  was  overruled.     Upon  this  ruling,  the  first      1859. 
question  is  presented  for  our  consideration.  Fbootob 

The  answer  avers  that  a  writ  for  the  arrest  of  the  plain-  Walkbh. 
tiff  was  issued  by  the  clerk  of  said  county,  out  of  the 
Court  of  Common  Pleas  thereof  (which  writ  is  set  forth), 
to  the  sheriff  thereof,  returnable  forthwith.  That  the 
sheriff  "appointed  the  said  defendant,  Walker,  bailiff  for 
said  Court,  and  placed  said  writ  in  his  hands,  as  such 
bailiff."  It  then  avers  that  said  Walker,  by  virtue  of  said 
writ,  with  the  other  defendants  as  his  assistants,  arrested 
said  plaintiff,  which  is  the  assault  complained  of,  &c. 

The  cause  of  demurrer  assigned  is,  that  "the  sheriff  of 
said  county  had  no  power  to  appoint  a  bailiff)  but  a  deputy 
under  him  in  writing,  who  would  be  authorized  to  act  as 
such,  after  taking  the  necessary  oath,*  &a 

We  are  of  opinion  that  the  demurrer  was  properly  over- 
ruled. The  sheriff  had  power  to  appoint  a  person  to  do  a 
particular  act,  as,  to  serve  a  certain  writ,  although  he  may 
not  have  been  the  general  deputy,  and  have  taken  the  oath, 
&c,  as  required  of  such  deputy  by  the  statute.  The  New 
Albany,  SfC.,  Railroad  Co.  v.  Grooms,  9  Ind.  B.  244. 

The  plaintiff  replied  to  the  second  paragraph  of  the  an- 
swer— 1.  A  denial.  2.  That,  at  the  time  he  was  arrested, 
&&,  by  defendants,  he  was  in  the  hands  and  custody  of  a 
constable,  &c,  by  virtue  of  a  writ  issued  by  a  justice  of 
the  peace,  on  a  charge  of  an  affray,  of  which  defendants 
had  notice.  That  the  charge  upon  which  defendants  ar- 
rested him  was  false,  &c.  3.  That  the  trespass,  &a,  was 
excessive  in  this,  that  the  defendants  bound  him  with 
cords,  &c. 

There  was  a  demurrer  to  the  second  and  third  para- 
graphs of  the  reply — to  the  second,  because  it  was  not 
sufficient,  &c,  to  the  third,  because  it  was  a  repetition  ' 
of  the  matters  alleged  in  the  complaint.  The  demurrer 
was  sustained  as  to  the  second,  and  overruled  as  to  the 
third  paragraph  of  the  answer.  The  ruling  as  to  the  sec- 
ond paragraph  raises  the  next  question  for  consideration. 

We  are  not  aware  of  any  statute  which  protects  a  man 
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May  Tenn,  from  arrest  upon  one  charge  and  writ  issued  from  a  stale 
1859.  judicial  tribunal,  because  he  may  happen  to  be  in  the  cus- 
Pboctok  tody  of  an  officer,  under  a  different  charge  and  writ  issued 
Walkm.     by  another  Court  of  equal  or  inferior  jurisdiction. 

The  plaintiff  cites  several  cases  which,  he  insists,  sus- 
tains the  positions  taken  by  him ;  the  first,  is  Bouts  v.  Tuch- 
erman,  7  Johns.  538.  This  was  an  arrest  made  of  an  in- 
dividual, whilst  attending  upon  a  Court  in  obedience  to 
the  process  thereof,  in  which  he  was  protected  from  arrest, 
by  statute.     See,  also,  1  R.  S.  p.  104. 

The  second,  is  Love  v.  Humphrey,  9  Wend.  204,  which 
was  an  arrest  made  in  the  county  of  Schenectady,  upon  a 
writ  issued  by  a  justice  of  said  county.  The  plaintiff  who 
was  thus  arrested,  was,  at  the  time,  in  the  custody  of  an 
officer  of  Montgomery  county,  by  virtue  of  a  writ  issued 
by  a  justice  of  the  latter  county,  and  was  being  conveyed, 
by  the  ordinary  route  of  travel,  from  the  place  where  ar- 
rested, to  and  before  said  justice,  and  in  traveling  said  route, 
passed  over  a  part  of  the  county  first  named,  where  he  was 
thus  arrested.  The  statute  of  New  York  expressly  declared 
that  a  person  thus  arrested  in  one  county,  and  passing 
through  another,  should  not  be  liable  to  arrest  in  the  latter, 
on  civil  process. 

Whatever  question  might  arise  between  the  Courts  and 
officers,  as  to  the  jurisdiction  of  the  person  of  the  defend- 
ant, we  cannot  perceive  any  good  reason  why  he  should 
not  be  subject  to  the  process  in  the  hands  of  the  sheriffs 
officer,  if  the  constable  was  willing  to  surrender  him  upon 
the  same.  Whether  the  constable  could,  of  right,  have 
held  him  against  that  officer,  is  a  question  not  before  us. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

C.  C.  Nave  and  X  Witherow,  for  the  appellant. 

H.  C.  New  comb,  J.  &  TarkxngUm,  and  J.  S.  MUer,  for 
the  appellees. 
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May  Term, 
Craft  v.  Conoway.  1859. 


Wooxxit 


V. 

Nelson  and  Others  v.  Gibson.  Woollbt. 

APPEALS  from  the  Dearborn  and  Carroll  Courts  of  JT«fo««ky, 

June  29. 

Common  Pleas. 

Per  Curiam. — These  cases  were  submitted  at  the  Novem- 
ber term,  1856,  and,  as  no  briefs  appear  on  file  for  the  ap- 
pellants, we  presume,  under  the  28th  rule  of  this  Court, 
that  the  points  made  in  the  assignments  of  errors  are 
waived,  and  the  appeals  are,  therefore,  dismissed* 

The  appeals  are  dismissed  with  costs. 


WOOLLEY  V.   WOOLLEY. 


Qucere,  whether  the  code  provides  a  substitute  for  the  general  common-law 
mode  of  setting  aside  a  judgment  or  decree  for  fraud,  where  both  parties 
appeared. 

Under  $  99,  2  R.  S.  p.  48,  a  judgment  or  decree  could  not  be  set  aside  one 
day  after  the  expiration  of  one  year. 

It  teems,  that  the  common-law  practice  will  not  be  revived  to  supply  an  omit- 
ted case,  upon  an  application  to  set  aside  a  decree  for  divorce  and  alimony; 
because  the  code  has  special  provisions  for  the  case,  and  it  is  not  in  accord- 
ance with  the  usages,  the  practice,  or  the  legislation,  in  this  state,  to  disturb 
judgments  of  divorce  for  any  cause. 

APPEAL  from  the  Sullivan  Circuit  Court.  S^S** 

June  29. 

Perkins,  J. — This  was  an  application,  under  §  99,  2  R. 
8.  p.  48,  to  set  aside  a  judgment  of  divorce  and  alimony. 
The  statutory  provision  is  as  follows:  "The  Court  may, 
also,  in  its  discretion,  allow  a  party  to  file  his  pleadings 
after  the  time  limited  therefor;  and  at  any  time  within 
one  year,  relieve  a  party  from  a  judgment  taken  against 
him  through  his  mistake,  inadvertence,  surprise,  or  excusa- 
ble neglect,  and  supply  an  omission  in  any  proceedings." 
The  application  was  filed  the  day  before  the  year  expired; 
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May  Term,    the  judgment  was  set  aside,  so  far  as  alimony  was  con- 

1859.      cerned,  the  day  after  the  year  expired. 
Woolut        In  Robertson  v.  Bergen,  10  Ind.  R.  403,  it  is  said  there 
Woollbt.    &re  five  different  cases  in  which  Courts  are  authorized,  in 

this  state,  to  set  aside  judgments  in  civil  actions.     There 

are  five,  and  perhaps  more. 

1.  The  Court  may  grant  new  trials  for  causes  discovered 
after  the  term.  See  McDaniel  v.  Graves,  at  this  term  (1)* 
But  the  application  must  be  made  within  one  year  from 
the  rendition  of  final  judgment  in  the  trial  had.  2R.S. 
p.  119. — Id.  167.  This  second  provision  applies  to  judg- 
ments in  suits  for  the  recovery  of  real  estate.  These  pro- 
visions authorize  the  granting  of  new  trials,  and  in  the 
first,  the  language  of  the  statute  is,  that  the  application 
must  be  made,  and  in  the  second,  that  the  act  may  be 
done  by  the  Court,  within  one  year.  See  Carlisle  v.  Wil- 
kinson, at  this  term  (2). 

2.  The  second  class  of  cases  is,  that  where  a  judgment 
may  be  relieved  against  for  mistake,  &c.,  being  the  class 
within  which  the  pending  suit  is  ranged.  Here,  also,  the 
language  of  the  statute  is,  that  the  act  of  the  Court  in  set- 
ting aside  the  judgment,  may  be  done  within  one  year. 
The  section  is  quoted  above. 

3.  There  are  two  classes  of  cases,  which  we  will  notice 
together,  where  judgments  are  rendered  upon  constructive 
notice,  in  which  the  judgments  may  be  set  aside. 

One  of  these  is  where  the  judgments  are  against  in- 
fants, and  in  which  they  may,  for  specified  causes,  be  set 
aside  within  three  years.    2  R.  S,  p.  289,  §  177. 

The  other  is  where  the  judgments  are  rendered  against 
adults;  and,  in  which  cases,  they  may  have  the  judgments 
opened  at  any  time  within  five  years,  except  in  cases  of 
divorce. 

None  of  the  foregoing  classes  of  cases  embraces  that  of 
an  application  to  set  aside  a  judgment  or  decree  for  fraud, 
where  there  was  an  appearance  by  both  parties — an  equita- 
ble proceeding  well  known  to  the  common  law.  We  say 
none  of  these  proceedings  embrace  such  a  case.  Perhaps 
that  for  granting  new  trials  may,  to  the  extent  to  which 
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misconduct  or  fraud  of  the  opposite  party,  had  it  been  dis-   May  Term, 
covered  at  the  term  at  which  the  trial  took  place,  would       1859. 
have  then  been  a  ground  for  a  motion  for  a  new  trial.    Wooiaby 
But  the  question  here  is,  does  the  revised  code  provide  a    Woollby. 
substitute  for  the  general  common-law  mode  of  setting 
aside  a  judgment  or  decree  for  fraud?     See  a  valuable 
case  on  the  subject  in  7  Am*  Law  Reg.,  p.  591. 

In  answering  the  above  inquiry,  we  are  led  to  ascertain 
what  the  character  and  name  of  such  a  proceeding  was  at 
common  law. 

When  the  proceeding  was  instituted  in  the  same  Court, 
or,  perhaps,  class  of  Courts,  in  which  the  decree  sought  to 
be  set  aside  was  rendered,  it  was  called  an  original  bill  in 
the  nature  of  a  bill  of  review.  Story's  Eq.  PL,  p.  474. 
Also,  note  on  p.  475. 

Our  statute  provides  for  bills  of  review,  except  in  cases 
of  divorce,  and  our  judgments  are  all  in  Courts  pursuing 
chancery  practice.    2  R.  S.  p.  165. 

Perhaps  this  statute  may  be  construed  to  embrace  ac- 
tions to  set  aside  judgments  for  fraud.  If  so,  the  remedy 
of  the  plaintiff  in  this  case  is  to  file  a  complaint  for  that 
object. 

Under  the  section  upon  which  the  present  suit  is  found- 
ed, the  Court  could  not  set  aside  the  judgment  after  the 
expiration  of  the  year. 

Perhaps  the  provision  of  the  code  (2  R.  S.  p.  119,  §  356) 
is  a  substitute  for  a  bill  in  chancery.  Fraud  is  ground  for 
a  new  trial.  The  legislature  would  have  a  right  to  limit 
the  time  within  which  such  a  bill  should  be  brought.  It 
would  seem  that  we  could  not  revive,  it  may  be  remarked, 
in  such  a  case  as  this,  any  part  of  the  former  common-law 
practice,  to  supply  an  omitted  case,  for  the  reason  that  the 
legislature  has,  in  the  code  of  1852,  made  special  provi- 
sions in  the  case;  and  for  the  further  reason,  that  it  is  not 
in  accordance  with  the  former  usages  and  practice  in  this 
state  to  disturb,  for  any  cause,  judgments  or  decrees  for 
divorce  (see  the  successive  codes) ;  nor  is  it  in  accordance 
with  current  legislation.  Acts  of  1859,  p.  109.  But,  as 
there  is  a  case  pending  (McQuigg  v.  McQui&g),  which 
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May  Term,   will,  we  are  advised,  involve  these  questions  more  directly, 


1859. 


Bfiisoo 

T. 

Abkbt. 


we  here  leave  them  undecided. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  with  leave  to  amend,  &c,  if  it  can  be 
done,  so  as  to  proceed  in  accordance  with  this  opinion. 

Hanna,  J.,  was  absent. 

J.  P.  Usher,  for  the  appellant. 


(1)  Ante,  ^5. 

(2)  Ante,  91. 


BRISCO   V.    ASKEY. 


Quart,  whether  the  word  property,  88  used  in  the  statute  touching  proceed- 
ings supplementary  to  execution  (2  R.  8.  p.  152,  $  518),  includes  only  such 
lands,  goods,  &c.,  as  are  subject  to  execution  in  the  first  instance. 

To  extend  this  extraordinary  remedy  so  as  to  include  certain  other  means,  the 
provisions  of  f  522  of  the  same  statute  must  be  complied  with. 

After  the  proper  steps  have  been  taken,  in  this  respect,  the  Court  should  not 
order  accounts  to  be  sold  on  execution,  but  should  order  the  defendant  not 
to  transfer  them;  and  if  the  persons  against  whom  the  accounts  exist,  are 
parties,  the  order  may  forbid  payment,  or  require  payment  on  the  judgment 
of  the  plaintiff. 


Wednesday, 
June  29. 


APPEAL  from  the  Lagrange  Court  of  Common  Pleas. 

Hanna,  J. —  This  was  a  proceeding  supplementary  to 
execution,  by  Askey  against  Brisco,  under  the  statute 
(2  R.  S.  p.  152,  §  518),  which  provides,  in  substance,  that 
after  a  return  of  an  execution,  &c,  unsatisfied,  the  judg- 
ment-creditor shall  be  entitled  to  an  order,  &c,  requiring 
the  defendant  to  appear,  &c,  and  answer  concerning  his 
property  within  the  county. 

The  proceedings  under  §§  518  and  519  are  different 
Under  §  518,  an  order  may  issue  without  an  affidavit. 
Under  $  519,  where  proceedings  are  instituted  after  the 
execution  has  been  issued,  an  affidavit  must  be  filed  that 
the  judgment-debtor  residing  in  the  county  has  property 
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(describing  it)  which  he  unjustly  refuses  to  apply  towards   May  Term, 
the  satisfaction  of  the  judgment.     This  proceeding  was       1pQ9. 
evidently  under  the  518th  section,  for  no  affidavit  was      Bbisco 
filed,  nor  did  the  complaint  filed  to  obtain  the  order,  de-      Askst. 
scribe  any  property. 

It  appears  from  a  bill  of  exceptions,  that  the  defendant 
was  sworn,  and,  upon  his  testimony,  the  order  and  judg- 
ment hereafter  noticed,  was  entered.  From  that  it  is 
shown  that  he  had  property  to  the  amount  of  250  dollars9 
worth,  which  was  all,  including  his  household  furniture, 
that  he  possessed,  except  certain  accounts  which  were 
standing  upon  his  books  against  various  individuals;  that 
offsets  existed  against  some  of  them,  but  to  what  amount 
he  did  not  know;  that  he  had  not  fraudulently  transferred 
or  concealed  any  of  his  property,  &c. 

The  persons  who  were  thus  apparently  indebted  to  the 
defendant  were  not  made  parties  to  the  proceeding.  This, 
it  is  provided,  may  be  done  (§  522),  and  they  required  to 
appear  and  answer,  &c.  But  before  they  can  be  so  re- 
quired to  appear,  &c.,  an  affidavit  must  be  filed  stating 
such  indebtedness,  and  that  the  same,  together  with  other 
property  claimed  by  the  defendant  as  exempt  from  execu- 
tion, exceeds  the  amount  of  property  so  exempt. 

The  affidavit  was  not  filed. 

The  order  entered  was,  that  "the  defendant  deliver  to 
the  sheriff  of  said  county  said  claims  and  demands  to  be 
sold  on  the  execution  in  this  case,  which  is  now  done  in 
open  Court,"  &c,  and  that  he  be  enjoined  from  collecting 
the  same,  &c. 

This  proceeding  is  wrong  in  several  particulars.  Whe- 
ther the  word  property,  as  used  in  §  518,  would  include 
only  such  lands,  goods,  chattels,  &c,  as  are,  by  law,  sub- 
ject to  execution,  in  the  first  instance,  without  any  extra- 
ordinary proceedings,  we  need  not  decide.  To  extend  this 
extraordinary  remedy,  so  as  to  include  certain  other  means, 
the  provisions  of  §  522  should  be  complied  with.  After 
the  proper  steps  were  taken,  in  that  respect,  the  Court 
should  not,  in  our  opinion,  have  ordered  the  accounts  sold 
on  execution,  but  should  have  made  an  order  that  the 
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May  Term,  defendant  should  not  transfer  them;  and  if  the  persons 
1859.      against  whom  the  claims  existed,  had  been  parties,  the 


Thx  Boabb  order  might  have  forbid  them  from  paying  the  defendant, 
BIOVXB0,  &o.  *nd  have  required  the  payment  at  maturity,  &&,  on  the 
Bilslahd    judgment  of  plaintiff.    Pursell  v.  Pappenheimer,  11  Ind. 
R.330. 

There  was  nothing  on  the  record  which  authorized  the 
Court  to  inquire  as  to  the  claims  concerning  which  the 
order  was  made. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c 
R.  Parrett,  for  the  appellant. 


The  Board  of  Commissioners  of  Fountain  County  u. 

Bilsland. 

Kent  v.  Lawton,  pott,  675,  followed. 

Complaint  upon  an  account  stated,  founded  upon  an  order  of  a  county  board, 
a  copy  of  which  was  filed  therewith.  It  is  stated  in  the  order,  that  "The 
board  now  make  settlement  with  B.  in  relation  to  the  balance  due  said  2?., 
as  assignee  of  P.  and  B.,  for  erecting  the  county  seminary  building,  which 
settlement  is  as  follows/'  Then  appear  the  charges  and  credits,  running 
through  several  years,  with  the  following  at  the  end:  "Leaving  a  balance 
due  6aid  B.  on  said  contract,  at  thtt  date,  March  12, 1856,  of  594  dollars, 
27  cents,  which  is  to  be  paid  agreeably  to  the  provisions  of  an  order  of  this 
board  in  relation  thereto,  pasted  at  its  September  session,  1856." 

Held,  1.  That  the  last  clause  quoted  did  not  render  it  necessary  to  make  aver- 
ments different  from  those  required  in  a  complaint  upon  an  account  stated. 

2.  That  the  clause  in  question  was  inoperative,  because  it  states  a  condition  to 
be  made  in  futuro,  which  it  was  not  shown  could  be  made  without  the  agree- 
ment of  the  plaintiff,  by  which  some  terms  not  disclosed  were  to  be' placed 
upon  the  payment  of  a  sum  acknowledged  to  be  due  by  the  former  part  of 
the  entry;  and  because  it  was  otherwise  uncertain. 


Wednesday, 
June  29. 


APPEAL  from  the  Fountain  Circuit  Court. 

Hanna,  J* — In  this  case,  there  was  a  demurrer  to  the 
complaint  overruled.  Trial  and  judgment  for  the  plaintiff, 
Bilsland 
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There  was  no  motion  for  a  new  trial,  and  npon  that  the   May  Term, 
first  question  is  made.     It  is  insisted  that  if  such  motion       1™®' 
is  not  made,  no  question  can  be  raised  here.     In  the  case  Tra  Board 
of  Kent  v.  Lawson,  at  this  term  (1),  it  was  held  otherwise  siovsra,  &c. 
as  to  rulings  on  the  validity  of  the  pleadings.  Bmlahd. 

The  causes  of  demurrer  are,  first,  as  to  the  parties;  and, 
second,  as  to  the  sufficiency  of  the  complaint. 

The  complaint  is  upon  an  account  stated  between  the 
parties,  and  is  founded  on  a  record  of  the  board  upon 
that  subject,  a  transcript  of  which  is  filed  therewith.  It  is 
therein  stated  that  "  The  board  now  make  settlement  with 
John  Bilsland  in  relation  to  the  balance  due  said  Bilsland, 
as  assignee  of  William  8.  Patterson,  on  the  contract  with 
Patterson  and  Bilsland,  for  erecting  the  county  seminary 
building,  which  settlement  is  as  follows."  Then  appear 
the  charges  and  credits,  running  through  several  years,  en- 
tered in  figures,  with  the  following  words  at  the  end  of 
the  calculation,  to- wit:  "Leaving  a  balance  due  said  Bils- 
land, on  said  contract,  at  this  date,  March  12, 1856,  of  594 
dollars,  27  cents,  which  is  to  be  paid  agreeably  to  the  pro- 
visions of  an  order  of  this  board  in  relation  thereto,  passed 
at  its  September  session,  1856." 

But  one  point  is  made  in  the  brief  of  appellant,  and 
that  is,  as  to  whether  the  complaint  shows  a  liability  upon 
the  part  of  the  county, 

Without  doubt,  the  order  entered  upon  the  records  of 
the  board  of  county  commissioners,  in  March,  1856,  is  a 
sufficient  foundation  for  a  complaint  as  upon  an  account 
stated,  if  the  latter  clause  of  it  does  not,  in  some  way, 
change  the  liability  of  the  board,  or  at  least  require  addi- 
tional averments,  &c,  by  the  plaintiff.  We  do  not  think 
that  clause  devolves  upon  the  plaintiff  the  necessity  of  mak- 
ing averments  in  any  manner  different  from  those  required 
in  an  ordinary  suit  upon  an  account  stated,  for  the  reason 
that  the  part  of  the  entry,  under  consideration,  is  so  in- 
formal, uncertain,  and  of  such  a  tenor,  if  it  speaks  the 
truth,  as  to  render  it  inoperative  as  a  qualification  of  the 
then  acknowledgment  of  unconditional  indebtedness.  It 
will  be  observed  that  the  settlement  and  entry  was  made 
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May  Term,  in  March,  1856,  and  the  clause  of  the  entry,  which,  it  is 
lfc*>&  insisted,  is  a  qualification  of  the  general  acknowledgment 
French  of  indebtedness,  refers  to  an  order  made,  relative  to  the 
Thb  Stats,  payment  thereof,  at  the  September  session,  1856 — a  time 
yet  in  the  future — an  order  that  could  not  possibly  have 
been  yet  made.  If  it  speaks  the  truth,  it  was  inoperative, 
because  it  refers  to  a  condition  to  be  made  sometime  in 
the  future,  and  which  it  is  not  shown  could  be  made  with- 
out the  agreement  of  the  plaintiff,  by  which  some  terms,  not 
disclosed,  were  to  be  placed  upon  the  payment  of  a  sum 
by  the  former  part  of  the  entry  acknowledged  to  be  due. 
If  the  record  did  not  speak  the  truth  as  to  the  date  of  the 
order  relative  to  the  payment,  then  it  was  so  uncertain  as 
to  be  so  far  inoperative  that  it  might  be  disregarded  by  the 
plaintiff  in  filing  his  complaint  If  the  defendant  could, 
by  an  answer,  have  placed  it  in  a  condition  to  avail  him  as 
a  defense,  he  should  have  done  so. 

We  do  not  decide  whether  the  plaintiff  should  have  set 
forth  the  order  referred  to,  in  regard  to  payment,  &c.,if  the 
record  had  shown  that  such  an  order  had  been  made  pre- 
vious to  the  time  of  said  settlement;  or  whether  it  ought 
more  properly  to  have  been  brought  forward  as  a  matter  of 
defense* 

Per  Curiam. — The  judgment  is  affirmed  with  5  per  cent. 
damages  and  costs. 

W.  EL  Mallory  and  C.  Tyler,  for  the  appellant 

(l)  Poet,  675. 


112 
136 


French  v.  The  State. 


If  an  indictment  is  conveniently  legible,  it  will  not  be  held  bad  because  it  con- 
tains interlineations;  and  in  the  absence  of  anything  appearing  upon  the 
face  of  a  written  instrument,  or  being  shown  extrinsirolly,  tending  to  prove 
that  interlineations  were  made  subsequently  to  its  execution,  it  will  be  pre- 
sumed they  were  made  before  or  at  its  execution. 

In  the  absence  of  anything  tending  to  show  the  contrary,  if  the  record  recite  a 
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jury  of  twelve  lawful  men,  it  will  be  presumed  that  the  panel  of  jurors  pos-    May  Term, 
sessed  the  requisite  qualifications.  1859. 

For  evidence  deemed  sufficient  to  sustain  a  verdict  of  guilty,  on  an  indictment 

for  murder,  see  the  opinion,  point  3.  bench 

The  Court,  in  this  case,  gave  the  following  instruction:  "Evidence  which  Thb  State. 
tends  to  establish  the  defendant's  guilt,  also  tends,  in  an  e^ual  degree,  to 
prove  that  he  was  present  at  the  time  and  place  when  and  where  the  deed 
was  committed;  and,  if  he  seeks  to  prove  an  alibi,  he  must  do  it  by  evidence 
which  outweighs  that  given  for  the  state,  tending  to  fix  his  presence  at  the 
time  and  place  of  the  crime."  Held,  that  this  was  error;  that  if  the  evi- 
dence on  behalf  of  the  prisoner  raises  a  reasonable  doubt  of  the  truth  of 
the  charge,  he  must  be  acquitted,  and  this  doubt  may  arise  from  the  whole 
of  the  evidence  in  the  case;  that  the  rule  is  in  nowise  different  in  a  case 
where  the  defendant  sets  up  an  alibi,  from  what  it  is  where  other  affirmative 
matter  is  relied  on. 


APPEAL  from  the  Carroll  Cicruit  Court.  Wednesday, 

Perkins,  J. —  William  French  was  indicted  for  the  mur-  ^P1**" 
der  of  Hannah  Briney,  was  convicted,  and  sentenced  to 
suffer  death.    He  has  appealed  to  this  Court,  and  claims 
that  the  judgment  against  him  should  be  reversed  for  the 
following  reasons: 

1.  Because  the  Circuit  Court  refused  to  sustain  his  mo- 
tion to  quash  the  indictment. 

The  objection  to  the  indictment  was  that  it  contained 
interlineations. 

If  the  indictment  was  conveniently  legible,  it  would  not 
be  bad  simply  because  it  contained  interlineations;  and, 
in  the  absence  of  anything  appearing  upon  the  face  of  a 
written  instrument,  or  being  shown  extrinsically,  tending 
to  prove  that  interlineations  were  made  subsequently  to 
the  execution  of  the  instrument,  it  will  be  presumed  they 
were  made  before  or  at  its  execution.  Stoner  v.  Ellis,  6 
Ind.  R.  152. 

2.  Because  the  jurors  by  whom  he  was  tried  are  not 
shown  by  the  record  to  have  possessed  the  statutory  quali- 
fications. 

In  the  absence  of  anything  tending  to  show  the  con- 
trary, in  cases  where  the  record  recites  a  jury  of  twelve 
lawful  men,  it  will  be  presumed  that  the  panel  of  jurors 
did  possess  the  requisite  qualifications.  Ind.  Dig.,  pp.  364, 
546. 
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May  Tern,       3,  Because  the  verdict  was  not  sustained  by  the  evi- 
i^59*      dence. 

Fb*hch  It  appears  that  on  the  morning  of  the  26th  of  Novem- 
Thx  Stats*  *er»  1858,  Hannah  Briney  was  living,  and  in  good  health; 
that  she  was  about  nineteen  years  of  age,  and  had  been 
married  between  eight  and  nine  months.  She  was  ad- 
vanced near  six  months  in  the  state  of  pregnancy.  About 
nine  o'clock,  in  the  morning  of  that  day,  her  husband  left 
her  in  the  family  residence,  but  just  ready  to  start  to  go  to 
the  house  of  a  brother  to  spend  the  day.  Her  hair  was 
put  up,  her  bonnet  and  shawl  were  brought  out  and  hung 
upon  a  chair,  and  she  was  standing  in  the  door.  At  night, 
about  dusk,  the  husband  returned  home.  The  bonnet  and 
shawl  of  the  wife  were  hanging  upon  the  chair  where  they 
were  when  he  left  in  the  morning,  but  the  wife  was  not 
in  the  house.  Upon  search,  her  body  was  found  in  the 
well,  in  a  position  indicating  that  she  might  have  fallen  or 
been  thrown  in  backwards.  Her  hair  was  disheveled,  and 
filled  with  burs  and  twigs,  and  her  body  was  naked.  Her 
clothes,  torn  to  rags,  were  in  the  well,  some  of  them  in  the 
tin  bucket  which  had  been  used  by  the  family  for  drawing 
water  from  the  well,  and  which  was  found  in  the  bottom. 
There  was  no  curb  or  guard  around  the  well.  There  were 
burs  and  brush  in  the  yard  about  the  house,  and  not  far 
distant  from  the  well;  but  whether  any  were  floating  in 
the  well  does  not  appear.  There  were  no  marks  of  vio- 
lence upon  the  body. 

There  was  evidence  tending,  though  but  slightly,  to 
show  that  French  had  been  seen  in  the  public  highway, 
about  three  quarters  of  a  mile  from  the  house,  and  going 
in  an  opposite  direction,  in  the  afternoon  of  the  day  of  the 
death  of  Mrs.  Briney. 

It  would  appear  that  French  was  an  uncouth,  repulsive 
appearing  man,  and  a  stranger  in  the  neighborhood  of 
Briney* s.    Two  witnesses  testified  that  French  confessed 
to  them  that  he  called  at  the  house  of  Mr.  Briney,  and 
•  found  Mrs.  Briney  tl\ere  alone;  that  he  inquired  if  her 

husband  wanted  to  hire  help,  and  was  answered  in  the 
negative;  that  he  took  the  woman  for  a  whore,  and  asked 
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her  to  grant  him  sexual  indulgence;  that  she  hesitated  a  May  Term, 
little;  whereupon  he  took  hold  of  her,  and  she  yielded;       1859. 
that  he  threw  her  down  a  second  time  amongst  the  brush     Fbbwch 
in  the  yard;  that  after  he  had  started  to  leave,  he  said  to  The  State. 
her  that  he  had  a  mind  to  throw  her  into  the  well,  and  she 
replied  that  he  was  not  man  enough  for  that;  whereupon 
he  turned  back,  seized  her  and  threw  her  in.  *" 

There  was  evidence  tending  to  prove  that  on  the  26th 
of  November,  1858,  French  was  at  work  for  Mr.  James  Pep- 
per, in  Pulaski  county,  some  fifteen  or  twenty  miles  from 
the  residence  of  Briney. 

The  evidence,  it  will  be  seen,  consisted  of  confessions. 
Like  evidence  of  an  alibi,  that  of  confessions  is  to  be  re- 
ceived with  great  caution.  1  Green].,  p.  330.  If  the  jury 
believed  the  evidence  on  the  part  of  the  state,  and  disbe- 
lieved that  on  the  part  of  the  defense,  we  think  they  might 
find  the  defendant  guilty. 

4.  Because  the  Court  gave  the  jury  the  following  in- 
struction : 

"Evidence  which  tends  to  establish  the  defendant's  guilt, 
also  tends,  in  an  equal  degree,  to  prove  that  he  was  pre- 
sent at  the  time  and  place,  when  and  where  the  deed  was 
committed;  and,  if  he  seeks  to  prove  an  alibi,  he  must  do 
it  by  evidence  which  outweighs  that  given  for  the  state, 
tending  to  fix  his  presence  at  the  time  and  place  of  the 
crime." 

This  instruction  is  not  in  accordance  with  the  general 
rule  of  law,  as  applied  either  in  civil  or  criminal  cases;  for 
in  the  former,  the  defendant  is  not  bound  to  produce  evi- 
dence which  outweighs  that  of  the  plaintiff  If  he  pro- 
duces evidence  that  exactly  balances  it,  so  as  to  leave  no 
preponderance,  he  defeats  the  suit  against  him. 

And  in  criminal  cases,  the  rule  is,  that  if  the  defendant 
produces  evidence  which  raises  a  reasonable  doubt  of  the 
truth  of  the  charge  against  him,  he  must  be  acquitted. 
Andi  this  doubt  may  arise  upon  the  whole  of  the  evidence 
in  the  case.  "Neither  a  mere  preponderance  of  evidence, 
nor  any  weight  of  preponderant  evidence,  is  sufficient  to 
convict,  unless  it  generate  full  belief  of  the  fact  of  guilt, 
Vol.  XII.— 43 
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May  Term,        2.    Payment 
1859*         ^   That  by  reason  of  the  ignorance  and  unskillfulness 
Kxkt       of  the  plaintiff  in  doing  the  work,  the  defendant  suffered 
Lawio*.    damages  to  the  amount  of  100  dollars. 

Replication  in  denial  of  the  second  and  third  paragraphs 
of  the  answer. 

Trial  by  the  Court,  a  jury  being  waived. 
The  Court  found  that  there  was  due  the  plaintiff,  from 
the  defendant,  the  sum  of  235  dollars,  38  cents,  on  account 
of  the  work  and  labor,  and  that  the  same  was  a  lien  upon 
the  premises;  and  judgment  was  entered  accordingly. 

There  was  no  motion,  either  for  a  new  trial,  or  in  arrest 
of  judgment. 

The  errors  assigned  are — 

1.  The  refusal  of  the  Court  to  continue  the  cause,  on 
application  of  the  defendant,  on  affidavit  filed. 

2.  That  there  was  no  finding  upon  two  of  the  issues 
joined. 

3.  That  judgment  should  have  been  rendered  for  the 
appellant. 

We  will  examine  the  errors  in  an  inverse  order  to  that 
in  which  they  are  assigned. 

The  third  is  too  general,  and  raises  no  question  for  our 
decision.    King  v.  WiUcins,  10  InA  R.  216. 

The  second  is  not  true  in  point  of  fact.  The  Court 
finds  there  is  due  from  the  defendant  to  the  plaintiff)  a  cer- 
tain sum  for  the  work  and  labor,  and  this  is  a  substantial 
finding  upon  the  second  and  third  paragraphs  of  the  an- 
swer, as  well  as  upon  the  first.  But  were  this  not  the  case, 
it  may  well  be  doubted  whether  the  appellant  could  raise 
the  question,  for  the  first  time,  in  this  Court,  and  avail  him- 
self of  the  objection,  having  made  no  motion,  either  for  a 
new  trial,  or  in  arrest  of  judgment. 

The  error  first  assigned  (if  one  was  committed),  was 
waived  by  the  neglect  of  the  defendant  to  move  for  a  new 
trial. 

We  are  of  opinion  that  any  matter,  for  which  a  new 
trial  may  be  granted,  is  waived  by  the  neglect  of  the  party 
to  move  for  a  new  trial. 
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By  §  356,  of  the  code,  it  is  provided  that  a  new  trial  may  M*y  Term, 
be  granted  in  the  following  cases:  1859. 

First   Irregularity  in  the  proceedings  of  the  Court,  jury,       Kwrr 
or  prevailing  party,  or  any  order  of  Court,  or  abuse  of  dis-     Lawbo*. 
cretion,  by  which  the  party  was  prevented  from  having  a 
fair  trial.  _ 

Second.   Misconduct  of  the  jury  or  prevailing  party. 

Third.  Accident  or  surprise,  which  ordinary  prudence 
could  not  have  guarded  against. 

Fourth.  Excessive  damages. 

Fifth.  Error  in  the  assessment  of  the  amount  of  recov- 
ery, whether  too  large  or  too  small,  where  the  action  is 
upon  a  contract,  or  for  the  injury  and  detention  of  pro- 
perty. 

Sixth.  That  the  verdict  or  decision  is  not  sustained  by 
sufficient  evidence,  or  is  contrary  to  law. 

Seventh.  Newly  discovered  evidence,  material  for  the 
party  applying,  which  he  could  not,  with  reasonable  dili- 
gence, have  discovered  and  produced  at  the  trial. 

Eighth.  Error  of  law  occurring  at  the  trial,  and  excepted 
to  by  the  party  making  the  application.  But  not  more 
than  two  new  trials  shall  be  granted  in  the  same  pause  to 
the  same  party. 

The  overruling  of  a  motion  for  a  continuance  of  a  cause 
is  clearly  within  the  first  specification  of  the  above  section, 
and,  perhaps,  within  some  of  the  others. 

It  is  unnecessary  for  us  now  to  undertake  to  specify  par- 
ticularly what  matters  would,  and  what  would  not,  come 
within  the  above  provision ;  but  some  matters  of  common 
occurrence  may  be  named.  Thus,  errors  in  rejecting  pro- 
per, or  in  giving  to  the  jury  improper,  testimony,  or  in  giv- 
ing to  the  jury  improper  charges,  or  refusing  proper  charges, 
are  clearly  within  the  eighth  specification,  while  errors  com- 
mitted by  the  Court  in  reference  to  the  validity  of  the  plead- 
ings in  an  action,  are  not  within  the  section  at  all. 

This  construction  is  entirely  in  harmony  with  the  spirit 
of  the  code,  and  is  sanctioned  by  the  previous  adjudica- 
tions of  this  Court.    Stump  v.  Fraley,  7  Ind.  R.  679. — Ze)l- 
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M»j  Tenn,  nor  v.  Beard,  8  id.  96.^3%*  State  v.  Swarts,  9  ui  221.— 
1859»      fliwe*  v.  Halliday,  10  irf.  339. 

Kbxt  In  the  language  of  Judge   Stuart,  in   The   State  v. 

Lawboy.  Swarts,  supra,  "  It  is  due  to  the  lower  Court  that  its  errors, 
if  any,  should  be  pointed  out  there,  so  that  it  may  retrace 
its  steps  while  JJie  record  is  yet  under  its  control.  With- 
out a  motion  for  a  new  trial,  the  attention  of  the  Court  is 
not  called  to  its  own  errors." 

Numerous  other  cases  might  be  cited,  were  it  necessary, 
establishing  the  proposition  that  for  causes  coming  within 
the  sixth  specification  of  the  above  section  of  the  statute, 
a  motion  for  a  new  trial  must  be  made  in  the  Court  below, 
in  order  to  present  any  question  for  the  determination  of 
this  Court 

The  same  principle  will  require  such  motion  to  be  made 
for  every  cause  specified  in  the  statute,  for  which  a  new 
trial  may  be  granted. 

It  may  be  further  remarked,  that  §  356  provides  that  the 
motion  shall  be  made  upon  written  cause,  filed  at  the  time 
of  making  the  motion;  and  that,  for  causes  mentioned  in 
the  second,  third,  and  seventh  clauses  of  §  352,  the  motion 
must  be  sustained  by  affidavit 

Per  Curiam. — The  judgment  is  affirmed  with  5  per  cent 
damages  and  costs. 


END  OF  MAY  TEBM,  1859. 


AN  INDEX 

TO   THE  PRINCIPAL  MATTERS 

CONTAINED  IN  THIS  VOLUME. 


ACCOUNT. 
See  Limitations,  1. 

ACCOUNT  STATED. 


Complaint  upon  an  account  stated,  founded  upon  an  order  of  a  county  board,  a  copy  of  which 
wag  filed  therewith.  It  is  stated  in  the  order,  that  "The  board  now  make  settlement  with 
B.  in  relation  to  the  balance  due  said  B.,  as  assignee  of  P.  and  B.,  for  erecting  the  county 
seminary  building,  which  settlement  is  as  follows."  Then  appear  the  charges  and  credits, 
running  through  several  years,  with  the  following  at  the  end:  "Leaving  a  balance  due 
said  B.  on  said  contract,  at  this  date,  March  12,  1856,  of  594  dollars,  27  cents,  which  is  to 
be  paid  agreeably  to  the  provisions  of  an  order  of  this  board  in  relation  thereto,  passed  at 
its  September  session,  1856." 

Held,  first,  that  the  last  clause  quoted  did  not  render  it  necessary  to  make  averments  different 
from  those  required  in  a  complaint  upon  an  account  stated. 

Second,  that  the  clause  in  question  was  inoperative,  because  it  states  a  condition  to  be  made  in 
futuro,  which  it  was  not  shown  could  be  made  without  the  agreement  of  the  plaintiff,  by  which 
some  terms  not  disclosed  were  to  be  placed  upon  the  payment  of  a  sum  acknowledged  to 
be  due  by  the  former  part  of  the  entry;  and  because  it  was  otherwise  uncertain. — The  Board 
of  Corners,  frc.  v.  BUskmd,  668. 

ACTION  PENDING. 
See  Pleading,  18. 

ADMISSIONS. 
See  Bills  of  Exchangs,  4. 
By  Guardian.]  See  Infahct,  2. 

AD  QUOD  DAMNUM. 
See  Damages,  8. 
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AFFIDAVIT. 

See  Coktivu  Aires;  Jcdgmbht  bt  Confession;  Jubgmbnt  bt  Default,  4,  5,  6;  New 

Trial,  4,  5,  9. 

AGENCY. 

1.  An  agent  employed  to  drive  stock  from  one  place  to  another,  has  no  power  in  virtue  of 
such  employment  to  sell  the  stock,  in  case  it  become  foot-sore  and  unable  to  travel;  and  in 
case  of  a  sale  under  such  circumstances,  the  owner  may  recover  his  property  by  action 
against  the  purchaser. — Reitx  v.  Martin,  306. 

2.  Where  the  principal  has  never  held  the  agent  out  as  having  a  general  authority,  it  is  the 
duty  of  one  purchasing  from  him  to  inquire  as  to  the  extent  of  his  authority;  and,  if  he 
purchase  without  inquiry,  he  trusts  the  agent  and  not  the  principal. — Ibid. 

ALIBI. 
See  Criminal  Law,  4. 

ALTERATIONS. 
See  Evidence,  7. 

AMENDMENT. 
Of  Judgment,  fa.]  See  Judgxbbt,  1. 

AMICUS  CURIAE. 

1.  An  attorney  who  appears  as  a  mere  amicus  curia,  has  no  right,  in  that  character,  to  except 

to  the  rulings  of  the  Court.— Campbell  v.  Swaeeg  et  al.,  70. 
S.  A  party  may  enter  a  special  appearance  and  move  to  set  aside  defective  process,  and  will 

not  thereby  waive  the  right  to  object  to  such  defects.— Ibid. 

See,  also,  Huet  v.  Conn,  257. 

ANIMALS  BUNNING  AT  LABGE. 

In  the  enactment  of  the  statute  touching  animals  running  at  large  (1  B.  8.  p.  102),  the  legis- 
lature contemplated  the  promotion  of  agricultural  interests  rather  than  the  protection  of 
railroad  property. — The  New  Albany  and  Salem  Railroad  Co.  v.  IXkon,  3. 

See  Railroad  Company,  1  to  6. 

APPEAL. 

1.  Where  a  part  of  ^  appellants  are  barred  by  the  statute  of  limitations,  their  names  may 
be  stricken  from  the  record,  and  the  cause  may  proceed  as  to  the  parties  not  barred.— Mo 
Endree  et  al.  v.  McEndree,  97. 

2.  Where  a  question  upon  a  demurrer  had  been  decided  on  a  former  appeal  in  the  same  case 
at  a  former  term,  the  demurrer  is  not  a  necessary  part  of  the  record  on  another  appeal.— 
Gating  v.  Newell  et  al.,  116. 

3.  Where  there  is  service  upon  a  resident  attorney  of  a  non-resident  appellee,  of  notice  of  the 
appeal,  no  farther  notice  is,  in  general,  necessary.— HurWut  v.  Hurlbut,  346. 
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4.  Suit  by  A.  against  F.  and  others  on  a  bond,  by  which  the  defendants  became  bound  to  paj 
certain  debts,  in  consideration  of  the  sale  by  A.  to  F.  of  his  interest  in  a  certain  partner- 
ship between  them.  While  the  cause  was  pending,  on  affidavit  of  the  plaintiff,  the  Court 
made  an  order  appointing  a  receiver  to  collect  and  receive  the  partnership  effects,  from 
this  order,  the  cause  not  haying  been  finally  disposed  of,  F,  appealed  to  this  Court.  Held, 
that  this  is  not  a  "final  judgment"  from  which  an  appeal  lies  to  this  Court,  under  $  550,  2 
B.  S.  p.  158;  nor  is  it  such  an  interlocutory  order  as  may  be  appealed  from  under  $  576. 
The  first  specification  of  this  section  contemplates  "the  delivery  or  assignment  of  any  secu- 
rities, evidences  of  debt,  documents,  or  things  in  action "  to  a  party,  and  not  to  a  receiver 
who  may  be  appointed  to  receive  effects  to  be  disposed  of  on  the  final  disposition  of  the 
cause.— Fuller  et  al.  v.  Adams,  559. 

See  Bill  of  Exceptions;  Damages,  3,  4;  Judgment  bt  Default,  8. 

APPEARANCE. 
See  Amicus  Cusjsu^;  CSfrsT^ajJBACTicB,  14, 17, 18. 

APPLICATION  OP  V&tf%$T8. 


\   Ji^if  ISEMENT.J 
b,  8;  ShbbifkiJIals,  2*3?  Wabmant 


See  Sale,  8;  Shbbifki^Sals,  2,  8f  TOab^ant  of  Attorney,  2. 


ARBITRATION  AND  AWARD. 

1.  An  award  of  arbitrators  is  not  void  because  on  its  fee©  it  does  not  purport  to  be  an  award. 
— Saunders  v.  Heaton  et  al.,  20. 

S.  In  a  suit  upon  an  award,  the  question  whether  a  paper  filed  is,  in  met,  the  award  of  arbi- 
trators, is  matter  of  averment  and  proof;  and  such  proof  may  be  made  without  violating 
the  rale  that  parol  evidence  shall  not  be  admitted  to  contradict  or  vary  a  written  instru- 
ment.— Ibid, 

3.  Where  the  question  submitted  to  arbitrators  was  the  value  of  work  done  on  a  house,  and 
the  award  showed  specifically  the  work,  and  attached  to  each  item  the  value  put  upon  it, 
— held,  that  the  award  followed  the  submission  and  was  sufficient. — Ibid. 

4.  And  in  a  suit  upon  the  award,  it  is  no  defense  to  say  that  it  was  for  more  than  by  a  pre- 
vious agreement  was  to  have  been  paid  for  the  work,  if  no  such  agreement  is  referred  to  by 
the  terms  of  the  submission. — Ibid. 

5.  Where  no  time  is  specified  in  the  bond  for  the  making  of  an  award,  it  may  be  made  at  any 
time,  and  if  it  be  signed  by  one  of  the  arbitrators  and  delivered  to  one  of  the  parties,  it 
may  afterwards  be  signed  by  the  other  arbitrator,  and  it  will  be  good. — Ibid. 

6.  Suit  upon  an  award.  By  the  submission,  the  arbitrators  were  to  "arbitrate  all  debts,  dues, 
notes,  judgments,  and  demands  whatever,  of  every  kind  and  nature,  between  the  parties." 
The  award  was  as  follows :  "We,  the  arbitrators,  having  taken  upon  us  the  burden  of  the 
reference,  and  having  duly  considered  the  allegations  and  proofs  of  the  parties,  do  make 
and  publish  this  our  award,  of  and  concerning  the  matters  to  us  referred,  viz :  We  find  for 
Enoch  Miller  4,829  dollars,  including  the  Enoch  Hays  judgment  in  the  United  States  Dis- 
trict Court,  and  the  judgment  of  Jacob  Hays  against  Benjamin  Redman,  jun.,  in  replevin," 
&c.  Signed,  &c.  A  copy  of  the  award  was  filed  with  the  complaint.  It  was  objected  that 
the  complaint  was  defective  for  not  averring  that  the  award  was  made  of  and  concerning 
the  matters  submitted. 
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Held,  first,  that  the  award  was  part  of  the  complaint,  and  contained  the  i 

8econd,  that  the  award  is  not  uncertain  for  including  the  judgments  to  which  it  refers,  in  making 

up  the  aggregate. 
Third,  that  although  the  judgments  were  not  originally  between  the  parties,  it  may  be  presumed, 
in  view  of  the  whole  award,  that,  at  the  time  of  the  submission,  they  had  become  existing 
demands  between  them,  and  were  properly  within  the  submission. — Hays  y.  M3ler,  187. 

7.  A  submission  to  arbitrators,  where  no  cause  is  pending,  and  where  there  is  no  agreement 
to  make  the  submission  a  rule  of  Court,  is  the  mere  act  of  the  parties;  and  in  an  action  to 
enforce  the  award,  it  is  no  defense  to  say  that  it  is  against  law. — Ibid. 

8.  An  award,  to  be  of  any  validity,  must,  under  the  statute,  be  signed  by  an  attesting  witness, 
before  the  expiration  of  the  official  existence  of  the  arbitrators.— 7fa  New  Albany,  £c,  BaOr 
road  Co.  v.  McPheters,  472. 

9.  Where  part  of  an  award  relates  to  matters  not  within  the  terms  of  the  submission,  the 
whole  award  will  be  void  unless  that  part  can  be  distinguished  from  the  residue. — McCtd- 
lough  T.  McCullough,  487. 

10.  Where  an  award  thus  embraces  matten  not  authorized  by  the  submission,  the  whole 
award  will  be  void,  unless  it  can  be  shown  that  such  unauthorised  part  was  so  disconnected 
from  the  residue  as  to  have  no  influence  upon  the  consideration  thereof.— /torf. 

11.  Where  a  party  undertakes,  in  his  pleadings,  to  show  that  part  of  an  award  was  unautho- 
rized by  the  submission,  and  to  maintain  the  residue,  to  entitle  him  to  succeed,  he  must 
prove,  1.  That  the  part  which  he  seeks  to  have  rejected  relates  to  matten  not  submitted  to 
the  arbitrators;  2.  That  the  residue  is  so  distinct  and  complete  in  itself  as  to  constitute  a 
valid  award  after  its  rejection;  and,  3.  That  it  had  no  influence  upon  the  consideration  of 
the  residue.— Ibid, 

12.  Where  two  of  the  arbitrators  in  such  case,  are  called  and  examined  as  witnesses  touching 
the  matters  submitted  to  them,  and  their  testimony  is  conflicting,  a  writing  signed  by  them, 
and  containing  that  part  of  the  award  sought  to  be  rejected,  after  it  has  been  submitted  to 
them,  is  competent  evidence,  to  be  considered  by  the  jury  in  determining  the  relative  weight 
that  ought  to  be  given  to  the  testimony  of  such  witnesses. — Ibid. 

See  Interest,  2. 

ARREST  OF  JUDGMENT. 
See  Practice,  9. 

ASSESSMENT  OF  DAMAGES. 
See  Damages,  2  to  5,  8. 

ASSIGNMENT. 

1.  A.  was  convicted  and  sentenced  to  the  state  prison  by  a  Court  of  Common  Pleas,  for  an 
offense  of  which  mat  Court  had  not  jurisdiction.  He  was  confined  at  hard  labor  from  .Acne, 
1893,  till  November,  1854,  when  he  was  released  on  a  habeas  corpus.  He  assigned  his  ac- 
count for  the  work  and  labor  done  during  that  time  for  the  lessee  of  the  prison,  to  B.,  who 
brought  suit  against  the  lessee,  joining  A.  as  a  party  defendant,  to  recover  the  amount  of 
the  account  Held,  that  the  assignment  was  good,  and  B.  could  recover,  in  his  own  name, 
against  the  lessee,  as  upon  an  implied  contract,  for  work  and  labor  done  with  his  knowledge, 
and  at  his  request,  although  A.,  while  a  prisoner,  was  under  the  control  of  the  warden  of  the 
prison. — Patterson  v.  Crawford,  241. 

2.  An  assignee  takes  precisely  the  same  interest  in  the  assignment  of  any  species  of  demand, 
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either  at  law  or  in  equity,  that  he  would  have  taken  before  the  enactment  of  die  new  code. 
Thus,  a  demand  assignable  before  the  code,  so  as  to  Test  the  real  interest  in  the  assignee, 
will  pass  by  assignment  under  the  code,  so  as  to  give  the  assignee  a  right  of  action. — Ibid. 
S.  That  an  account  was  assigned  in  writing,  cannot  change  the  rale  as  to  parties;  because  an 
account-  is  not  made  assignable  by  statute,  by  indorsement,  so  as  to  vest  the  legal  title. 
The  assignment  in  writing,  therefore,  is  but  an  equitable  assignment.  In  a  complaint  upon 
an  account  and  assignment,  the  interest  of  the  plaintiff  must  be  averred,  as  well  as  the  in- 
debtedness of  the  defendant;  and  while  the  written  account  itself  cannot  be  regarded  as  the 
foundation  of  the  action,  like  other  written  instruments,  it  would  seem  that  the  written 
assignment  of  it  might  be  set  out  and  filed  with  the  complaint,  as  other  written  instruments, 
so  that,  not  being  denied  on  oath,  it  would  be  admitted.  The  account  itself,  however,  would 
hare  to  be  proved.  The  assignment,  being  a  formal  written  instrument,  signed  by  the 
party,  would  seem  properly  to  stand  on  the  footing  of  other  written  instruments.  The 
assignee  of  an  open  account  may  sue  upon  it  in  his  own  name.— Owrstreet  v.  Freeman,  890. 

4.  The  assignee  of  an  equitable  title  to  land,  takes  it  subject  to  all  existing  equities. — Thomp- 
son etal.r.  Alien  et  al.,  589. 

5.  The  assignee  of  a  covenant  for  the  conveyance  of  real  estate  is  not  entitled  to  demand  spe- 
cific performance  thereof,  unless  his  assignor  was  in  a  situation  to  have  demanded  it.— TWc/. 

See  Doweb,  1,  2;  Judgment,  1;  Mortgage,  1, 4. 
Of  Error.]  See  Error,  1,  2. 

ATTORNEY  AND  CLIENT. 

1.  In  a  difficult  case,  an  attorney  should  advise  his  client  to  the  best  of  his  judgment ;  but  if 
the  client  is  unwilling  to  follow  his  advice,  it  is  safer  for  the  attorney  to  follow  the  client's 
instructions,  so  far  as  the  rules  of  law  may  permit. — Nave  v.  Board,  818. 

S.  But  if  the  attorney  does  not  do  so,  and  the  client  sues  for  damages,  he  must  show,  pre- 
sumptively, that  he  was  injured  by  the  course  taken  by  the  attorney,  in  order  to  recover 
more  than  nominal  damages. — Ibid. 

8.  As  a  general  rule,  an  attorney  cannot,  as  a  witness  against  his  client,  disclose  confidential 
communications;  but  the  rule  does  not  apply  where  the  client  sues  the  attorney  for  dis- 
obeying instructions  alleged  to  have  been  given  in  such  consultations,  and  for  unskillfally 
managing  a  cause  upon  information  given  by  the  client  in  them. — Ibid. 
See  Amicus  Curlk,  1 ;  Judgment  bt  Default. 

B. 

BAILMENT. 
See  Contract,  6. 

BANKS  AND  BANKING. 

1.  Under  the  statute  regulating  "the  business  of  general  banking''  (1  R.  S.  p.  152),  a  bank 
cannot  set  up,  in  defense  of  a  suit  to  compel  the  transfer  of  stock,  or  for  damages,  that  the 
assignment  of  the  certificate  of  stock  was  for  an  illegal  consideration,  if  the  bank  has  no 
claim  upon  the  stock  for  debts  due  from  the  assignor.— Helm,  President,  frc.  v.  Swiggett, 
194. 

2.  Ownership  of  a  certificate  of  stock  in  a  bank  does  not  constitute  the  owner  a  stockholder, 
without  the  transfer  of  the  stock  to  him  on  the  books  of  the  bank.— Ibid. 
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8.  The  act  "to  authorize  the  business  of  general  banking,"  approved  May  28, 1859,  m  re- 
pealed by  that  of  1855,  npon  the  same  subject.—  Wilson  v.  Tessm  et  al,  285. 

4.  Banks  organised  wider  die  former  act,  refining  to  comply  with  the  provisions  of  the  lat- 
ter, ceased  to  exist  as  corporations  at  the  time  therein  prescribed,*  and  no  judgment  of  for- 
feiture  was  necessary,  to  terminate  their  corporate  powers.— Ibid. 

5.  A  contract  made  by  the  officers  of  such  bank,  in  their  corporate  capacity,  after  hs  powers 
as  a  corporation  had  ceased,  does  not  bind  the  stockholders.— Ibid. 

BILL  OF  EXCEPTIONS. 

1.  Cause  tried  October  12, 1855.  Order  by  the  Court,  npon  overrating  a  motion  for  a  new 
trial,  that  the  defendant  should  file  his  bill  of  exceptions  to  that  ruling  hi  aixty  days.  Bui 
filed  January  4, 1856.  There  was  nothing  to  show  that  it  was  then  filed  by  mare  of  Court. 
Held,  that  the  errors  assigned  could  not  be  considered.— &numtofi  t.  The  Huntiuatm9  <-c., 
Plankroad  Co.,  880. 

8.  When  die  Court  decides  against  a  party  on  demurrer,  he  may  except  to  the  ruling  of  the 
Court  by  bill  of  exceptions;  and,  when  such  bill  states  that  "after  hearing  the  argument 
the  Court  sustains  the  demurrer,  to  which  opinion  of  the  Court  the  plaintiff  excepts/'  it  is 
sufficiently  shown  that  the  exception  was  taken  at  the  time.— Poos  t.  Oppenhdm  et  al.,  533. 

3.  In  such  case  no  bill  of  exceptions  is  necessary. — Ibid. 

Sec  Befbbxhcb,  2. 

BILLS  OF  EXCHANGE. 

1.  A  notarial  protest  of  a  bill  of  exchange,  showing  that  on  the  day  when  the  bill  became 
payable  it  was  presented  to  the  book-keeper  of  the  drawee,  at  his  office,  Ac,  is  presump- 
tive evidence  of  the  facts  staled  in  it,  and  is  admissible  in  evidence  in  a  suit  npon  the  hQL 
—Dickerson  et  al.  v.  Turner  et  al.,  223. 

2.  Whether  or  not  such  a  protest  is  sufficient  to  prove  a  proper  presentment,  is  a  question 
that  could  not  arise  on  the  objection  to  its  admissibility.— Ibid. 

3.  Circumstances  rendering  such  a  presentment  proper,  may  be  proven  aside  from  the  pro- 
test, if  such  proof  be  necessary. — Ibid. 

4.  The  plaintiffs  in  this  case  proved  that,  since  the  suit  was  commenced  one  of  the  attorneys 
for  the  plaintiffs,  being  surprised  at  learning  that  a  defense  would  be  set  up,  took  one  of 
the  defendants  aside,  viz.,  Charles  Dickerson,  and  had  a  conversation  with  him  in  reference 
to  the  bill.  Witness  presented  the  bill  to  Dickerson,  and  asked  him  if  he  was  liable  upon 
it.  Dickerson  replied  that  he  was  willing  to  stand  as  surety  npon  it.  Witness  told  him  he 
was  liable  or  not,  and  if  liable  he  wanted  to  know  it,  and  if  not,  he  wanted  to  know  it. 
Dickerson  then  gave  the  witness  a  detailed  history  of  the  bill,  and  the  matters  out  of  which' 
it  grew.  He  said  the  bill  was  signed  by  his  son,  Hendricks  Dickerson  (now  deceased),  who 
was  one  of  the  firm  of  Dickerson,  BetheU  fr  Co.  (the  firm  name  in  which  the  bill  is  drawn), 
that  firm  being  composed  of  said  Charles  Dickerson,  Hendricks  Dickerson,  Chester  BetheU, 
and  Frank  BetheU;  that  Chester  BetheU  and  Aaron  Shelby,  composing  the  firm  of  Shelby  and 
BetheU,  owed  an  old  debt  to  Turner  and  Wilson,  the  plaintiffs,  and  this  bill  was  drawn  by 
the  firm  of  Dickerson,  BetheU  #  Co.,  and  indorsed  by  Chester  BetheU,  to  secure  the  plaintiffs 
the  old  debt  Witness  told  Dickerson  that  if  the  bUl  was  drawn  in  that  way,  he  was  liable 
upon  it.  Dickerson  admitted  he  was  liable  as  surety  for  Chester  BetheU;  that  it  was  Ches- 
ter's debt;  and  that  he,  Hendricks  and  Frank  BetheU  were  sureties  in  the  bill  for  Chester. 
Witness  inquired  of  him  why  they  were  putting  in  a  defense  to  the  action.  He  replied  that 
the  debt  was  just,  but  there  was  a  settlement  to  be  made  between  the  plaintifls  and  Chester 
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Bethell.  Witness  then  called  his  attention  to  some  indorsements  of  credits  on  the  bill,  re- 
marking mat  these  showed  that  a  settlement  had  already  been  made.  Diekerson  said  he 
knew  nothing  about  that  settlement,  but  then  said  that  Chester  Bethell  wanted  to  delay  the 
case  until  he  could  hear  from  his  old  partner,  Shelby,  who  had  gone  to  Oregon,  and  who 
was  a  good  deal  behind  with  him;  that  he  expected  funds  from  him,  or  expected,  in  some 
way,  to  throw  off  the  payment  of  this  hill,  or  a  part  of  it,  on  to  Shelby,  from  whom  he  ex- 
pected to  hear  at  every  mail. 

Held,  first,  that  it  teems  that  accommodation  drawers,  who  unite  as  drawers  with  the  person 
for  whose  accommodation  they  draw,  are  entitled  to  notice  of  non-payment,  if  they  had 
reason  to  expect  their  principal  to  provide  funds  to  meet  the  bill. 

Second,  that  the  admission,  by  one  of  the  drawers,  of  liability  as  surety,  and  that  the  debt 
was  just,  was  sufficient  evidence  of  a  proper  presentment  and  notice  of  non-payment. 

Third,  the  bill,  being  in  evidence,  showed  the  drawers  to  be  joint  contractors;  and  the  admis- 
sions of  one  of  the  drawers  bound  his  co-contractors — they  stood,  in  this  respect,  in  a  rela- 
tion similar  to  that  of  existing  partners. 

Fourth,  that  an  order  that  the  sheriff  levy  the  execution  to  be  issued  upon  the  judgment  in 
this  case,  upon  the  property  of  Chester  Bethell,  and  exhaust  that,  before  a  levy  should  be 
made  upon  property  of  the  other  defendants,  upon  the  ground  that  he  was  the  principal, 
and  the  others  sureties,  was  erroneous,  being  based  wholly  upon  the  admissions  of  one  of 
the  other  defendants. — Ibid. 

5.  Suit  by  the  assignees  against  the  acceptors  of  a  bill  of  exchange  payable  at  a  bank  in  In- 
diana. Answer,  that  the  bill  was  given  in  consideration  of  a  quantity  of  pig  iron,  which 
was  warranted  to  be  of  a  certain  quality;  that  it  was  not  of  the  quality  warranted;  that 
the  assignees  knew  the  consideration  of  the  bill;  and  that  they  were  agents  of  the  payees 
of  the  bill.  Demurrer  sustained  on  the  ground  that  by  f  81,  S  R.  S.  p.  44,  the  law  mer- 
chant is  so  changed  that  no  defense  can  be  set  up  to  a  bill  payable  at  a  bank,  against  a 
mala  fide  assignee. 

Held,  first,  that  the  section  referred  to  simply  enacts  the  rule  of  the  law  merchant,  and  is  ap- 
plicable to  bona  fide  assignees. 

Second,  but  that  the  demurrer  was  correctly  sustained,  because  of  the  indefmiteness  of  the 
answer. — Hvbler  et  al.  y.  PuUen  et  al.,  567. 

BBDBF. 

A  brief  must  contain  an  abbreviated  statement  of  the  pleadings,  proofs,  affidavits,  &c.,  with 
a  concise  narrative  of  the  facts  of  the  case,  and  a  summary  of  the  points  involved,  with  a 
citation  of  authorities,  if  any  are  relied  upon,  and  an  argument  upon  all  these,  character- 
ized by  perspicuity  and  conciseness. — Parker  et  al.  v.  Hastings,  654. 


CABBIBRS. 

1.  Where  goods  transported  by  a  railroad  arrive  at  the  place  of  destination,  and  are  placed 
upon  the  platform  of  the  depot,  at  the  usual  place  of  discharging  goods,  ready  for  delivery 
to  the  consignee,  in  good  order,  and  he  is  notified  of  their  arrival,  and  pays  the  freight 
upon  them,  the  liability  of  the  company  as  carriers  is  at  an  end. — The  New  Albany  and 
Salem  Railroad  Co.  v.  Campbell  et  al.,  55. 

S.  If  the  consignee  does  not  receive  the  goods,  it  seems  mat  the  carrier  must  take  care  of 
them  for  a  reasonable  time  for  the  consignee;  but  his  liability  in  that  respect  is  that  of  a 
warehouseman,  and  not  that  of  a  carrier.— Ibid. 
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3.  Bnt  where  the  consignee  has  notice  of  the  situation  of  the  goods  at  the  place  of  delivery, 
and  pays  the  freight  upon  them,  and  afterwards,  without  neglect  on  the  part  of  the  ware- 
houseman, the  goods  are  destroyed,  the  warehouseman  is  not  liable. — Ibid. 

4.  It  eeenu,  indeed,  that  the  payment  of  the  freight  under  such  circumstances,  without  any 
arrangement  as  to  the  further  custody  of  the  goods  by  the  warehouseman,  is  equivalent  to 
a  delivery,  bo  fax  as  to  throw  the  risk  of  loss  upon  the  consignee. — Ibid. 

CASES  OVERRULED,  MODIFIED,  APPROVED,  Ac. 

Newell  bt  ax.  v.  Gatlihg,  7  Ind.  R.  147,  affirmed,  in  a  case  between  the  same  parties, 

118. 
A  case  between  the  same  parties,  9  Ind.  R.  57a,  modified.    Ibid.    8ee  Contract,  4. 
Rockhill  v.  Spbaoos,  9  Ind.  R.  80,  followed.    Jonet  etal.  v.  Jones,  889. 
Strong  v.  Bbaoq,  7  Blackf.  62,  overruled.    Strong  v.  Clem,  87.    See  Doweb,  3. 
The  Unknown  Heirs  of  Whitney  v.  Kimball,  4  Ind.  R.  546,  approved.   Johnson  et  al. 

v.  Patterson  et  al.,  471.    See  Publication. 

CERTIORARI. 

A  certiorari  will  not  be  granted  pending  a  motion  to  submit  the  cause  to  this  Court  on  a  peti- 
tion for  a  rehearing,  at  all  events  if  no  excuse  be  shown  for  a  failure  to  make  the  applica- 
tion before  the  former  submission. — Galling  v.  Newell  et  al.,  116. 

CHANCERY. 

1.  As  a  general  rule,  if  a  party  suffer  judgment  to  pass  in  a  matter  wherein  he  might  have 
availed  himself  of  a  defense  at  law,  chancery  will  not  relieve  him ;  but  the  rule  applies  only 
in  cases  where  such  a  defense  would  authorize  a  Court  of  law  to  render  a  party  full  relief, 
in  the  case  presented  by  the  evidence. — Murphy  et  al.  v.  Blair,  184. 

2.  Where  a  party  could  have  set  up  the  facts  stated  in  a  bill  in  chancery,  under  the  general 
issue  in  ejectment,  but  success  in  that  action  would  havo  resulted  in  an  unqualified  judgment, 
because  a  judgment,  a  sheriff's  sale,  and  certain  deeds,  referred  to  in  the  bill,  would  still  be 
outstanding  as  clouds  upon  the  title,  it  was  held  that  the  party  might  resort  to  a  Court  of 
equity,  and  that  that  Court  might  determine  the  whole  controversy. — Ibid. 

3.  Where  the  setting  aside  of  an  execution  is  all  the  relief  to  which  a  party  is  entitled,  it  must 
be  sought  in  a  Court  of  law;  but  it  may  be  well  sought  in  a  Court  of  equity, in  connection 
with  relief  not  attainable  at  law. — Ibid. 

CLERICAL  ERROR. 
See  Exceptions,  1;  Judgment,  1. 

CONFESSION  OF  GUILT. 

1.  At  common  law,  it  is  for  the  Court,  and  not  the  jury,  to  decide  whether,  under  the  dream- 
stances  of  the  case,  a  confession  of  guilt  is  admissible;  but  the  statute  allows  all  confes- 
sions, save  those  produced  by  threats,  to  be  given  in  evidence.— The  State  v.  Freeman,  100. 

2.  The  words  addressed  to  the  accused  must  involve  a  threat;  and  the  motive  to  confess,  pro- 
duced thereby,  must  be  such  as  to  so  operate  on  his  mind  as  to  render  it  doubtful  whether 
the  confession  is  worthy  of  credit— iWef. 

3.  Prosecution  for  stealing  three  twenty-dollar  gold-pieces.    The  defendant,  upon  his  arrest, 
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was  told  that  there  was  "no  use  in  denying  it;  that  the  gold-pieces  had  been  found  where 
he  passed  them;  that  he  had  better  own  up  to  it."  He  then  confessed  the  larceny.  Held, 
that  this  language  was  that  of  inducement,  and  that,  under  the  statute,  the  confession  was 
admissible  in  evidence.— Ibid. 

CONFESSION  OP  JUDGMENT. 

See  Judgment  bt  Confession. 

CONSIDERATION. 
See  Deed,  5;  Promissory  Notes,  2. 

CONSTITUTIONAL  LAW. 

1.  An  act  of  1859  is  entitled  "An  act  to  amend  section  eleven  of  an  act  entitled  'An  act  to 
establish  Courts  of  Common  Pleas,  and  defining  the  jurisdiction  and  duties  of,  and  provid- 
ing compensation  for,  the  judges  thereof/  approved  May  14, 1852 — so  as  to  extend  the 
jurisdiction  of  said  Court  in  certain  cases."  Held,  that  the  latter  part  of  the  title  embraces 
f  2  of  the  act,  extending  or  increasing  the  jurisdiction  of  the  Court  in  criminal  cases.-— 
Reedr.  The  State,  641. 

2.  It  is  not  necessary,  under  the  constitution,  that  all  matters  properly  connected  with  the 
principal  subject-matter  of  a  statute  shall  be  expressed  in  its  title. — Ibid. 

3.  Section  1  of  the  act  above  mentioned  sets  out  and  amends  f  11  of  the  act  of  1852,  touch- 
ing the  civil  jurisdiction  of  the  Common  Pleas,  and  $  2,  extending  the  jurisdiction  of  the 
Court  in  criminal  cases,  is  added.  Held,  that  the  subject-matter  of  the  act  of  1852  was  the 
jurisdiction  of  the  Court,  and  that  of  the  act  of  1859,  was  the  increase  of  that  jurisdiction; 
and  hence,  4  2  of  the  latter  act  is  a  part  of  the  amendment  of  $  11  of  the  former  act.— 
Ibid. 

4.  The  mode  of  initiating  and  conducting  prosecutions  for  criminal  offenses  must  be  uniform 
in  the  same  Court,  but  it  may  be  different  in  different  Courts.  Thus,  in  the  Circuit  Court, 
prosecutions  for  felonies  are  initiated  by  indictment;  but  under  the  act  of  1859,  they  may 
be  commenced  in  the  Common  Pleas  by  affidavit  and  information. — Ibid. 

See  Doweb,  5;  Lottery,  2;  Office,  &o.,  and  Waldo  v.  Wallace,  569,  at  length;  Rail- 
road Company,  1. 

CONTINUANCE. 

1.  An  application  for  a  continuance  cannot  be  repeated  upon  a  second  affidavit  upon  the  same 
facts  stated  in  the  first.— Garrett  v.  Garrett,  407. 

2.  An  affidavit  for  a  continuance  omitting  to  state  that  affiant  believes  the  facts  set  out  to  be 
true,  is  insufficient.— Fautett  v.  Voss,  525. 

See  Interrogatories,  2;  Practice,  27. 

CONTRACT. 

1.  Whore  representations,  as  to  the  superiority  of  a  patented  machine,  and  the  demand  for  it, 
are  confined  to  general  statements  or  expressions  of  opinion,  upon  facts  equally  within  the 
knowledge,  or  open  to  the  reasonable  inquiry  of  either  party,  a  right  to  rescind  a  contract 
of  purchase  of  the  patent  could  not  arise,  as  a  matter  of  course,  because  of  the  falsity  of 
such  representations. — Gatling  v.  Newell  et  al.,  118. 

2.  Representations  touching  the  existence  of  circumstances  connected  with,  and  the  terms  of, 
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contract*  at  various  places  for  the  manufacture  and  sale  of  a  patented  machine,  are  such, 
that  the  law  presumes  the  party  making  them  (in  this  case  the  vendor  of  the  patent)  to  be 
rally  cognizant  of  their  truth  or  falsity;  and  such  representations  having  relation,  in  this 
case,  to  the  income  derived  from  the  machine,  and  to  private  contracts  to  which  the  other 
contracting  parties  (the  vendees  of  the  patent)  were  strangers,  they  were  not  open,  as  s 
matter  of  right,  to  their  inquiry  pending  negotiations  for  the  purchase;  but  they  were, 
nevertheless,  such  representations  as  they  had  a  right  to  rely  upon. — Ibid. 

3.  Semble,  that  a  complaint  may  ask  a  rescision  of  a  contract,  or,  if  that  cannot  be  had,  dam- 
ages for  its  violation. — Ibid. 

4.  The  case  between  these  parties,  reported  in  9  Ind.  R.  572,  modified  in  this :  that  it  grces 
too  great  weight  to  the  intrinsic  value  of  the  patent,  in  determining  the  validity  of  certain 
contracts  for  its  manufacture  and  sale. — Ibid. 

5.  Suit  upon  a  written  agreement  for  the  delivery  of  four  thousand  bushels  of  corn  on  board 
of  a  canal  boat— two  thousand  bushels  to  be  delivered  on  the  20th  of  August,  1856,  and  two 
thousand  bushels  on  the  30th  of  the  same  month.  Five  hundred  dollars  was  to  be  paid  down, 
500  dollars  on  the  8th  of  August,  1856,  and  200  dollars  "upon  the  delivery  of  each  load/' 
in  all,  1,400  dollars.  The  complaint  averred  that  the  defendant  was  engaged  in  buying 
corn,  and  possessed  a  warehouse,  at  which  the  corn  was  to  be  delivered  on  board  the  boat. 
There  was  no  controversy  about  the  two  thousand  bushels  first  to  be  delivered.  It  was 
averred  that  before  the  80th  of  August,  at  the  instance  of  the  defendant,  the  time  for  the 
delivery  of  the  last  two  thousand  bushels  was  extended,  by  agreement  of  the  parties,  with- 
out fixing  any  day  for  performance;  and  that  on  the  3d  of  September,  1856,  the  defendant 
informed  the  plaintiffs  that  the  last  two  thousand  bushels  was  ready  for  delivery  whenever 
they  would  send  a  boat  (but  no  day  was  fixed  for  such  delivery),  and  requested  payment, 
which  was  made.  General  averment  of  performance  on  the  part  of  the  plaintiff*,  and  mat 
on  the  6th  of  September,  1856,  they  demanded,  and  were  ready  to  receive,  said  two  thousand 
bushels;  but  that  the  defendant  failed,  and  still  fails,  to  deliver  the  same,  nor  did  he  have  it 
to  deliver.  Answer,  admitting  the  execution  of  the  agreement,  the  payment  of  the  money, 
and  that  the  defendant  was  engaged  in  buying,  &c,  and  averring  that  he  delivered  the  first 
two  thousand  bushels;  that  at  the  time  of  payment  m  full,  to-wit,  September  3, 1856,  he  had 
on  hand  and  ready  for  the  plaintiffs,  in  his  warehouse,  the  two  thousand  bushels  yet  at  that 
time  due  upon  the  contract,  and  so  informed  the  plaintiffs ;  that  no  arrangement  as  to  the 
time  of  receiving  the  corn  was  made;  that  the  corn  not  being  called  for  by  the  plaintiffs, 
remained,  &c,  until  the  6th  of  the  same  month,  when  it  was  destroyed  by  fire;  wherefore 
it  was  impossible  to  put  the  same  on  board  the  boat;  that  the  contract  was  folly  performed 
by  the  defendant,  except  transferring  the  corn  from  the  warehouse  to  the  boat;  that  the  pro- 
perty, after,  &c.,  became  and  was  the  property  of  the  plaintiffs,  subject  to  their  control. 
Demurrer,  because  the  answer  did  not  state  facts  sufficient,  &c.,  sustained.  Amended  an- 
swer, admitting  all  the  facts  stated  in  the  complaint,  except  the  averments  of  performance 
by  the  plaintiffs,  and  averring  that  they  did  not  perform  in  this,  that  they  failed  to  send  s 
boat  within  a  reasonable  time,  although  the  corn  had  been  set  apart  and  measured,  and  was 
ready  to  be  transferred  to  the  boat  at  the  time  of  the  receipt  of  the  full  amount  of  the  pur- 
chase-money, and  remained  so  set  apart,  &c.,  until  the  morning  of  the  6th  of  September,  when 
the  same,  yet  being  in  the  warehouse,  by  reason  of  the  want  of  diligence  upon  the  part  of 
the  plaintiffs,  was  destroyed  by  fire,  &c.  Demurrer,  for  the  same  cause  as  before,  sustained. 
Held,  that  the  original  answer  was  bad,  and  the  amended  answer  good  en  demurrer;  mat 
the  admeasurement  and  setting  apart  of  the  corn,  and  the  payment  in  full  of  the  6um  to  he 
paid  on  delivery,  completed  the  sale;  that  the  transfer  of  the  corn  from  the  warehouse  to 
the  boat,  although  necessary  to  complete  performance,  was  waived,  as  necessary  to  a  com- 
pletion of  the  sale.— Scott  v.  King  et  al.,  203. 
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6.  A.  placed  four  hundred  bushels  of  wheat  in  the  mill  of  B.,  upon  the  terms  that  the  latter 
might  mix  it  with  his  own,  convert  it  into  flour  when  he  pleased,  sell  the  flour,  and  appro- 
priate the  proceeds  to  his  own  use,  but  that,  whenever  A.  saw  fit,  he  had  a  right  to  exact 
from  B.  the  same  quantity  in  kind  of  wheat,  or  the  amount  of  flour  so  much  wheat  would 
make,  or  the  then  price  of  wheat  per  bushel,  in  money.  After  the  delivery  of  the  wheat, 
but  before  A.  had  made  a  demand  of  B.  for  anything  in  return,  the  mill,  and  the  wheat  then 
in  store  in  it,  were  consumed  by  fire. 

Held,  that  the  contract  was  one  of  sale,  and  not  of  bailment,  and  the  loss  must  fall  on  B. — 
CarlisU  v.  Wallace,  252. 

7.  Where  the  plaintiff's  covenant  or  stipulation  constitutes  only  a  part  of  the  consideration 
of  the  defendant's  contract,  and  the  defendant  has  actually  received  a  partial  benefit,  and 
the  breach  on  the  part  of  the  plaintiff  might  be  compensated  in  damages,  an  action  may  be 
supported  against  the  defendant,  without  averring  performance  by  the  plaintiff. — Boyle  v. 
Guysinger,  273. 

8.  Where  a  party,  before  the  time  fixed  for  the  performance  of  an  agreement,  disables  him- 
self to  perform  it  on  his  part,  no  demand  of  performance  is  necessary. — Ibid. 

9.  Suit  for  the  rescission  of  a  contract  for  .the  conveyance  of  land,  on  account  of  fraud  in  ob- 
taining the  contract  The  complaint  alleged  that  one  of  the  defendants  was  the  plaintiff's 
agent  for  the  care  of  the  land  and  to  procure  a  purchaser;  that,  in  his  correspondence  as 
such  agent,  he  fraudulently  misrepresented  the  value  of  the  land,  and  induced  the  plaintiff 
to  sell  it  to  the  other  defendant,  who  had  notice  of  the  fraud,  for  one-half  its  value— the 
defendants  having  a  contract  between  themselves  for  the  conveyance  of  one-half  of  the 
land  to  the  agent,  he  furnishing  half  the  purchase-money. 

Held,  first,  that  the  correspondence  was  admissible  in  evidence  to  prove  the  agency,  and,  per- 
haps, the  fraud. 

Second,  that  the  agent  was  a  proper  party  to  the  suit. 

Third,  that  the  agent,  being  a  proper  party,  could  not  testify  as  a  witness  in  relation  to  mat- 
ter going  to  defeat  the  action  against  both  defendants,  though  he  might  testify  as  to  matters 
affecting  the  recovery,  or  the  amount  of  it,  against  his  co-defendant  alone.— Boy  et  al.  v. 
Haviland,  364. 

10.  A  party  from  whom  a  contract  has  been  obtained  by  fraud,  may  have  his  action  for  its< 
cancellation,  though  it  be  not  signed  by  the  defendant. — Ibid. 

11.  In  a  suit  for  the  rescission  of  a  contract  for  the  conveyance  of  land,  on  account  of  fraud 
in  obtaining  the  contract,  the  defendants  answered  that  they  had  made  valuable  improve- 
ments, but  did  not  describe  them  nor  state  their  value.  Held,  that  the  matter  was  not  well 
pleaded;  and  that  if  it  had  been,  it  is  not  clear  that  the  defrauding  party  could  avail  him- 
self of  the  defense  to  prevent  a  rescission.— Ibid. 

12.  Action  by  the  appellees  against  the  appellant  to  enforce  the  specific  performance  of  acon*- 
tract.  The  complaint  alleges  that,  on  the  1st  of  November,  1852,  the  defendant  sold  to  the 
plaintiffs,  a  certain  tract  of  land,  and  executed  to  them  a  title-bond,  conditioned  that  he 
would,  upon  the  payment  of  a  joint  note  by  plaintiffs,  then  executed  to  the  defendant,  for 
the  sum  of  60  dollars,  payable  on  the  25th  day  of  December,  1852,  execute  %  deed,  &c,;  that 
on  the  25th  of  December,  1857,  and  on,  &c.,  the  plaintiffs  tendered  the  amount  of  said  note,, 
and  interest,  &c.,  and  also  a  deed  properly  prepared,  &c.,  and  demanded  that  the  same 
should  be  executed;  that  defendant  refused  to  perform,  &c.;  that  the  money  was  brought 
into  Court,  &c.  Prayer,  that  defendant  be  compelled  to  perform  the  contract,  and  for  re- 
lief, &c.  The  defendant  answered,  that  he  did,  on  the  day  the  note  became  due  and  the 
contract  was  to  be  performed,  tender  a  deed,  prepared  in  pursuance  of  said  contract,  and  the 
note,  to  McCoy,  one  of  said  plaintiffs  (the  other  having  left  the  country),  and  demand  pay- 
ment of  said  note;  that  Mc Coy  refused  to  pay  the  note,  which  was  then  surrendered  to  him, 

Vol.  XIL-44 
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and  he  abandoned  the  contract;  that  defendant,  afterwards,  in  1858,  sold  the  land  to  one  IF., 
received  the  purchase-money  therefor,  and  executed  a  deed;  that  W.  had  no  notice  of  the 
contract  of  plaintiffs,  &c  Held,  that  the  answer  was  good  on  demurrer. — Lane  v.  Ready  et 
al.,  475. 

13.  Where  a  party  has  received  benefit  from  a  contract,  as  a  conveyance  of  land,  or  rents  and 
profits  for  the  use  and  occupation  of  it,  he  must,  to  entitle  him  to  rescind,  offer  to  return 
what  he  has  received,  and  demand  back  what  he  has  paid;  but  if  he  has  received  nothing, 
he  may  rescind  at  once,  by  bringing  an  action  for  what  he  has  paid,  as  for  money  obtained 
from  him  by  fraud.— Herbert  v.  Stanford,  503. 

14.  The  defendant  asked  leave  to  prove  that  the  specific  articles  paid  on  the  contract  were  not 
worth  the  stipulated  price.  It  was  not  proposed  to  prove  that  any  fraud  or  misrepresenta- 
tion had  been  made  concerning  them,  but  simply  that  the  party,  with  full  opportunity  of  in- 
specting and  judging,  had  voluntarily  fixed  the  price  he  would  give  for  them  at  more  than 
they  were  worth.  Held,  that,  had  the  articles  been  delivered  without  a  stipulated  price,  or 
had  there  been  fraud  or  warranty,  the  evidence  offered  might  have  been  proper;  but  as,  in 
the  absence  of  these,  the  parties  had  agreed  upon  die  value  of  the  articles,  less  than  the  sum 
named  in  that  agreement,  could  not  be  the  proper  measure  of  the  value  in  this  suit  against 
the  defrauding  party.    The  evidence  offered  was  properly  rejected. — Ibid. 

15.  Complaint  that  W.  and  B.t  on,  &c.,  put  into  the  hands  of  F.  400  dollars,  to  buy  hogs  for 
them,  at  five  dollars  per  hundred  weight  gross,  if  they  could  be  had  at  that  price,  and  if  not, 
the  defendant  was  to  refund  the  money;  that  at  the  time  he  received  the  money,  he  exe- 
cuted a  receipt,  which  was  filed  with  the  complaint;  that  the  defendant  never  furnished  or 
delivered  to  the  plaintiffs  any  hogs,  in  performance  of  his  undertaking,  but  excused  himself 
from  such  performance  by  asserting  that  he  could  not  buy  hogs  at  the  price  stipulated,  and 
on,  &c.,  refunded  245  dollars,  50  cents,  of  said  400  dollars,  leaving  a  balance  of  154  dollars, 
50  cents,  which  he  refuses  to  refund,  &c.  Defendant,  in  his  answer,  says  "he  bought  145 
dollars,  50  cents'  worth  of  hogs  for  the  plaintiffs,  and  had  them  ready  to  deliver,  on  his  farm, 
&c,  on,  &c,  at  five  dollars  per  hundred  weight  gross,  in  part  performance  of  said  contract, 
and  still  has  them  on  said  farm,  ready  to  be  delivered  to  the  plaintiffs,  and  he  offered  so  to 
deliver  them  on  that  day;  but  the  plaintiffs  refused  to  receive  them;  and,  further,  that  the 
plaintiffs  and  defendant  then  and  there,  in  consideration  of  the  refunding  of  the  balance  of 
said  400  dollars,  as  alleged  in  the  complaint,  rescinded  the  contract  so  mr  as  he  was  bound 
(hereby  to  purchase  the  residue  of  said  hogs — he,  the  defendant,  having  executed  and  per- 
formed that  part  of  the  contract  which  was  not  rescinded  by  agreement  of  the  parties,  by 
purchasing  the  hogs,  now  on  his  farm,  for  the  plaintiffs."  Held,  that  this  defense  is  inaccu- 
rate in  point  of  form;  but  as  the  Court  explained  it,  it  was  sufficient. — Francis  v.  Warren 
et  al.,  563. 

See  Custom  and  Usage;  Damages,  7;  Forwarding  Goods;  Lkasb;  Limitations, 3, 4 ; 
Partnership,  1,  2;  Pleading,  1,  2. 

CONVEYANCE. 

1.  A  conveyance  executed  with  the  intent  to  defraud  creditors,  is  not  rendered  valid  by  the 
circumstance  that  it  was  executed  upon  an  adequate  consideration. — Ruffing  et  al.  v.  TtUon 
et  al.,  259. 

2.  If  a  conveyance  be  made  colorably  with  intent  to  defraud  existing  creditors,  it  may  be 
avoided  by  subsequent  creditors. — Ibid. 

See  Deed;  Husband  and  Wife,  15, 16, 17;  Infancy,  1. 
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CORPORATIONS. 

1.  Assumpsit  by  ft  railroad  company  on  a  subscription  of  stock.  Trial  upon  the  general 
issue.  The  plaintiffs  proved  by  their  secretary  that  certain  books  had  come  into  his  posses- 
sion from  his  predecessor,  as  books  of  the  company,  one  of  which  purported  to  contain 
subscriptions  to  their  capital  stock,  and  another,  to  contain  their  proceedings.  Certain  en- 
tries in  these  books  were  admitted  in  evidence.  The  subscription-book  contained  resolu- 
tions of  the  directors,  fixing  the  amount  of  a  share,  the  terms,  &c.  To  these,  the  declara- 
tion averred  that  the  defendant  placed  his  signature,  with  the  number  of  shares  he  desired. 
The  resolutions  were  specially  set  forth  in  the  declaration. 

Held,  first,  that  the  proof  of  the  identity  of  the  instrument  offered  in  evidence,  with  that  de- 
clared on,  was  sufficient,  if,  indeed,  such  proof  was  at  all  necessary. 

Second,  that  under  the  issue,  proof  of  the  execution  of  the  instrument  was  not  necessary. 

Third,  that  under  the  decision  in  Judah  v.  The  American  Live  Stock  Ins.  Co.,  4  Ind.  R.  333,  the 
admission  of  the  extracts  from  the  books  of  the  company,  was  not  error. — Breedlove  v.  The 
Martinsville,  j*c,  Railroad  Co.,  114. 

2.  The  terms  of  payment  contained  in  the  resolutions  subscribed  were,  that  one  dollar  be  paid 
in  hand  on  each  share,  at  the  time  of  subscribing,  and  that  10  per  cent,  on  each  share  be 
paid  every  sixty  days  after  the  work  shall  be  put  under  contract.  The  work  was  put  under 
contract  in  1850;  but  there  was  no  evidence  that  the  defendant  had  notice  of  that  fact,  nor 
that  any  call  had  been  made  for  the  payment  of  installments,  or  payment  demanded,  though 
the  declaration  alleged  such  demand.    Held,  that  such  notice  was  not  necessary *—Ibid. 

3.  An  action  for  damages  lies  against  a  corporation  for  refusing  to  permit  a  transfer  of  stock. 
— Helm,  President,  &c.,  v.  Swiggett,  194. 

4.  Perhaps  a  mandamus  would  lie. — Ibid. 

See  Basks  and  Banking;   Evidence,  20;   Railroad  Company;   Subscription  of 

Stock. 

COSTS. 

1.  Where  the  demand  proved  by  the  plaintiff  is  reduced  below  50  dollars  by  any  defense 
other  than  payment,  the  defendant  is  liable  to  judgment  for  costs. — Bates  v.  Kuhn,  355. 

2.  In  determining  whether  a  recovery  on  appeal  from  a  judgment  of  a  justice  of  the  peace 
is  reduced  five  dollars  or  not,  the  sums  recovered  are  the  guide,  without  regard  to  interest 
upon  the  justice's  judgment,  or  upon  the  claim  sued  on. — Turner  et  cd.  v.  Simpson,  413. 

3.  Suit  before  a  justice  of  the  peace,  upon  a  promissory  note  for  the  payment  of  22  dollars. 
The  justice  gave  judgment  for  the  plaintiff,  and  the  defendants  appealed.  In  the  Common 
Pleas,  they  moved  to  dismiss  the  cause,  on  the  ground  that  the  plaintiff  had  not,  when  he 
commenced  his  suit  before  the  justice  (he  being  a  non-resident  of  the  county  in  which  it 
was  commenced),  given  security  for  costs.  Fending  this  motion,  the  plaintiff  oflered  to 
give  such  security;  but  his  offer  was  refused.  The  defendants'  motion  was  sustained,  and 
the  cause  dismissed,  &c.  The  record,  though  it  shows  that  the  defendants  appeared  before 
the  justice,  and  contested  the  plaintiff's  suit,  fails  to  show  that  they  even  suggested  his  non- 
residency.  Held,  that  the  defendants  having  appealed,  the  cause  must  be  considered  in  the 
Common  Pleas  de  novo,  and  the  result  is,  that  security  for  costs  could  not  be  required  in 
that  Court,  unless  the  plaintiff  was  a  non-resident  of  the  state. — Coffey  v.  Collier  et  a/., 

565. 

4.  If  a  defendant  in  a  suit  before  a  justice  of  the  peace,  appear  and  answer,  and  afterwards 
refuse  to  defend  further,  on  the  ground  that  he  is  not  a  resident  of  the  county,  letting  his  ap- 
pearance stand,  the  justice  must  proceed  with  the  cause;  and  if  judgment  be  rendered 
against  him,  and  he  appeal  and  reduce  the  judgment  five  dollars  or  more,  he  will  be  re* 
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garded  as  having  appeared  in  both  Courts,  and  the  costs  in  the  appellate  Court  most  go 

against  the  plaintiff.— iTofeomft  t.  McDomald,  566. 

See  Samoa,  8;  Partus,  7. 

COUNTER-CLAIM. 

Where  a  counter-claim  is  pleaded,  the  jury  may  find  for  the  defendant  any  excess  over  the 
amount  proven  by  the  plaintiff. — Gordon  v.  George,  406. 

See  Set-Off. 

COUBT-HOU8E. 

The  statute  of  1848  authorized  the  Court  of  Probate  to  be  held  at  the  clerk's  office,  and  de- 
clared that  the  place  where  the  Court  was  held  for  the  tune  being  should  be  considered  the 
courthouse.— Skull  et  al.  r.  Kennon  et  as.,  34. 

CRIMINAL  LAW. 

1.  If  an  indictment  is  conveniently  legible,  it  will  not  be  held  bad  because  h  contains  infer- 
'  lineations;  and  in  the  absence  of  anything  appearing  upon  the  face  of  a  written  instrument, 
or  being  shown  extrinsically,  tending  to  prove  that  interlineations  were  made  subsequently 
to  its  execution,  it  will  be  presumed  they  were  made  before  or  at  its  execution. — Freed 
v.  Tks  State,  670. 
3.  In  the  absence  of  anything  tending  to  show  the  contrary,  if  the  record  recite  a  jury  of 
twelve  lawful  men,  it  will  be  presumed  mat  the  panel  of  jurors  possessed  the  requisite  quali- 
fications.— Ibid. 

3.  For  evidence  deemed  sufficient  to  sustain  a  verdict  of  guilty,  on  an  indictment  for  murder, 
see  the  opinion,  point  3.— Ibid. 

4.  The  Court,  in  this  case,  gave  the  following  instruction:  "Evidence  which  tends  to  es- 
tablish the  defendant's  guilt,  also  tends,  in  an  equal  degree,  to  prove  that  he  was  present 
at  the  time  and  place  when  and  where  the  deed  was  committed;  and,  if  he  seeks  to  prove 
an  alibi,  he  must  do  it  by  evidence  which  outweighs  that  given  for  the  state,  tending  to  fix 
his  presence  at  the  time  and  place  of  the  crime."  Held,  that  this  was  error;  that  if  the 
evidence  on  behalf  of  the  prisoner  raises  a  reasonable  doubt  of  the  truth  of  the  charge, 
he  must  be  acquitted,  and  this  doubt  may  arise  from  the  whole  of  the  evidence  in  the  case; 
that  the  rule  is  in  nowise  different  in  a  case  where  the  defendant  sets  up  an  alibi,  from  what 
it  is  where  other  affirmative  matter  is  relied  on.—Ibid. 

See  Confession  or  Guilt;  Constitutional  Law,  8;  Evidence,  1  to  4;  Justice  or 
the  Peace,  2;  Shebiff,  6. 

CUSTOM  AND  U8AGE. 

A.  placed  four  hundred  bushels  of  wheat  in  the  mill  of  B.,  upon  the  terms  that  the  latter 
might  mix  it  with  his  own,  convert  it  into  flour  when  he  pleased,  sell  the  flour,  and  appropri- 
ate the  proceeds  to  his  own  use,  but  that,  whenever  A.  saw  fit,  he  had  a  right  to  exact  from 
B.  the  same  quantity  in  kind  of  wheat,  or  the  amount  of  flour  so  much  wheat  would  make, 
or  the  then  price  of  wheat  per  bushel,  in  money.  It  was  claimed  that  it  was  a  custom 
at  Indianapolis,  that  when  a  miller  received  wheat  upon  the  terms  above  stated,  it  was  at 
the  risk  of  the  seller  till  he  called  for  his  pay.  Bold,  that  such  a  custom  could  only  be 
proved  by  showing  that  the  Indianapolis  millers  had  long  been  in  the  habit  of  thus  receiving 
wheat,  and  losing  it,  or  having  it  destroyed,  and  that  the  sellers  did  not  claim  pay  for  it— 
Carlisle  v.  Wallace,  252. 
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D. 

DAMAGES. 

1.  A  judgment  will  not  be  reversed  for  *  failure  to  assess  nominal  damages.— Patton  v.  Ham- 
ilton, 256. 

2.  The  party  on  whose  behalf  an  assessment  of  damages  is  made,  must  tender  the  amount 
assessed  before  the  right  of  entry  can  arise;  and  if  it  should  be  important  that  entry  should 
be  made  before  an  appeal  from  the  assessment  can  be  disposed  of,  the  party  entering  will 
not  be  precluded  from  further  litigating  the  amount  of  damages  by  making  such  tender  as 
would,  under  the  constitutional  provision,  authorise  him  to  enter.  The  tender  should  be 
the  full  amount  of  the  assessment.  The  met  that  it  is  accepted,  will  not  change  the  rights 
of  the  parties. — The  Indianapolis,  fa.,  Railroad  Co.  v.  Brower,  874. 

8.  An  appeal  lies  from  the  decision  of  the  Circuit  Court  in  a  proceeding  for  the  assessment  of 
damages. — Piper  et  al.  t.  The  ConnersvUle,  fa,  Turnpike  Co.,  400. 

4.  Hie  general  law  providing  for  appeals  to  the  Supreme  Court  (2  R.  8.  p.  158,  $  550),  re- 
pealed the  provision  of  the  statute  (1  B.  8.  p.  895,  $  7)  making  the  decision  of  the  Circuit 
Court  final  in  such  cases. — Ibid. 

5.  The  Court,  in  this  case,  by  agreement  of  parties,  ordered  that  three  viewers  should  examine 
certain  premises,  and  assess  the  damage  occasioned  by  the  construction  of  the  road  through 
them,  and  that  if  they  should  desire  to  hear  evidence,  they  must  notify  the  parties;  and  the 
parties  acquiesced  in  the  order.  Two  of  the  viewers  did  not  desire  to  hear  evidence;  but 
made  their  report  upon  their  examination  of  the  premises. 

Held,  first,  that  it  could  not  be  objected  that  the  assessment  was  made  without  hearing 
evidence. 

Second,  that  the  viewers  were  not  a  jury;  that  by  the  agreement  to  an  assessment  by  view- 
ers, the  right  to  a  jury  was  waived ;  that  the  action  of  a  majority  of  the  viewers  was  suffi- 
cient.— Ibid. 

6.  In  a  suit  upon  an  agreement  to  deliver  a  certain  amount  in  cash  notes,  the  value  of  the 
notes,  as  found  by  the  jury,  and  not  the  amount  stated  in  the  agreement,  is  the  measure  of 
damages. — Williams  v.  Jones  et  al.,  561. 

7.  Where  A.  agreed  with  a  surviving  partner  that  if  the  latter  would  apply  the  assets  of  the 
firm  to  the  payment  of  an  individual  debt  of  the  deceased  partner,  he,  A.,  would  pay  the 
debts  of  the  firm,  it  was  held,  that  a  right  of  action  would  accrue  upon  the  breach  of  the 
undertaking  by  A.,  and  mat  the  measure  of  damages  would  be  the  amount  that  was  to  have 
been  paid  by  A.—Weddle  v.  Stone,  625. 

8.  A.  built  a  mill  and  dam,  and  proceeded  to  obtain  a  writ  of  ad  quod  damnum.  The  jury 
found  that  the  mill  was  of  public  utility,  and  that  no  injury  would  result  from  its  erection, 
except  to  B.,  whose  lands  were  overflowed  and  injured  50  dollars.  B.  appeared  in  the 
Circuit  Court  and  filed  nine  pleas.  The  last  five  were— 5th.  That  the  damage  to  the  lands 
was  more  than  50  dollars,  to-wit,  500  dollars.  6th.  That  he  (£.)  was  the  owner  of  a  mill, 
&c.,  above  that  of  A.,  which  was  greatly  injured,  &c.  7th.  That  he  was  the  owner  of  a  cer- 
tain spring,  &c.,  which  was  greatly  injured.  8th.  That  a  mill  privilege  owned  by  B.,  on 
his  land  above  said  mill,  was  greatly  injured  over  and  above  said  assessment,  to-wit,  500 
dollars.  9th.  That  a  flume,  bulkhead,  and  race,  owned  by  £.,  above  said  mill,  was  ren- 
dered valueless,  to  his  injury  50  dollars,  over  the  amount  assessed,  Ac.  Issue  upon  the  6th, 
7th,  and  8th  pleas,  and  as  to  the  9th,  reply  mat  the  race,  bulkhead,  &c.,  were,  by  said  B., 
erected  in  bad  faith,  for  the  purpose  of  injuring,  &c.  Rejoinder  by  B.  taking  issue.  Trial 
by  jury;  failure  to  agree.  Several  terms  afterwards,  B.  moved  to  dismiss  the  proceeding. 
The  record  states  that  the  Court,  "after  hearing  the  proofs  and  allegations  of  said  defend- 
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ant  in  faror  of  said  motion,  and  the  proofs  and  allegations  of  die  parties,  both  in  rapport  of 
and  against  said  motion,  issues,  and  traverses,  made,  joined,  and  tendered,  as  aforesaid, 
except  as  to  the  amount  of  damage  assessed  by  the  jury  of  inquest,  on  which  subject  evi- 
dence was  introduced  by  both  parties,  but  was  not  considered  by  the  Court  in  deciding  said 
motion,  the  Court  found  for  the  plaintiffs,  and  OTerruled  said  motion."  Without  further 
trial,  the  inquest  was  confirmed.  Objections  by  B.,  that  he  had  no  notice  of  the  time  of 
holding  the  inquest;  that  the  form  of  the  oath  of  the  jury  was  wrong ;  and  that  die  confir- 
mation of  the  inquest  was  erroneous. 

Held,  first,  that  as  B.  appeared  at  the  first  term  after  the  return  and  filing  of  the  inquest,  sod 
did  not  make  either  of  the  first  two  objections,  it  is  too  late  on  appeal. 

Second,  that  the  issues  of  fact  upon  the  question  of  damages,  should  hare  been  disposed  of 

before  the  Court  should  bare  made  an  order  of  confirmation. — Wood  v.  Wilson  et  al.,  657. 

See  Contkact,  14;  New  Tbial,  2;  Pleading,  17;  Railkoad  Company,  7. 

DEDICATION. 

1.  To  constitute  a  dedication,  there  should  be  a  clear  intention  to  devote  the  ground  claimed 
to  have  been  dedicated  to  the  use  of  the  public — The  President,  £%.,  t.  The  City  of  Indian- 
apolis,  620. 

2.  Square  50,  in  the  town  of  Indianapolis,  was  dedicated  to  the  public  as  a  market  space,  by 
the  action  of  the  commissioners  appointed  to  lay  off  said  town  pursuant  to  the  act  of  1821. 
(Acts  of  1821,  p.  44, 4  4.)  By  an  act  of  1837,  the  Bouth  half  of  said  square  was  exchanged 
for  a  part  of  the  north  half  of  square  48,  and  deeds  in  fee  simple  made.  The  deed  to  the 
town  of  Indianapolis,  though  it  recites  that  it  was  given  in  consideration  of  the  south  half 
of  square  60,  does  not  express  the  purpose  of  the  grant. 

Held,  that  by  the  act  of  1837,  the  part  of  square  48  was  dedicated  to  the  public  in  lieu  of  the 
half  of  square  50;  and  that  act,  being  a  public  one,  entered  into  and  formed  a  part  of  the 
deed,  and  rendered  a  statement  in  the  deed  of  the  purpose  of  the  grant  unnecessary. 

Held,  also,  that  said  part  of  square  48,  haying  been  so  dedicated,  it  could  not  be  sold  on  an 
execution  against  the  corporation  of  Indianapolis*— Ibid. 

DEED. 

1.  A  deed  fair  and  valid  upon  its  face,  is  evidence  of  an  honest  transaction ;  and,  until  it  is 
assailed  by  evidence,  effective  as  proof,  that  it  was  obtained  by  the  fraud  of  the  grantee,  be 
is  not  required  to  adduce  any  evidence  in  its  BuppoTt.^~Emng  et  al.  v.  Gray  et  al.,  64. 

2.  A.  purchased  a  tract  of  land  at  sheriff's  sale,  and  subsequently  conveyed  it  to  the  wife  of 
B.  Held,  that,  although  the  circumstances  of  the  case  may  tend  to  induce  the  conclusion 
that  A.  purchased  at  the  instance  and  with  the  money  of  B.,  yet  the  conveyance  to  the 
wife  must  be  held  valid,  unless  she  is  shown  to  have  participated  in  some  way  in  the  fraud- 
ulent conduct  of  B. — Ibid. 

3.  A  deed  cannot  be  avoided  on  the  ground  of  mental  incapacity  in  the  grantor,  produced  by 
intemperance,  unless  it  appear  that  at  the  time  he  executed  the  deed  he  was  incompetent  to 
perform  the  act. — Johnson  et  ux.  v.  Rockwell  et  al.,  76. 

4.  A  deed  by  husband  and  wife,  good  in  point  of  form,  and  properly  acknowledged,  and  in 
its  operative  parts  conveying  a  fee  simple,  is  not  vitiated  by  a  concluding  clause  assuming 
to  state  the  legal  effect  of  the  conveyance  as  to  the  wife— euch  clause  being  mere  surplus- 
age.— Ibid. 

5.  Evidence  may  be  heard  to  show  that  there  was  no  consideration  for  a  deed. — Andrew  v. 
Andrews  et  al.,  348. 

6.  A  deed  drawn  by  mistake  for  a  different  interest  from  that  intended  to  be  conveyed,  may 
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be  corrected,  if  the  mistake  be  clearly  proved.    A  deed  of  gift  is  no  exception  to  the  rule. 
—Ibid. 
7.  If  a  party,  by  inch  mistake,  hold  a  greater  estate  than  belongs  to  him,  and  conrey  it  to  an 
innocent  purchaser,  receiving  the  consideration,  he  may  be  treated  as  a  trustee  for  the  real 
owner. — Ibid. 

See  Dedication,  2;  Evidence,  16, 17;  Pasties,  6. 

DEFAULT. 
See  Judgment  bt  Default. 

DELIVEBY-BOND. 

1.  If  a  complaint  upon  a  delivery-bond  refers  to  the  debt,  interest,  and  costs,  shown  by  the 
execution,  as  the  amount  demanded  in  the  suit,  and  it  appears  by  such  reference  that  the 
amount  is  within  the  jurisdiction,  it  is,  in  this  respect,  sufficient.— Paul  et  al.  v.  Arnold., 
197. 

S.  The  statute  (2  B.  S.  pp.  138, 139,  SS  457, 458),  contemplates  the  insertion  in  a  delivery- 
bond  of  a  stipulation  that  the  execution-defendant  may  dispose  of  the  property;  but  as  the 
stipulation  is  for  his  benefit,  if  he  execute  the  instrument  without  inserting  it,  it  will  be  pre- 
sumed that  he  waived  it,  and  the  bond  will  be  valid  without  it.— Ibid. 

DEMAND. 
See  Pledge,  3. 

DEPABTTJBE. 
See  Pleading,  5,  6. 

DEPOSITIONS. 

See  Morgan  v.  Montgomery,  550. 

DEPUTY. 
See  Sheriff,  5. 

DESCENTS. 
See  Husband  and  Wife,  10. 

DISCONTINUANCE. 

Under  the  statute  of  1843,  a  cause  was  not  discontinued  by  a  failure  of  the  clerk  to  enter 
continuances,  though  such  entries,  when  made,  were  a  part  of  the  record,  as  were  the  en- 
tries of  the  filing  of  papers. — Shull  et  al.  v.  Kennon  et  nor.,  34. 

How  Waived.]  See  Practice,  14. 

DISCBETION. 
See  Judgment  bt  Default,  3;  Pasties,  8,  6;  Venue,  2. 

DISMISSAL. 
See  Practice,  15. 
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DIVORCE. 
See  Judgment,  5. 

DO  WEB. 

1.  A  dower  interest  in  the  real  estate  of  her  deceased  husband  accruing  to  the  widow  by  Tir- 
tue  of  the  marriage  is  assignable. — Strong  v.  Clem,  37. 

2.  The  right  of  the  widow  being  equitably  assignable,  may  be  enforced,  under  the  code,  in 
the  name  of  the  assignee. — Ibid. 

3.  Strong  v.  Bragg,  7  Blackf.  62,  though  correctly  decided  as  a  case  at  law,  was  incorrectly 
decided  as  a  case  in  chancery.— Ibid. 

4.  Where  a  husband,  before  the  6th  of  May,  1853,  owned  land  and  conveyed  it  in  fee  simple, 
his  wife  not  joining  in  the  deed,  and  after  the  taking  effect,  upon  that  day,  of  the  statute 
abolishing  dower  and  substituting  a  fee  simple,  the  husband  died,  the  wife  cannot  take 
either  dower  or  one-third  in  fee.— Ibid. 

5.  So  mr  as  the  statute  of  1858  provides  that  one-third  in  fee  of  land  so  conveyed  and  Tested 
%  in  the  purchaser,  shall  be  divested  ont  of  him  and  vested  in  the  widow  of  the  deceased 

grantor,  it  is  unconstitutional  and  roid.—Ibid. 

6.  Notwithstanding  the  statute  purports  to  abolish  existing  tenancies  by  the  curtesy  and  in 
dower  already  in  enjoyment,  it  can  only  be  held  to  take  away  inchoate  rights.— Ibid. 

See  Logan  v.  Walton,  639;  Sale,  5. 

E. 

EJECTMENT. 

A  recovery  in  an  action  for  trespass  commenced  before  a  justice  of  the  peace,  and  upon  the 
title  of  the  land  being  put  in  issue,  removed  to  a  Court  having  jurisdiction — no  judgment 
having  been  rendered  touching  such  tide  farther  than  it  might  be  supposed  to  enter  into 
the  determination  of  the  action  of  trespass,  and  no  determination  of  that  issue  having  been 
necessary  to  enable  the  Court  to  render  the  judgment — is  no  bar  to  an  action  of  ejectment. 
—Hargiu  v.  Goodman  et  al.,  629. 

See  Chancbby,  2;  Limitations,  6,  7. 

ELECTION. 
See  Waoeb. 

ERROR. 

1.  An  assignment  of  error  in  this — that  judgment  was  rendered  for  the  appellee  when  it  ought 
to  have  been  rendered  for  the  appellant— amounts  to  nothing.— Buffing  et  al.  v.  TXtton  et  al., 
259. 

2.  Assignment  of  error  thus,  "The  judgment  should  have  been  for  GaUettky,  and  not  for  Bar- 
rachnan."    Held,  hsA.—GaUettley  v.  Barrackman,  879. 

3.  Where  erroneous  instructions  of  the  Court  to  the  jury  upon  the  trial  of  a  cause,  constitute 
the  error  for  which  the  judgment  in  the  cause  is  reversed  by  the  Supreme  Court,  such  error 
will,  as  a  general  rule,  render  the  whole  trial  an  error,  so  far  as  to  compel  a  reversal  back 
through  the  trial  to  the  issue.  It  renders  a  second  trial  of  the  issue  necessary.  Such  was 
this  case;  and  the  reversal  carried  the  costs  of  the  erroneous  trial  had,  by  the  express  terms 
of  the  decision  in  8  Ind.  B.  896. — Doyle  t.  Kiaer,  474. 

4.  There  may,  perhaps,  be  cases  of  an  equitable  nature,  where  a  reversal  may  extend  through 
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a  part,  and  not  the  whole,  of  a  trial,  even  for  erroneous  instruction ;  but  this  is  not  one  of 
them.— 26W. 

EVIDENCE. 

I.  As  a  general  rale,  eridence  should  not  be  given,  either  in  criminal  or  aril  eases,  which 
does  not  directly  tend  to  the  proof  or  disproof  of  the  matter  in  issue.— LoveU  v.  The  State, 
18. 

8.  Under  this  rule,  the  facts  given  to  the  jury  in  a  criminal  case  should  consist  exclusively  of 

the  transaction  which  forms  the  subject  of  the  indictment. — Ibid. 
8.  Hence,  the  prosecution  cannot  prove  another  distinct  offense  for  the  purpose  of  raising  an 

inference  that  the  accused  is  guilty  of  the  offense  charged. — Ibid. 

4.  Thus,  where  the  indictment  contained  a  single  charge  of  incest,  which  was  proved  as  laid, 
the  state  cannot  prove  that  the  defendant  had  sexual  intercourse  with  the  prosecuting  wit- 
ness at  any  subsequent  time. — Ibid. 

5.  A  document  of  another  state  not  admissible  in  evidence  by  the  common  law,  will  be  reject- 
ed where  the  statute  of  the  foreign  state  is  not  produced,  though  such  a  document  of  this 
state  is  admissible  by  our  statute. — Johnson  et  al.  v.  Chamber*  et  al.f  102. 

6.  The  Courts  cannot  take  notice  of  the  statutes  of  a  foreign  state  changing  the  common  law. 
—Ibid 

7.  Upon  the  trial  of  this  cause,  it  appeared  that  a  written  contract  which  was  set  up  in  defense 
had  been  altered;  but  both  the  parties  conceded  the  alteration,  and  the  questions  of  value 
and  damages  were  examined  and  decided  upon  it  as  originally  executed.  Held,  that  evi- 
dence touching  conversations  as  to  who  had  made  the  alteration  was  irrelevant.— -Jones  v. 
Julian,  274. 

8.  Where  a  defendant  pleads  a  set-off,  the  plaintiff  may,  without  waiting  for  evidence  in  sup- 
port of  it,  prove,  in  the  first  instance,  that  it  had  been  settled  by  an  arbitration  between 
himself  and  the  defendant;  but,  after  having  gone  into  such  proof,  he  will  not  be  allowed, 
at  the  close  of  the  defendant's  evidence,  to  give  additional  proof  of  such  settlement.— 
Williams  v.  Dewitt,  809. 

9.  A  witness  having  stated  his  recollection  of  the  facts,  must  not  state  bis  understanding  and 
belief  from  such  facts.— Ibid. 

10.  Where  it  appears  that  the  items  of  an  account,  claimed  to  be  settled  by  arbitration,  were 
reduced  to  writing,  parol  evidence  of  its  contents  is  not  admissible  until  some  valid  reason 
is  shown  for  the  failure  to  produce  the  writing. — Ibid. 

II.  In  general,  a  party  may  offer  his  evidence  in  the  order  he  pleases;  but  where  a  previous 
fact  is  necessary  to  be  proved,  to  render  the  evidence  at  all  relevant,  the  Court  may  require 
proof  of  such  fact  as  a  condition  of  the  admission  of  the  evidence.— Nordyke  et  al.  v. 
Shearon  et  al.,  346. 

12.  In  a  suit  upon  an  attachment-bond,  the  plaintiff,  to  prove  that  the  attachment  was  wrong- 
fully obtained,  offered  in  evidence  the  record  of  the  suit  in  which  it  had  been  obtained,  and 
in  which  judgment  had  been  rendered  against  the  party  obtaining  it;  but  the  Court  re- 
jected the  record  because  it  had  not  been  filed  with  the  complaint.  Held,  that  this  was 
error.— Z>rop«r  et  al.  v.  Vanhorn  et  al.,  852. 

13.  In  a  suit  upon  an  attachment-bond,  a  contract  incidentally  involved  as  an  extrinsic  fact 
proper  to  be  proved  in  the  trial  of  an  issue,  may  be  proved  by  parol,  if  shown  to  be  de- 
stroyed.— Ibid. 

14.  In  a  suit  against  a  constable  and  his  sureties,  upon  his  official  bond,  an  execution,  legal 
en  its  face,  set  out  in,  and  constituting  a  material  portion  of,  the  complaint,  is  admissible  in 
evidence.— The  State  ex  rd.  Frisbie  v.  Hart  et  al.,  424. 
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15.  Entries  in  a  hymn  book,  proved  to  be  in  Hie  handwriting  of  a  parent,  or  made  by  direc- 
tion of  a  parent,  ante  litem  motam,  in  the  form  of  a  family  record,  are  admirable  in  evi- 
dence to  prove  the  age  of  a  child,  where  the  father  and  mother  are  dead,  and  the  child  has 
no  near  relative  in  the  state.— Coftms  v.  Grantham,  440. 

16.  Every  man  being  presumed  to  be  sane  until  the  contrary  appears,  the  rejection  of  evi- 
dence tending  to  prove  the  sanity  of  the  grantor  in  a  deed,  where  no  evidence  has  been  in- 
troduced to  prove  him  insane,  is  not  error. — Dearmond  et  al.  v.  Dearmond  et  aL,  465. 

17.  Where  a  complaint  to  set  aside  a  deed  was  not  grounded  on  the  incapacity  of  the  grantor, 
bnt  on  the  non-delivery  of  the  instrument,  testimony  of  incapacity  was  held  to  be  irrel- 
evant.—/taf. 

18.  Testimony  sought  to  be  evoked  on  cross-examination,  which  is  not  germane  to  any  mat- 
ter testified  to  on  the  examination  in  chief,  and  not  pertinent  to  the  issue,  must  be  ruled 
out.— Ibid. 

19.  If  a  party  wishes  to  examine  a  witness  of  the  opposite  party  touching  a  matter  not  testi- 
fied to  upon  his  examination  in  chief,  he  must  make  the  witness  his  own.— Ibid, 

SO.  Where  it  is  not  in  conflict  with  some  provision  of  the  charter,  the  acts  of  the  director*  of 
a  corporation  may  be  proved  by  parol. — Langadah  v.  Bonton,  467. 

21.  Parol  evidence  is  not  admissible,  in  the  first  instance,  to  prove  the  receipt  of  a  judgment. 
If  the  receipt  be  upon  the  record,  the  record,  or  a  transcript  of  it,  must  be  produced.  If  it 
be  upon  a  separate  paper,- and  delivered  to  the  opposite  party  in  the  suit,  notice  must  be 
given  to  him  to  produce  it  on  the  trial,  and  upon  his  failure  to  do  so,  the  contents  of  it  may 
be  proved  by  parol. — Wi&anu  v.  Jones  et  al.,  561. 

See  Arbitration  and  Award,  12;  Bills  of  Exchange,  1, 2, 8;  Confession  of  Guilt; 
Contract,  9, 14;  Corporations,  1;  Custom  and  Usage;  New  Trial,  9;  Practice, 
19;  Recognizance,  4,  5;  Seduction;  Subscription  of  Stock,  1;  Wager,  5;  Wit- 
ness. 

EXCEPTIONS. 

1.  Where  there  were  two  plaintiffs,  and  the  record  stated  that  the  "plaintiff"  excepted,  it  was 
held  that  the  exception  was  good—the  omission  of  the  final  s  being  a  clerical  error. — Le- 
masters  et  ux.  v.  Johnson,  385. 

2.  Where  the  parties  in  an  action  on  appeal  from  a  justice's  Court,  agreed  that  several  causes 
might  be  tried  together  in  the  Circuit  Court,  and  one  general  verdict  might  be  rendered, 
with  a  stipulation  that  if  the  amount  recovered  was  less,  by  25  dollars,  than  the  recovery 
before  the  justice,  the  plaintiff  was  to  pay  costs  in  the  Circuit  Court: — Held,  that  an  excep- 
tion to  the  overruling  of  a  motion  to  consolidate  the  actions,  was  waived. — Turner  etaLr. 
Simpson,  413. 

See  Bill  of  Exceptions;  Parties,  4;  Practice,  6, 16; 

EXECUTION. 

1.  Choses  in  action  in  the  hands  of  a  third  person  belonging  to  a  judgment-debtor,  may  be 
subjected  to  the  payment  of  the  judgment,  upon  "proceedings  supplementary  to  execution/' 
under  2  R.  S.  p.  152,  instituted  by  the  judgment-plaintiff;  but  other  creditors  of  such 
debtor  have  no  right  to  make  themselves  parties  to  such  proceedings,  and  demand  a  pro 
rata  distribution  of  the  proceeds  of  such  choses  in  action.— .Buffer  et  al.  v.  Jaffray  et 
a/.,  504. 

2.  Qttaere,  whether  the  word  property,  as  used  in  the  statute  touching  proceedings  supple- 
mentary to  execution  (2  R.  S.  p.  152,  S  518),  includes  only  such  lands,  goods,  &c,  as  are 
subject  to  execution  in  the  first  instance. — Brisco  v.  Aakeg,  666. 
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3.  To  extend  this  extraordinary  remedy  so  as  to  include  certain  other  means,  the  provisions 
of  i  522  of  the  same  statute  must  be  complied  with.— Ibid. 

4.  After  the  proper  steps  hare  been  taken  in  this  respect,  the  Court  should  not  order  accounts 
to  be  sold  on  execution,  but  should  order  the  defendant  not  to  transfer  them;  and  if  the 
persons  against  whom  the  accounts  exist,  are  parties,  the  order  may  forbid  payment,  or  re- 
quire payment  on  the  judgment  of  the  plaintiff. — Ibid. 

See  Chancery,  3;  Delivery-Bond  ;  Husband  and  Wife,  12,  13,  15,  16; 
Jurisdiction,  4. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Accounts  for  boarding,  clothing,  and  educating  the  children  of  an  intestate  after  his  death, 
are  not  demands  against  his  estate,  and  his  administrator  has  no  right  to  pay  them.— Serin 
v.  OUnger,  29. 

2.  But  where  the  intestate,  in  his  lifetime,  took  the  promissory  note  of  A,  for  a  large  sum  of 
money,  at  the  same  time  entering  into  a  parol  agreement  with  A.  that  the  latter  should 
board,  lodge,  and  educate  certain  of  his  children  at  an  institution  of  learning  of  which  A. 
was  president  and  general  agent,  and  that  A.'s  accounts  therefor  should  be  applied  in  pay- 
ment of  the  note;  and  the  boarding,  lodging,  &c.,  were  furnished,  during  the  life  of  the  in- 
testate, both  before  and  after  the  maturity  of  the  note,  and  continued  to  be  furnished, 
pursuant  to  and  in  reliance  upon  the  agreement,  after  his  death;  and  after  the  death  of  the 
intestate,  the  accounts  were  presented  to  his  administrator,  and  by  him  settled  and  allowed 
to  go  in  payment  of  the  note:  Held,  that  the  agreement  was  valid,  and  had  it  been  fully 
executed  at  the  maturity  of  the  note,  it  would  have  constituted  a  bar  to  an  action  upon  it. 
Held,  further,  that,  as  the  intestate  before  his  death  permitted  A.  to  continue  to  furnish  to 
the  children  of  the  intestate,  the  board,  &c.,  after  the  note  matured,  thereby  assenting  that 
he  should  proceed  to  board  and  educate  them,  as  originally  agreed,  in  payment  of  the  note ; 
and  as  the  administrator  not  only  suffered  him  so  to  proceed,  but  allowed  his  accounts  as  a 
proper  credit  on  the  note, — A.,  as  defendant  in  a  suit  upon  the  note,  brought  by  the  admin- 
istrator de  bonis  non,  should  be  allowed  to  stand  as  he  would  have  stood  had  *his  entire 
demand,  as  allowed  by  the  administrator,  accrued  before  the  intestate's  death. — Ibid. 

3.  Quaere,  whether  those  interested  in  the  estate  might  sue  the  administrator  on  his  bond.— 
Ibid. 

4.  An  administrator  is  a  trustee  of  the  real  as  well  as  the  personal  estate  of  his  decedent;  and 
as  such,  he  cannot  purchase  such  real  estate  at  a  sheriff's  sale,  for  himself  or  for  another, 
even  though  it  be  sold  on  an  execution  in  his  favor,  levied  before  he  assumed  the  trust,  and 
although  it  may  appear  that  he  used  efforts  to  make  the  property  sell  for  the  best  price 
possible. — Martin  r.  Wyncoop  et  al,  266. 

5.  And  the  cestui  que  trust  may  have  such  a  sale  set  aside,  without  showing  fraud,  or  that  the 
administrator  made  no  advantageous  bargain. — Ibid. 

6.  If,  by  mistake,  an  item  chargeable  against  an  administrator,  be  not  litigated  or  examined 
in  a  suit  upon  his  bond,  and  not  embraced  in  the  judgment,  it  may  be  recovered  in  another 
on  the  bond.— The  State  ex  rel.  RichardvilU  v.  Brutth,  331. 

7.  Complaint  by  an  administrator  for  rents  due  for  certain  real  estate  of  his  decedent,  accrued 
after  his  death,  averring  generally  that  the  plaintiff  had  authority  to,  and  did,  rent  the  pro- 
perty. Held,  that  in  view  of  the  statute  (2  R.  S.  p.  273),  and  the  principle  that  the  tenant 
cannot  dispute  his  landlord's  title,  the  complaint  was  sufficient  without  showing  that  the 
heirs,  &c.,  were  not  present. — Guynn  v.  Jones,  486. 

8.  It  is  no  breach  of  the  condition  of  an  executor's  bond  that  he  neglected  to  inventory  and 
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■ell  the  goods  of  hit  testator,  unless  they  hare  come  to  his  knowledge.— 71*  Slate  ex  rd. 
Leach  v.  Scott  et  al.,  529. 

9.  For  an  executor  to  convert  any  portion  of  the  testator's  property  to  his  own  use,  is  a  breach 
of  the  condition  of  his  bond.— Ibid. 

10.  Where  one,  only,  of  several  breaches  of  the  condition  of  snch  bond  Ss  well  assigned  in  a 
complaint  thereon,  a  general  demurrer  thereto  should  be  overrated.— /tef. 

11.  A  complaint  under  oath,  charging  an  administrator  with  haying  failed  to  make  out  and 
return  proper  inventories  and  sale  bills,  as  required  by  $  84,  2  B.  8.  p.  355,  and  4  45,  itf.  p. 
257,  is  sufficient  to  authorise  the  removal  of  the  defendant  for  neglect  of  his  duty  as  such 
administrator,  under  the  provisions  of  4  82,  2  B.  S.  p.  858.— Pace  v.  Oppenhexm  et  al.,  533. 

12.  An  inventory  and  appraisement  under  the  provisions  of  2  B.  8.  p.  879,  in  regard  to  the 
"disposition  of  estates  not  worth  over  800  dollars,"  do  not  dispense  with  the  necessity  of 
making  an  inventory  and  appraisement  by  an  administrator  subsequently  appointed.— 
Ibid, 

13.  An  inventory  and  appraisement  made  under  the  statute  in  relation  to  the  "disposition  of 
estates  not  worth  over  800  dollars,"  is  not  conclusive  on  the  question  of  the  value  of  Ac  pro- 
perty.—Ibid. 

14.  The  widow  of  the  decedent  in  such  case,  is  sufficiently  interested  in  the  estate  to  entitle 
her  to  maintain  a  suit  to  remove'  the  administrator  for  failing  to  make  and  return  an  inven- 
tory.—Ibid. 

See  Parties,  5. 

EXEMPTION. 
From  Executim.]  See  Husband  and  Wife,  12, 13, 14. 

EXPERTS. 
See  Witness,  4,  5. 

F. 

FAMILY  BECOBD. 
See  Evidence,  15. 

FENCES. 
See  Bailboad  Compact,  l  to  6. 

FORMER  CONVICTION. 
When  a  Nullity.]  See  Justice  or  thb  Peace,  2. 

,  FOBMEB  BECOVEBY. 
When  no  Bar.]  See  Ejectment. 

FOBWABDING  GOODS. 

Where  goods  were  ordered  to  be  forwarded  by  the  first  boat  leaving  P.  for  the  Wabash,  it  was 
held,  that  the  direction  meant  no  more  than  that  they  should  be  forwarded  at  the  earliest  op- 
portunity.— Johnson  et  al.  v.  Chambers  $t  al.,  102. 

FRAUD. 
See  Contract,  9, 10, 11 ;  Conveyance;  Deed,  1,  2;  Husband  and  Wipe,  3,  4, 13, 14; 

Judgment,  3. 
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FRAUDULENT  CONVEYANCE. 
See  Pabtibs,  9. 

G. 

GUARDIAN  AND  WARD. 
P.  who  had,  by  proceedings  under  the  statute,  adopted  an  iniant  as  his  son,  filed  a  petition  to 
remove  B.,  who  had  been  appointed  guardian  of  said  infant  The  reasons  alleged  were, 
that  B.  had  failed  to  discharge  his  doty  as  snch  guardian,  in  this,  that  he  had  not,  within 
three  months  after  his  appointment  made  an  inventory  and  report  of  the  amount  or  the  es- 
tate of  his  ward;  nor  had  he  loaned  the  same  at  interest,  as  was  his  duty;  nor  did  he,  in 
his  report,  account  for  interest  upon  said  estate.  The  amount  of  the  estate  is  shown.  The 
guardian  was  appointed  October  30, 1854.  The  inventory,  &c,  was  filed  January  12, 1856. 
The  letters  of  guardianship  were  revoked.  Neither  the  removal,  nor  the  application  there- 
for, was  made  until  after  the  report  was  made  and  approved  by  the  Court  Held,  that  if 
the  time  had  then  past  within  which  it  was  the  duty  of  the  Court  to  make  the  removal,  still 
the  failure  of  the  guardian  in  his  duty,  in  that  respect,  was  a  circumstance  to  be  taken  into 
consideration,  in  connection  with  the  use  of  the  estate  without  accounting  for  interest,  upon 
the  question  of  removal. — Barnes  v.  Powers,  841. 

See  ImmrcT,  2;  Pbaotiob,  23. 


HIGHWAYS. 

1.  The  board  of  commissioners  of  a  county,  under  the  provisions  of  1  R.  S.  pp.  310,  313, 
316,  {$  15,  27,  and  46,  have  no  jurisdiction  of  a  petition  for  a  new  road,  unless  it  be  shown 
affirmatively  therein  that  the  proposed  highway  will  run  "into  more  than  one  township." 
— Dagyy  et  al.  v.  Green  et  al.,  303. 

2.  A  report  made  by  viewers  of  a  proposed  highway,  who  own  land  along  the  same,  is  a  nul- 
lity.—Ibid. 

3.  In  an  action  to  recover  damages  for  obstructing  a  highway,  it  is  no  defense  that  the  plain- 
tiff is  guilty  of  obstructing  it  on  his  own  land. — Langsdale  v.  Bonton,  467. 

See  Stbssts. 

HUSBAND  AND  WIFE. 

1.  The  wife  is  not  bound  by  the  acts  and  declarations  of  her  husband  unless  she  had  knowl- 
edge of  them.—Ewing  et  al.  v.  Gray  et  al.,  64. 

2.  Where  the  wife  receives  money  during  coverture,  which  is  left  under  her  control  and  man- 
agement by  the  husband,  and  which  they  both  treat  as  her  separate  property,  the  jury  may, 
from  these  circumstances,  find  that  she  was  the  sole  owner  of  it. — Ibid. 

3.  Where  a  wife,  with  money  belonging  in  part  to  herself,  and  in  part  to  her  husband,  for  the 
purpose  of  delaying  and  defrauding  his  creditors,  causes  his  lands  to  be  bought  in  at  sheriff's 
sale,  and  afterwards  conveyed  to  herself,  her  title,  thus  acquired,  is  fraudulent  and  void  as 
to  such  creditors. — Ibid. 

4.  The  question  of  fraudulent  intent  in  such  cases  is  one  of  met;  bu  here  the  legal  effect  of 
an  instrument,  as  it  appears  on  its  face,  is  to  hinder  or  delay  creditors,  the  Court  will,  in 
the  first  instance,  pronounce  it  void. — Ibid. 

5.  If  a  wife,  by  an  antenuptial  contract,  secure  to  her  separate  use  the  property  possessed  by 
her  at  the  time  of  her  marriage,  and  have  the  same  conveyed  to  a  trustee,  subject  to  her 
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unlimited  control;  and,  after  marriage,  she  exchange  a  portion  of  that  property  for  real  es- 
tate, taking  a  conveyance  to  herself,  separately—such  real  estate  becomes  her  separate  pro- 
perty, alike  subject  to  her  control,  at  least  In  equity,  as  was  the  property  given  in  exchange 
for  it.— Johnson  et  ux.  v.  Rockwell  et  al.,  76. 

6.  A  wife  may,  with  the  consent  of  her  husband,  convey  her  separate  real  property. — Ibid. 

7.  In  transactions  between  husband  and  wife  touching  the  separate  estate  of  the  latter,  she, 
prima  facie,  will  be  viewed  in  the  light  of  a  feme  sole;  and  as  such,  she  may  dispose  of  it  to 
him,  or  for  his  use,  subject  to  proof  of  fraud  or  undue  influence  on  his  part;  and  rach  dis- 
posal of  it  will  preclude  her  right  to  charge  his  estate,  after  his  death,  with  what  he  so  re- 
ceived.   The  conveyance,  in  such  case,  must  be  made  through  a  third  person. — Ibid. 

8.  Where  a  feme  sole,  being  the  payee  of  a  promissory  note,  married  prior  to  the  statute  of 
1853  (Acts,  p.  57),  held,  that  the  husband  acquired  a  property  in  the  note,  and  he,  alone, 
could  pass  it  by  indorsement;  and  he  could  sue  upon  it  without  joining  his  "wife.— Holltxmd 
et  al.  v.  Moody,  170. 

9.  The  husband's  right  to  the  note,  in  such  case,  vested  at  the  time  of  the  enactment  of  the 
statute,  was  not  affected  thereby. — Ibid. 

10.  If  a  feme  covert,  owning  real  estate,  die  intestate  without  issue,  and  without  a  surviving 
parent  or  parents,  but  leaving  her  husband  surviving  her,  the  entire  estate  descends  to  the 
husband. — Shaw  v.  Breese,  892. 

11.  C.  married  a  wife.  There  was  a  debt  of  record  existing  against  her  at  marriage,  being 
the  consideration  of  a  piece  of  land  in  the  possession  of  the  wife,  and  enjoyed  by  the  hus- 
band jointly  with  her.  This  debt  the  husband  paid  by  selling  to  the  creditor  another  piece 
of  land  of  the  wife.  The  sale  was  with  the  consent  of  the  wife,  and  was  evidenced  by  a 
written  instrument  executed  by  the  husband.  The  wife  died  before  making  a  deed.  Her 
heirs  refused  to  execute  the  deed.  The  creditor  sued  the  husband.  He  recovered.  Held, 
that  he  was  entitled  to  his  election,  either  to  treat  it  as  a  claim  against  the  husband,  sue 
him,  and  recover  it,  leaving  him  to  go  back  upon  the  estate  of  the  wife  descended  to  the 
heirs;  or  to  thus  resort,  himself,  to  that  estate. — Crawford  v.  Verry,  427. 

12.  A  resident  householder  cannot  claim  land  as  exempt  from  sale  upon  execution,  the  title 
to  which  is  in  his  wire. — Holman  v.  Martin,  553. 

13.  Nor  can  he  avail  himself  of  his  own  fraud  in  having  the  land  conveyed  to  her,  to  enable 
him  to  set  up  such  exemption. — Ibid. 

14.  The  question  of  the  validity  of  the  conveyance  to  the  wife,  arises  between  her  and  the 
creditors  of  the  husband;  and  the  question  being  one  of  fact,  it  would  be  for  a  jury,  or  the 
Court  sitting  as  a  jury,  to  determine  it;  and  a  verdict,  in  such  cases,  if  not  clearly  wrong, 
will  not  be  disturbed  by  this  Court. — Ibid. 

15.  At  common  law,  a  husband  became  entitled  by  marriage  to  an  estate  in  the  lands  of  his 
wife  during  their  joint  lives;  and  such  estate  was  as  absolute  during  that  period,  as  if  ac- 
quired by  conveyance  or  in  any  other  mode;  and  it  was  subject  to  sale  on  execution  against 
him,  and  might  be  conveyed  by  him. — Montgomery  v.  Tate,  615. 

16.  The  statute  of  1838  did  not  change  the  law  in  this  respect.— Rid. 

17.  The  death  of  the  husband  leaving  the  wife  surviving,  would,  it  seems,  terminate  such  an 
estate  conveyed  by  a  sheriff;  but  the  deed  would  be  good  for  whatever  interest  the  husband 
had,  for  the  lifetime  of  the  wife.— Ibid. 

See  Deed,  2,  4;  Dowee. 


INDIANAPOLIS. 
See  Dedication,  2. 
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INDICTMENT. 
See  Criminal  Law,  1. 

INFANCY. 

1.  The  conveyance  of  real  property  by  an  infant  is  not  void — it  is  only  voidable;  and  where 
the  contract  for  the  conveyance  is  with  an  adult,  such  adult  is  bound,  and  cannot  avoid  the 
contract  on  account  of  the  infancy  of  the  other  contracting  party.— Johnson  et  ux.  v.  Rock- 
well et  al.,  76. 

2.  Whore  the  record  contained  nothing  which  would  seem  to  empower  a  guardian  to  admit  a 
cose  against  his  infant  ward,  a  decree  founded  upon  such  an  admission  will  not  be  sustained. 
— McEndree  et  al.  v.  McEndree,  97. 

3.  A  decree  against  an  infant  will  not  be  reversed  simply  because  the  evidence  is  not  in  the 
record. — Ibid. 

See  Partition,  1. 

INFORMATION. 
1  An  information  is  not  bad  for  charging  the  time  when  an  offense  is  alleged  to  have  been 

committed,  in  figures.— Hizer  v.  The  State,  880. 
2.  An  information  is  not  bad  for  being  signed  by  the  district  attorney  with  the  official  title  of 

"prosecuting  attorney,"  instead  of  "district  attorney." — Baldwin  v.  The  State,  888. 

INJUNCTION. 

An  encroachment  upon  a  street  by  fencing  in  a  part  of  it  is  a  public  nuisance  which  a  Court 
of  chancery  might,  tit  seems,  have  restrained  by  injunction. — Langsdale  v.  Bonton,  467. 
See  Jurisdiction,  2;  Railroad  Company,  7. 

INSTRUCTIONS. 

1.  An  instruction  should  be  based  upon  a  state  of  facts  assumed  to  have  been  proved  by  all 
the  evidence  in  the  case  bearing  upon  it,  and  not  by  a  part  thereof  only;  and  this  rule  is 
especially  applicable  to  cases  involving  the  question  of  fraudulent  intent,  which  is  generally 
a  question  of  fact. — Ewing  et  al.  v.  Gray  et  al.,  64. 

2.  If  under  any  supposable  state  of  the  evidence,  instructions  given  would  have  been  correct, 
it  will  be  presumed,  the  record  not  showing  the  contrary,  that  such  evidence  did  exist— 
Ruffing  et  al.  r.  Tilton  et  al.,  259. 

3.  In  the  absence  of  the  evidence  it  will  be  presumed  that  the  action  of  the  Court,  in  refusing 
instructions,  was  correct. — Rid, 

4.  If  the  evidence  be  not  in  the  record,  instructions  given  will  be  regarded  as  pertinent  to  the 
case  made,  unless  clearly  erroneous  under  any  Bupposable  state  of  facts;  and  instructions 
refused  will,  in  that  state  of  the  record,  be  presumed  to  have  been  irrelevant — Newton  et  al. 
v.  Newton,  527. 

5.  A  request  on  behalf  of  either  party  to  have  general  instructions  reduced  to  writing,  should 
be  made  in  time  to  enable  the  Court  conveniently  to  perform  that  duty.  It  is  too  late  when 
the  Court  is  proceeding  to  give  an  oral  charge. — Ibid. 

See  Jubt,  2;  Vbbdict,  5. 

INTEREST. 
1.  The  statute  .upon  interest  does  not  render  the  contract  upon  which  an  illegal  rate  of  inter- 
est is  reserved,  wholly  void,  but  simply  avoids  it  so  far  as  it  reserves  illegal  interest— Hays 
v.  Miller,  187. 
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2.  Thus,  if  illegal  interest  be  given  by  an  award,  a  defense,  in  a  suit  upon  the  award,  seeking 
to  annul  the  entire  award  for  that  reason,  is  bad.  To  bring  such  a  defense  within  the  stat- 
ute, the  amount  of  interest  included  in  the  award,  should  be  staled  in  the  pleading. — Ibid. 

INTERLINEATIONS. 
See  CmiMurxi,  Law,  1. 

INTERROGATORIES. 

l!  A.  brought  suit  against  B.,  who  filed  an  answer  with  interrogatories,  which,  without  an 
affidavit  of  their  materiality,  he  required  the  plaintiff  to  answer.  The  Court  granted  a  rule 
upon  A.  for  an  answer  to  the  interrogatories.  C,  the  attorney  of  A.,  filed  an  affidavit  that 
his  client  lived  four  miles  from  the  Court,  and  knew  nothing  of  the  interrogatories ;  and 
upon  this  affidavit  moved  the  Court  to  discharge  the  rule.  B.  at  the  same  time  moved  for 
an  attachment  against  A.  for  failing  to  answer  the  interrogatories.  The  Court  discharged 
the  rule,  and  refused  the  attachment. 

Held,  that  this  ruling  was,  under  the  circumstances,  correct,  with  reference  to  the  provisions 
of  the  act  of  1855,  p.  59.— Cleveland  et  al.  v.  Hughes,  512. 

S.  Under  the  statute  (Acts  of  1855,  p.  59),  if  the  plaintiff  be  absent  at  the  calling  of  the 
cause,  and  mil  to  answer  interrogatories,  it  is  no  cause  for  a  continuance,  without  the  affi- 
davit prescribed  by  the  same  statute. — BosweU  et  al.  v.  Travis,  524. 

See  Verdict,  5. 

ISSUE. 
See  Jurt,  1 ;  Plbadikg,  2,  4. 

J. 

JUDGMENT. 
1.  Complaint  alleging  the  following  facts,  in  substance,  viz.:  That  S.  mortgaged  to  B.  three 
tracts  of  land  in  Marshall  county;  that  afterwards,  S.t  with  the  consent  of  B.,  sold  two  of 
them,  and  the  proceeds  were  applied  on  the  debt  secured  by  the  mortgage,  and  B.  released 
to  the  purchaser  the  lands  thus  sold,  from  the  mortgage;  that  afterwards  B.  filed  his  bill  to 
foreclose  the  mortgage  in  the  Marshall  Common  Pleas,  in  which  action  D.  appeared  as  the 
attorney  of  S.t  and  the  facts,  as  to  the  release  of  the  two  tracts  of  land,  appearing  to  the 
Court  by  the  admissions  of  D.  as  counsel,  a  decree  of  foreclosure  was  ordered  as  to  the  re- 
maining tract  not  thus  released,  for  the  balance  due  on  the  mortgage,  and  a  memorandum 
was  furnished  the  clerk,  of  the  remaining  tract  thus  ordered  by  the  Court  to  be  sold,  but, 
by  some  mistake  of  the  clerk,  the  decree  was  entered  for  the  sale  of  all  the  land  mentioned 
in  the  mortgage;  that  an  execution  issued  on  the  judgment  of  foreclosure,  on  which  D.  be- 
came replevin-bail,  whereupon  the  execution  was  returned;  that  upon  the  expiration  of  the 
stay  thus  taken,  another  execution  issued,  and  on  the  day  when  the  property  was  offered  for 
sale,  B.,  for  the  first  time,  discovered  that  the  decree  had  been  erroneously  entered,  and  by 
his  direction,  only  the  remaining  tract  of  land,  not  thus  released  by  the  mortgage,  was  sold ; 
that  after  selling  the  last-mentioned  tract,  there  remains  a  balance  due  on  the  judgment; 
that  afterwards  the  plaintiff  purchased  the  judgment  from  £.,  and  took  a  written  assign- 
ment thereof,  a  copy  of  which  is  set  out;  that,  at  the  time  of  purchasing  the  judgment,  the 
plaintiff  had  no  notice  whatever  of  the  error  or  mistake  in  the  entering  thereof;  that  ZX,  at 
the  time  he  became  replevin-bail,  had  full  knowledge  of  the  release  of  the  two  tracts  of 
land,  &c.,  and  that  the  Court  only  ordered  the  remaining  tract  to  be  sold,  and  of  the  mis- 
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take  of  the  clerk  in  entering  the  judgment.  Prayer,  that  the  mistake  be  corrected  in  the 
entry  of  judgment,  so  as  to  make  it  conform  to  the  order  of  the  Court,  and  that  the  execu- 
tions issued  thereon  be  also  corrected,  and  for  other  relief.  S.  made  default.  B.  appeared 
and  answered,  admitting  the  transfer  of  the  judgment  to  the  plaintiff,  as  alleged  in  the 
complaint.  D.  demurred,  assigning  for  cause,  that  the  complaint  did  not  state  facts  suffi- 
cient, &c.,  and  that  there  was  a  defect  of  parties  plaintiff.  The  demurrer  was  sustained 
by  the  Court,  and  the  plaintiff  excepted.    Final  judgment  for  the  defendants. 

Held,  that  the  Court  erred  in  sustaining  the  demurrer  to  the  complaint;  that  on  the  facts  set 
up,  the  plaintiff  was  entitled  to  have  the  judgment  and  executions  amended,  in  order  that 
upon  exhausting  the  property  not  thus  released  from  the  mortgage,  he  could  proceed  against 
the  other  property  of  the  defendant,  or,  if  need  be,  against  that  of  the  replevin  bail;  the 
replevin  bail  is  shown  to  have  been  fully  cognizant  of  the  fact  that  the  two  pieces  of  land 
had  been  released  from  the  mortgage,  and  the  order  of  the  Court  in  the  premises,  and  it  is 
but  equitable  that  the  amendment  should  be  made  as  against  him,  as  well  as  against  S.t  the 
judgment-debtor;  that  all  Courts  possess  inherent  power  to  correct  clerical  mistakes  in  their 
proceedings;  that  this  was  a  mere  clerical  error  which  should  have  been  amended;  that  the 
action  is  well  brought  in  the  name  of  the  plaintiff;  that  by  the  assignment  of  the  judgment 
to  him,  as  averred,  he  became  the  real  party  in  interest,  and  as  such,  was  entitled  to  sue 
under  $  3  of  the  code ;  that  perhaps  the  legal  title  to  the  judgment  did  not,  by  the  assign- 
ment, pass  to  the  plaintiff,  so  as  to  prevent  a  subsequent  transfer  to  an  innocent  purchaser, 
or  so  as  to  affect  the  validity  of  a  payment  to  B.t  the  judgment-creditor,  for  the  reason  that 
the  assignment  was  not  on,  or  attached  to,  the  entry  of  the  judgment,  nor  attested  by  the 
clerk,  as  is  provided  for  by  the  statute;  but  the  assignment  to  the  plaintiff  vested  in  him 
the  equitable  interest  in  the  judgment,  and  authorized  the  suit  in  his  own  name. — Bur&on  v. 
Blair  etal.,  371. 

2.  In  an  action  brought  to  enforce  a  vendor's  lien,  upon  a  note  given  for  the  purchase-money 
of  real  property,  a  judgment  directing  the  sale  thereof,  in  the  first  instance,  is  erroneous, 
unless  it  appear  from  the  record  that  the  defendant  had  no  personal  property  subject  to  exe- 
cution out  of  which  the  judgment  might  be  satisfied. — Scott  v.  Crawford,  410. 

8.  Quaere,  whether  the  code  provides  a  substitute  for  the  general  common-law  mode  of  setting; 
aside  a  judgment  or  decree  for  fraud,  where  both  parties  appeared. — Wbolleyy.  WocMey,, 
668. 

4.  Under  $  99,  2  R.  S.  p.  48,  a  judgment  or  decree  could  not  be  set  aside  one  day  after  the: 
expiration  of  one  year. — Ibid, 

5.  It  seems,  that  the  common-law  practice  will  not  be  revived  to  supply  an  omitted  case,  upon* 
an  application  to  set  aside  a  decree  for  divorce  and  alimony;  because  the  code  has  special 
provisions  for  the  ease,  and  it  is  not  in  accordance  with  the  usages,  the  practice,  or  the  leg- 
islation, in  this  state,  to  disturb  judgments  of  divorce  for  any  cause. — Ibid. 

See  Chancery,  1;  Damages,  1;  Judgment  bt  Confession;  Jubisdiction,  3,  4;  Pas- 
ties 4;  Practice,  18. 

Receipt  of.]  See  Evidence,  21. 

JUDGMENT  BY  CONCESSION. 

A  judgment  was  confessed  upon  a  complaint,  note,  and  warrant  of  attorney.  The  appear- 
ance and  confession  were  by  an  attorney.  No  affidavit  of  the  party  confessing,  accompanied, 
and  was  filed  with,  the  warrant  of  attorney.  Held,  that  the  proceeding  was  erroneous. — 
Aldrich  v.  Minard,  551. 

See  Jurisdiction,  3;  Mistake. 
Vol.  XIL— 45 
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JUDGMENT  BY  DEFAULT. 

1.  At  common  law,  a  default  could  not  be  set  aside  at  a  term  after  the  one  at  which  judgment 
was  rendered. — Carlisle  v.  Wilkinson  et  ux.,  91. 

2.  By  i  99,  2  R.  S.  p.  48,  it  is  discretionary  with  the  Court  to  reiiere  a  party  from  a  judgment 
by  default,  or  refuse  to  do  so,  at  any  time  within  a  year  from  the  rendition  of  the  judgment 
— Ibid. 

8.  Where  a  discretionary  power  is  rested  in  an  inferior  Court,  there  must  be  a  plain  case  of 
abuse  of  that  discretion,  to  justify  interference  by  the  Supreme  Court. — Ibid. 

4.  An  application  for  relief  from  such  a  judgment,  made  at  the  first  term  after  a  default,  and 
based  solely  upon  the  affidavit  of  the  defendant,  simply  showing  the  employment  of  an  at- 
torney and  his  neglect  to  defend,  was  held  to  have  been  correctly  overruled. — Ibid. 

5.  And  a  second  application,  made  at  the  next  succeeding  term,  based  upon  the  first  affidavit 
and  an  affidavit  of  the  attorney  that  he  did  not  understand  that  he  was  employed,  although 
the  defendant  might  have  understood  that  he  was  employed,  was  held  to  have  been  correctly 
overruled,  for  the  reason  that  the  affidavit  of  the  attorney  came  too  late— that  ordinary  dili- 
gence required  that  it  should  have  been  filed  at  the  preceding  term. — Ibid. 

6.  Qwere,  whether,  if  both  affidavits  had  been  filed  on  the  first  application,  it  would  have  been 
error  to  overrule  it;  and  whether  an  application  can,  in  any  case,  be  renewed  upon  an  addi- 
tional showing,  after  having  been  once  made  and  overruled. — Ibid. 

7.  The  neglect  of  an  attorney  employed  to  defend  a  suit,  is  the  neglect  of  the  party  employ- 
ing him;  and  a  party  will  not  be  entitled  to  relief  from  a  judgment  by  default,  on  account 
of  such  neglect,  unless  it  be  shown  to  have  been  excusable. — Spaidding  et  al.  v.  Thompson 
et  al.,  477. 

8.  An  appeal  will  not  lie  from  an  order  setting  aside  a  default  and  judgment. — Ibid. 

9.  Judgment  by  default.  The  only  error  complained  of,  was,  as  to  the  sufficiency  of  the  ser- 
vice. The  writ  was  returned  "served  by  reading"  as  to  two  of  the  defendants,  and  "by 
copy,"  as  to  the  other.  Held,  that  if  there  was  any  defect  as  to  the  service  or  return,  a  mo- 
tion should  have  been  made  in  the  Court  below  to  set  aside  the  default. — Adams  et  al.  v. 
Brown  et  al.,  558. 

JUDICIART. 
See  Waldo  v.  Wallace,  569. 

JURISDICTION. 

1.  Where  several  mortgagees  are  brought  before  the  Court,  each  having  a  separate  claim 
against  the  mortgagor,  which,  of  itself,  is  within  the  jurisdiction  of  the  Court,  but  the  ag- 
gregate of  all  of  which  claims  amounts  to  a  sum  beyond  that  jurisdiction,  the  jurisdiction 
of  the  Court  is  not  ousted. — Mack  et  al.  v.  Grover,  254. 

2.  The  Court  of  Common  Pleas  cannot,  under  the  statute,  try  an  issue  involving  the  title  to 
real  estate,  arising  upon  an  application  for  an  injunction. — The  President,  frc.t  of  Lamaseo 
v.  Brinkmeyer,  349. 

S.  The  Circuit  Courts  have  exclusive,  original  jurisdiction  in  all  cases  of  "one  thousand  dol- 
lars or  upwards ;"  and  such  exclusive  jurisdiction  in  the  Circuit  Courts  extended  to  confessed 
judgments  as  well  as  others. — Marsh  et  al.  v.  Sherman,  358. 

4.  The  Court  of  Common  Pleas  not  having  jurisdiction  of  the  subject-matter  in  point  of 
amount,  its  judgment  is  a  nullity,  and  no  title  is  acquired  by  the  purchaser  upon  the  sale 
under  it.  The  execution  is  void  on  its  face,  showing  that  it  was  issued  upon  a  judgment 
rendered  by  a  Court  having  no  jurisdiction  to  render  such  judgment,  and  is  notice  to  all 
the  world,  and  especially  to  the  execution-plaintiff,  of  its  invalidity *— iWrf. 
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5.  To  a  suit  on  a  promissory  note  commenced  in  the  Court  of  Common  Fleas,  an  answer 
that  the  note  was  given  for  a  tract  of  land  to  which  the  plaintiff  fraudulently  represented 
ho  had  the  fee  simple  title,  when  in  fact  the  fee  simple  title  was  in  a  third  person,  does  not 
oust  the  Court  of  jurisdiction. — Harvey  v.  Dakin,  481. 

See  Constitutional  Law;  Dbliybby-Bond,  1. 

JURY. 

1 .  After  the  jury  are  sworn,  and  have  heard  a  part  of  the  evidence,  a  new  iBsue  should  not  be 
tendered  without  cause  shown;  and  if  the  issues  are  permitted  to  be  changed,  the  jury  must 
he  re-sworn. — Kerschbaugher  v.  Slusser,  453. 

2.  After  the  jury  had  retired  to  their  room  to  consult  of  their  verdict,  they  sent  to  the  judge 
information  that  they  desired  instructions  upon  a  point.  Instead  of  calling  the  jury  back 
to  the  Court-room,  and  instructing  them  in  the  presence  of  the  parties,  the  judge  went  into 
their  room  and  gave  them  instructions  in  the  absence  of  the  parties,  and  without  their  con- 
sent.    Held,  that  this  is  a  practice  not  to  be  tolerated. — Fish  et  al.  v.  Smith,  563. 

See  Criminal  Law,  2;  Husband  and  Wipb,  14;  Vebdict. 
When  Waived.]  See  Damages,  5. 

JUSTICE  OF  THE  PEACE. 

1.  Where  a  statute  confers  a  new  power  upon  a  justice  of  the  peace,  he  must  follow  the  stat- 
ute strictly.— O*  Brian  v.  The  State,  369. 

2.  Where  an  offense  is  committed  within  the  view  of  a  justice  of  the  peace,  he  can  do  no 
more,  under  the  statute,  than  direct  the  arrest  of  the  offender,  and  have  him  kept  in  custody 
for  one  hour,  unless  sooner  taken  from  custody  by  a  warrant  issued  on  complaint  under 
oath.  He  cannot  try  the  prisoner  until  he  is  charged  by  such  complaint;  and  if  he  try  and 
convict  him,  the  conviction  is  a  nullity,  and  is  no  defense  upon  a  trial  for  the  same  offense 
in  the  Common  Pleas. — Ibid. 

See  Lottery,  1 ;  Pleading,  12. 

L. 

LANDLORD  AND  TENANT. 
See  Executors  and  Administrators,  7. 

LAPSE  OF  TIME. 
See  Limitations;  Mistake. 

LEASE. 

Where  one  person  takes  a  lease  of  lands  of  another,  and  thereby  becomes  bound  to  perform 
certain  stipulations,  and  afterwards  assigns  the  lease  before  entry,  his  assignee  becomes  lia- 
ble to  the  performance  of  such  stipulations.  Such  liability  arises  not  from  priority  of  con- 
tract between  the  lessor  and  assignee,  but  from  priority  of  estate. — Gordon  v.  George,  408. 

LEVY. 
See  Bills  of  Exchange,  4. 

UEN. 
The  Probate  Court,  upon  application  by  the  administrator,  was  authorised  by  the  R.  S.  1843, 
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pp.  531,  532,  {§  245,  251,  to  order  a  sale  of  the  decedent's  real  estate  to  discharge  lies* 
iheieon ;  and  after  such  sale,  the  payment  of  the  purchase-money,  and  the  application  there- 
of to  the  discharge  of  such  liens  in  the  order  of  their  priority  until  it  was  exhausted,  a  jun- 
ior incumbrancer  whose  lien  was  still  unpaid,  could  not  enforce  it  against  the  real  estate  kj 
sold,  in  the  hands  of  the  purchaser. —  West  et  al.  v.  Townsend  et  al.,  434. 

LIMITATIONS. 

1.  Where  the  items  of  an  account  are  all  on  one  side — there  being  none  on  the  other  side  ex- 
cept credits  of  payment — the  account  is  not  mutual,  open,  and  current,  within  the  meaning 
of  the  statute  of  limitations. — Prenatt  v.  Runyon,  174. 

2.  To  take  a  case  out  of  the  statute  of  limitations  by  a  part  payment,  it  must  appear  that  the 
payment  was  made  on  account  of  the  debt  for  which  the  action  is  brought;  and  the  amount 
of  that  debt  must  be  shown  to  be  greater  than  the  sum  paid. — Ibid. 

3.  Order  in  writing  as  follows:  "  Vernon,  July  14,  1850.  Mr.  F.  Prtnatt — Sir:  I  want  you 
to  send  me  two  barrels  of  whisky,  as  soon  as  possible,  and  I  will  be  down  this  week  and 
pay  you  for  the  same/'  &c.  "  Yours,  Israel  Runyon."  Held,  that  the  six  years'  limitation 
does  not  bar  the  order. — Ibid. 

4.  It  is  not  necessary  that  such  an  order  should  mention  the  price  of  the  articles  ordered,  and 
stipulate  to  pay  for  them.  The  contract  amounts  to  an  agreement  to  pay  what  the  article* 
are  reasonably  worth;  and  where  such  an  order  is  accepted  and  the  goods  sent,  the  person 
ordering  them  will  be  liable  to  pay  for  them,  though  he  may  not  actually  receive  them. — 
Ibid. 

5.  Generally,  in  reference  to  lapse  of  time,  Courts  of  equity  act  in  obedience  to  the  statute 
of  limitations. — Murphy  et  al.  v.  Blair,  184. 

6.  Thus,  in  cases  of  equitable  title  to  land,  relief  must  be  sought  within  the  period  in  which 
ejectment  would  lie. — Ibid. 

7.  A  claim  to  real  estate  will  not  be  barred  by  a  lapse  of  time  shorter  than  that  which  would 
bar  an  action  of  ejectment. — Ibid. 

8.  In  an  action  instituted  in  this  state,  upon  a  judgment  rendered  in  another  state,  a  plea  of 
the  statute  of  limitations  of  the  latter  state  will  not,  as  a  general  rule,  be  sustained. — Hen- 
dricks et  al.  v.  Comstock,  238. 

9.  There  may  be  a  distinction  between  a  statute  limiting  the  time  within  which  an  action  may 
be  brought,  and  one  simply  raising  a  presumption  of  payment  by  lapse  of  time;  but  a  de- 
fense based  upon  either  relates  to  the  remedy,  and  not  to  the  merits,  and  is  governed  by  the 
lex  fori. — Ibid. 

See  Appeal,  1 ;  Pleading,  5,  6. 

LIQUOR  LAW. 

Suit  upon  promissory  notes.  Answer,  that  the  notes  were  given  for  the  consideration  of  spir- 
ituous liquors  sold  to  defendants  in  1856,  which  liquors  were  not  sold  for  sacramental,  &c., 
purposes.  Demurrer  to  the  answer  overruled.  Judgment  for  the  defendants.  Held,  that 
the  judgment  was  erroneous;  that  the  sale  of  the  liquors  was  not  illegal,  and  was  a  suffi- 
cient consideration  for  the  notes. — Holmes  et  al.  v.  Ebersole  et  al.,  392. 
See  Holmes  etal.Y  Welch,  555. 

LOTTERY. 

1.  Action  commenced  before  a  justice  of  the  peace,  upon  a  promissory  note.  No  answer.  On 
the  trial  the  defense  was,  that  the  note  was  given  for  an  illegal  consideration,  namely,  for 
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services  rendered  by  the  plaintiff  for  the  defendant  as  clerk  of  the  defendant's  lottery  office. 
There  was  no  evidence  of  any  special  contract  before  the  services  were  performed;  nor  was 
there  any  evidence  that  the  plaintiff  had  performed  any  services  of  an  illegal  character. 

Held,  first,  that  the  action  having  been  commenced  before  a  justice,  evidence  of  the  considera- 
tion was  admissible  without  answer. 

Second,  in  the  absence  of  proof  that  the  plaintiff  performed  acts  of  service  which  were  ex- 
pressly prohibited  by  law  or  public  policy,  it  cannot  be  conclusively  presumed  that  he  did 
so,  because  he  was  the  employe  of  one  who  might  have  contemplated  or  performed  such 
acts;  nor  can  it  be  presumed,  in  the  absence  of  proof  of  the  terms  of  his  contract,  that  by 
its  stipulations  he  was  to  perform  illegal  acts. — Biggt  v.  Adams,  199. 

2.  The  constitutional  provision  against  lotteries,  is  in  restraint  of  legislative  authority  to  au- 
thorize lottery  schemes  in  the  state,  or  the  sale  of  tickets  within  the  state  in  schemes  organ- 
ized without  the  state.— Ibid. 

M. 

MAYOR. 
See  Office,  &o. 

MENTAL  INCAPACITY. 
See  Deed,  3;  Evidence,  16, 17. 

MISJOINDER. 

A  judgment  cannot  be  reversed,  under  the  code,  for  error  in  ruling  upon  a  demurrer  for  mis- 
joinder of  causes  of  action. — The  President,  frc.,  of  Lamasco  v.  Brinkmeyer,  349. 

MISTAKE. 

Bill  in  chancery  to  correct  a  mistake  in  a  judgment.  The  facts  were  these: — A  plaintiff  was 
in  Court  prosecuting  a  suit  upon  a  promissory  note,  upon  which  there  was  apparently  due 
over  400  dollars.  The  defendant  appeared  by  attorney  authorized  by  a  power  to  confess 
judgment  for  the  sum  he  might  find  due.  He  entered  his  cognovit  for  228  dollars,  and 
judgment  was  taken  for  that  amount  by  the  plaintiff.  The  suit  was  not  prosecuted  for  any 
balance,  nor  was  it  shown  that  there  was  any  understanding  or  agreement  that  it  should  at 
any  future  time  be  prosecuted.  There  was  no  pretense  of  fraud.  Six  years  were  suffered 
to  elapse  after  the  discovery  of  the  mistake,  before  suit  was  brought.  Held,  that  the  plain- 
tiff neglected  his  rights,  if  he  had  any,  and  ought  not  now  to  be  permitted  to  contradict 
that  the  amount  for  which  the  cognovit  was  executed  was  the  amount  due. — The  State  Bank 
v.  Campbell  et  al.,  42. 

See  Deed,  6,  7;  Executors  and  Administrators,  6;  Judgment,  1. 

MORTGAGE. 

1.  Complaint  to  redeem  mortgaged  premises,  in  substance  as  follows:  That  in  October,  1853, 
Cornelia  M.  Baker,  being  then  the  owner  of  the  premises  in  question,  with  her  husband, 
Charles  F.  Baker,  mortgaged  the  same  to  one  Martha  J.  Fish,  to  secure  the  payment  of 
three  notes— one  for  100  dollars,  one  for  44  dollars,  62  cents,  and  one  for  55  dollars,  38 
cents;  that  afterwards,  said  Martha  assigned  the  note  for  100  dollars,  and  the  mortgage,  to 
Otis  Newton,  who,  on  the  12th  of  September,  1854,  assigned  the  note  and  mortgage  to  the 
plaintiff;  that  the  other  two  notes  are  owned  by  Morse,  and  Morse  and  Woodruff,  who  are 
made  defendants;  that  the  mortgage  above  mentioned  is  subject  to  a  piior  mortgage,  cxe- 
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cuted  by  said  Martha  J.  F?$h,  and  her  husband,  Charles  F.  ftsh  (she  then  being  the  owner 
of  the  property),  to  one  Samuel  Bardett,  to  secure  the  payment  of  200  dollars,  which  last- 
mentioned  mortgage  was  executed  in  March,  1853,  and  was  assigned  by  BarileU  to  Hub- 
bard.   Prayer,  that  plaintiffs  be  permitted  to  redeem  the  senior  mortgage,  and  for  other  re- 
lief.   Answer,  1.  That,  at  the  commencement  of  the  suit,  Woodruff  was  the  owner  in  fee 
of  the  premises;  that  the  mortgage  executed  by  Fish  and  wife  to  Harriett,  and  by  him  as- 
signed to  Hubbard,  was  foreclosed  by  Hubbard,  by  advertisement  and  sale  pursuant  to  a 
power  of  sale  contained  in  the  mortgage,  and  at  such  sale  Woodruff  bid  off  the  premises, 
and  became  the  purchaser.    8.  That  said  Cornelia  Baker  fully  paid  and  satisfied  amid  note 
of  100  dollars  to  Newton  while  he  was  the  owner  thereof.    3.  That  after  such  sale  and  par- 
chase  by  Woodruff,  Cornelia,  and  her  husband,  conveyed  the  premises  to  the  plaintiff  by 
deed,  which  is  the  plaintiff's  only  title  to  the  premises.    4.  That  the  plaintiff  acted  as  the 
agent  of  said  Cornelia  'Baker,  in  the  payment  of  the  note  to  Newton,  and  after  such  pay- 
ment, he  caused  to  be  made  an  assignment  of  the  note  and  mortgage  by  Newton  to  himself, 
but  that  such  assignment  conveyed  no  interest  to  the  plaintiff;  that  Emery  Morse  and 
Morse  and  Woodruff  are  the  owners  of  the  other  notes  secured  by  the  mortgage,  and  the 
defendants  are  willing,  and  offer  to  pay  whatever  may  be  due  thereon.    Reply,  that  the 
plaintiff  denies  the  matters  set  up  in  the  answer,  except  so  far  as  they  admit  the  matter 
charged  in  the  complaint.    For  all  the  purposes  of  the  suit,  the  plaintiff  admits  the  valid- 
ity of  the  sale  set  up,  to  Woodruff,  and  he  raises  no  question,  except  as  to  his  right  to  re- 
deem the  premises,  reserving  his  right  to  contest  the  validity  of  such  sale  in  another  suit. 
The  evidence  showed  that  on  the  15th  of  March,  1854,  Baker  and  wife  executed  to  the 
plaintiff  a  mortgage  on  the  premises  in  question,  to  secure  the  payment  of  a  note  for  906 
dollars,  given  by  Baker  to  the  plaintiff.    The  mortgage  executed  by  Fish  and  wife  to  Bart- 
left  was  dated  March  28, 1853;  and  the  sale  under  the  power  therein  contained,  was  made 
on  the  81st  of  December,  1853.    Between  the  date  of  the  BartleU  mortgage,  and  the  sale 
under  it,  viz.,  on  the  14th  of  October,  1853,  the  mortgage  by  Baker  and  wife  to  Fish  was 
executed,  which,  together  with  the  note  for  100  dollars,  came  to  the  plaintiff  by  assign- 
ment.   Mrs.  Baker  furnished  to  the  plaintiff  the  money  paid  to  Newton,  to  procure  the  as- 
signment of  the  note  and  mortgage  to  the  plaintiff;  but  from  the  evidence,  it  appears  to 
have  been  the  intention  of  the  plaintiff  and  Mrs.  Baker,  not  thereby  to  cancel  or  extinguish 
the  note  or  the  mortgage,  but  to  place  the  plaintiff  in  a  position  to  redeem  the  senior  mort- 
gage, and  in  that  manner  realize  as  much  of  the  noto  for  306  dollars,  secured  by  mortgage 
on  the  same  premises,  as  possible. 

Held,  first,  that  although  the  fee  in  the  premises  might  have  been  in  Mrs.  Baker,  and  although 
she  furnished  to  the  plaintiff  the  money  with  which  to  procure  an  assignment  of  the  note, 
by  Newton  to  the  plaintiff,  yet  that  such  payment  to  Newton,  with  the  money  thus  furnished, 
did  not  necessarily  cancel  or  extinguish  the  note  or  the  mortgage,  so  far  as  it  was  a  secur- 
ity for  the  payment  of  the  note.  The  transaction,  on  its  face,  did  not  purport  to  be  a  pay- 
ment and  extinguishment  of  the  note  or  mortgage,  as  they  were  both  duly  assigned  to  the 
plaintiff.  The  general  rule  of  law  is,  that  where  the  mortgage  and  the  fee  vest  in  the  same 
person,  and  in  the  same  right,  the  mortgage  is  merged  in  the  fee  simple.  But  notwith- 
standing this  technical  rule  of  law,  it  is  well  settled  that  a  Court  of  equity  will  keep  an 
incumbrance  alive,  or  consider  it  extinguished,  as  will  best  subserve  the  purposes  of  jus- 
tice, and  the  actual  and  just  intention  of  the  party. 

Second,  that,  under  the  circumstances,  although  Mrs.  Baker  furnished  the  money  that  pro- 
cured the  assignment  of  the  note  and  mortgage  to  the  plaintiff,  the  transfer  to  him  is  valid, 
and  vests  in  him  the  same  right  which  Newton  held  before  the  assignment. 

Third,  that  the  plaintiff,  holding  a  mortgage  which  accrued  before  the  sale,  was  not  in  any 
manner  prejudiced  thereby,  nor  were  his  rights,  as  such  holder,  affected  by  the  sale.    So 
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far  as  hi*  rights  under  the  mortgage  thus  assigned  to  him  are  concerned,  the  case  6tands  as 
if  no  sale  had  been  made.  To  protect  himself  and  secure  his  own  claim,  he  has  a  right  to 
redeem  the  prior  mortgage. 

Fourth,  that  the  plaintiff,  holding  a  note  and  mortgage  executed  before  the  sale,  and  the  sale 
not  in  any  manner  affecting  his  rights,  so  far  as  that  note  and  mortgage  are  concerned,  he 
has  a  right,  for  the  purpose  of  securing  the  benefit  of  his  mortgage,  to  redeem  the  prior 
incumbrance. — Howe  v.  Woodruff  et  al.,  214. 

3.  Under  the  B.  8.  of  1852,  a  complaint  to  foreclose  a  mortgage  need  not  aver  mat  no  pro- 
ceedings had  been  instituted  at  law.  Such  proceedings,  if  any  were  had,  should  be  set  up 
in  defense. — Newton  et  al.  v.  Newton,  527. 

3.  Bill  in  chancery  to  foreclose  a  mortgage.  The  facts  were  these:  A.,  in  1838,  bought  the 
mortgaged  premises  of  2?.,  and  for  a  part  of  the  purchase-money  indorsed  to  B.,  in  blank, 
two  promissory  notes,  to  secure  the  payment  of  which  he  executed  the  mortgage.  The 
notes  and  mortgage  were  assigned  to  C,  who,  without  suit  against  the  makers  of  the  notes, 
brought  suit  to  foreclose  the  mortgage.  The  condition  of  the  mortgage  was,  that  if  the 
notes  (describing  them)  were  paid  at  the  time  for  the  payment  thereof  by  the  makers,  &c., 
or  by  A.,  the  indorser,  &c.,  without  delay,  the  indenture  and  the  estate  granted  were  to  be 
void ;  but  in  case  of  failure  of  such  payment,  the  indenture  and  the  estate  granted  were  to 
be  absolute.  It  was  proved  that  the  notes,  or  some  part  of  them,  could  have  been  collected 
from  the  makers  had  diligence  been  used;  that  in  1839  and  1840,  they  owned  personal 
property,  &c. ;  that  no  demand  was  made  upon  them  for  the  money;  that  A.  was  never  no- 
tified of  non-payment;  that  in  1842,  the  makers  were  decreed  and  certified  bankrupts. 

Held,  first,  that  diligence  was  not  used ;  that  if  it  had  been,  it  would  have  been  availing;  and, 
hence,  that  A.  was  not  liable  as  an  indorser. 

Second,  that  the  indorsements  cannot  be  construed  as  a  part  of  the  condition  of  the  mort- 
gage, because  they  were  made  concurrently  with  it 

Third,  that  an  indorsement,  though  in  blank,  is  a  written  contract;  but  its  terms  may  be 
varied  or  controlled  by  a  contemporaneous  written  agreement. 

Fourth,  that  the  parries,  in  this  case,  intended  so  to  control  the  contracts  implied  by  the  in- 
dorsements ;  because  by  the  condition  of  the  mortgage  they  agreed  that  the  deed  should 
become  absolute,  if  the  notes  were  not  paid  when  due,  without  delay;  and  because  the 
mortgagor  agreed  to  pay  the  notes  if  the  makers  failed. 

Fifth,  that  the  whole  transaction  showed  mat  the  notes  were  assigned  to  the  mortgagees,  and 
were  by  them  accepted,  in  view  of  their  payment  when  they  matured. — Zekind  et  al.  v. 
Newhirlc  et  al.,  544. 

4.  B ,  as  executor  of  S.,  brought  a  suit  upon  three  promissory  notes,  and  to  foreclose  a  mort- 
gage. The  notes  were  made  by  E.  to  S.,  C.  and  /.;  and  the  mortgage  was  made  to  /.  for 
the  use  of  himself,  C.  and  S.  It  is  averred  that  C.  and  /.,  upon  some  agreement  not 
known  to  the  executor,  transferred  the  notes  and  mortgage  to  S.,  by  assignment  not  in 
writing,  and  by  delivery.  E.,  C.  and  /.  are  made  defendants.  There  was  a  judgment  by 
default,  and  a  foreclosure  of  the  equity  of  redemption,  as  to  all  the  defendants.  It  was  in- 
sisted that  the  judgment  was  erroneous,  because  there  is  nothing  upon  the  record  showing 
the  assignment,  and  because  the  equity  of  redemption  of  C.  and  /.  was  foreclosed.  Held: 
As  to  the  first  point,  an  equitable  assignment  is  shown,  and  the  statute  authorized  the  pro- 
ceeding in  the  form  adopted.  The  default  admitted  the  truth  of  the  averments,  as  to  the 
assignment  and  delivery,  &c.  As  to  the  other  point,  /.  and  C.  had  no  equity  of  redemp- 
tion to  foreclose;  and  as  to  tbem,  the  entry  is  a  mere  misprision  of  the  clerk,  without 
injury. — Eggleston  et  al.  v.  Barnes,  604. 

See  Jurisdiction,  1 ;  Parties,  1. 
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MUNICIPAL  CORPORATIONS. 

See  Waldo  v.  Wallace,  569;   Wood  v.  Mean,  515. 

MURDER. 

See  French  v.  The  State,  670. 

N. 

NEW  TRIAL. 

1.  The  statute  provides  for  bat  one  new  trial,  as  a  matter  of  course,  in  actions  brought  to  re- 
coyer  real  cstate.^ifctn^  et  al.  v.  Gray  et  al.,  64. 

2.  Where  judgment  has  been  rendered  for  the  right  party,  but  for  excessive  damage,  it  is 
ground  for  a  new  trial,  and  can  only  be  taken  advantage  of  under  the  code,  by  that 
method. — Campbell  v.  Swasey  et  al.,  70. 

3.  The  Supreme  Court  will  not  review  the  action  of  an  inferior  Court,  in  granting  a  new 
trial,  unless  great  injustice  appears  to  have  been  done. — Hust  v.  Conn,  257. 

4.  The  statutory  tule  touching  new  trials  on  account  of  newly  discovered  evidence,  that  the 
application  must  be  in  writing  and  sustained  by  affidavit,  applies,  whether  the  application 
bo  made  at  or  after  the  term  at  which  the  verdict  was  rendered. — McDanid  v.  Grave*  et  aL, 
465. 

5.  A  complaint  for  a  new  trial  on  account  of  evidence  discovered  after  the  term  at  which  the 
verdict  was  rendered,  is  defective  without  an  affidavit  showing  the  truth  of  the  alleged 
cause. — Ibid. 

6.  And  if  the  complaint  does  not  show  upon  its  face  that  the  new  evidence  was  not  discov- 
ered during  the  term,  at  which  the  verdict  was  rendered,  it  is  bad.  An  averment  that  it 
was  discovered  since  the  trial  of  the  cause  is  not  sufficient. — Ibid. 

7.  Whore  the  record  does  not  disclose  the  fact  that  any  motion  for  a  new  trial  was  made,  ex- 
cept infercntially,  by  stating  that  the  motion  was  overruled,  while  no  written  reasons  for  a 
new  trial  appear  to  have  been  filed  at  all,  the  motion  should  be  overruled.— i^Wett  v.  Yon, 
525. 

8.  A  new  trial  ought  not  to  be  granted  because  of  the  admission  of  improper  evidence  upon 
the  former  trial,  unless  the  illegality  thereof  be  shown. — Griffith  v.  The  Stale,  548. 

9.  Suit  against  an  administrator  upon  a  promissory  note  purporting  to  have  been  made  by 
his  decedent.  Answer,  non  est  factum.  There  was  conflicting  evidence  at  to  the  hand- 
writing of  the  deceased.  Verdict  and  judgment  for  the  defendant.  In  support  of  a  mo- 
tion for  a  new  trial  on  the  ground  of  newly  discovered  evidence,  the  plaintiff  filed  an  affi- 
davit setting  forth  "that,  on  the  morning  after  the  trial,  he  was  for  the  first  time  informed 
that  a  certain  Mrs.  B.  knew  something  about  the  claim  that  he  had  upon  the  estate  of  M., 
deceased,  and  upon  a  note  that  was  before  the  Court  for  investigation  on  yesterday;  that  he 
was  this  morning  informed  that  Mrs.  B.  knew  something  of  the  matter  in  issue  that  was 
material,  and  forthwith  procured  her  affidavit;  that  he  can  have  the  evidence  of  Mrs.  B.  if  ho 
can  have  a  new  trial;  that  she  lives  in  the  city  of  Madison,  and  he  can  have  her  evidence, 
and  if  he  had  known,  or  had  the  means  of  knowing  it,  he  would  have  had  her  testimony 
when  the  cause  was  tried;  that  his  claim  is  just,  and  that  said  M.  made  said  note,  is  abso- 
lutely true,  aud  were  he  alive  no  objection  would  ever  have  been  made;  that  he  wishes  a 
new  trial  for  justice  only."  The  affidavit  of  Mrs.  B.  sets  forth  "that  in  the  month  of 
January,  1853,  she  was  in  the  store  of  the  plaintiff  in  Madison,  and  M.,  since  deceased, 
came  in,  and  a  talk  commenced  about  a  certain  note  that  H.  held  against  M.,  and  M.  made 
a  payment  upon  the  note  in  her  presence;  that  she  heard  the  amount  named  that  he  paid ; 
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bat  is  not  certain  what  the  amount  was,  bat  it  was  between  SO  dollars  and  40  dollars,  or 
thereabouts;  that  she  saw  it  counted  and  laid  in  two  piles,  the  small  bills  were  put  together 
in  one  pile,  and  the  larger  bills  in  another;  that  the  money  was  all  bank  bills;  that  6he  saw 
the  note,  and  heard  H.  read  to  M.  payments  made  upon  the  note  as  marked  upon  it;  that 
some  of  the  payments  were  made  by  other  persons  than  M.;  that  one  of  the  payments  was 
made  by  H.t  one  by  P.,  one  by  X,  and  another  by  H.  She  well  recollects  that  M.  said  he 
would  pay  the  balance  of  the  note  between  that  time  and  the  spring;  that  she  was  waiting 
there  to  buy  some  goods,  and  had  to  wait  until  they  got  through.  She  does  not  recollect 
that  she  heard  the  amount  of  the  note  exactly;  but  from  all  she  heard,  she  thinks  it  was  a 
considerable  amount." 

Held,  first,  that  the  facts  sworn  to  by  Mrs.  B.  identified  the  note,  and,  in  the  state  of  the  evi- 

.  dence,  might  have  changed  the  result. 

Second,  that  the  lateness  of  the  discovery  of  the  evidence  was  not  owing  to  a  want  of  dili- 
gence. 

Third,  that  the  evidence  would  not  have  been  merely  cumulative. 

Fourth,  that  written  reasons  for  a  new  trial  are  sufficient,  if  they,  with  reasonable  certainty, 
apprise  the  Court  and  the  opposite  party  of  the  ground  upon  which  the  new  trial  is  asked. 
The  language  of  the  statute  need  not  be  followed. — Humphries  v.  The  Administrators  of 
Marshall,  609. 

10.  Where  the  refusal  to  sustain  a  motion  for  a  new  trial  was  not  made  the  subject  of  an  ex- 
ception, the  action  of  the  Court  relative  to  that  motion  is  not  properly  before  this  Court, 
and  the  case  stands  in  this  Court  as  though  no  such  motion  had  been  made.  And  there 
being,  in  effect,  no  motion  for  a  new  trial,  points  involved  in  other  exceptions  are  not  ex- 
aminable.— Banks  v.  Hempstead,  618. 

See  Practice,  2,  26,  29,  30. 
And  see  Kent  v.  Lawson,  675,  at  length. 

NON-RESIDENT. 
See  Costs,  3, 4. 

NOTICE. 

See  Subscription  op  Stock,  2. 
Of  Appeal.]  See  Appeal,  3. 

Of  Contracts.]  See  Corporations,  2. 

Of  Inquest  of  Damages.]  See  Damages,  8. 

To  Heir,  of  Sale  of  Land.]  See  Sale,  6. 

NUISANCE. 
See  Injunction;  Railroad  Company,  7. 

O. 

OFFICE— OFFICER. 

1.  In  determining  whether  or  not  an  office  is  judicial  in  its  character,  within  the  meaning  of 
§  16,  art.  7,  of  the  constitution,  the  Courts  will,  where  the  statute  is  not  clear  upon  the 
point,  look  to  the  jurisdiction  and  duties  of  the  officer. —  Waldo  v.  Wallace,  569. 

2.  The  mayor  of  a  city,  organized  under  the  general  law  of  1857,  is  a  judicial  officer,  within 
the  meaning  of  that  constitutional  provision,  if  at  the  time  of  his  election  no  order  had 
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been  made  by  the  city  council  for  the  election  of  a  city  judge,  and  no  such  judge  had  been 
elected.— Tfcuf. 
8.  The  executive  and  sdmmistrative  duties  of  the  mayor  of  a  dry,  under  the  act  of  1857,  are 
not  within  the  executive  and  administrative  departments  of  the  state  government,  as  estab- 
lished by  the  constitution.  In  respect  to  such  duties,  the  mayor  is  merely  an  officer  of  a 
municipal  corporation;  and  he  may  discharge  such  duties  and  his  judicial  functions  at  die 
same  time,  without  violating  {  1  of  art  8  of  the  constitution.— /toi. 

4.  The  judicial  duties  of  the  mayor  are  not  incidental  to  his  municipal  office,  but  separate 
and  independent  of  it;  for  he  is  clothed,  in  this  respect,  with  general  power  to  administer, 
judicially,  the  laws  of  the  state. — Ibid. 

5.  The  statute  conferring  judicial  powers  upon  the  mayor  of  a  city,  is  not  unconstirjttkmaL 
— Ibid. 

6.  The  mayor  of  a  city,  under  the  act  of  1867,  when  acting  as  such,  is  not  a  state  officer; 
and  in  acting  both  as  mayor  and  city  judge,  he  acts  in  two  capacities.  Thus,  the  same  act 
may,  on  the  same  day,  be  punished  by  him  once  as  mayor,  acting  for  the  city,  and  once  as 
judge,  for  a  violation  of  the  laws  of  the  state;  and  one  of  these  prosecutions  will  be  no 
bar  to  the  other.    Perkins,  Z.—IHd. 

7.  And  though  he  would  act  in  two  capacities  or  offices,  but  one  of  them  Vould  be  an  office 
under  the  state.    Perkins,  J. — Ibtd. 

8.  A  Court  is  a  tribunal  charged  with  a  substantive  duty— the  exercise  of  judicial  power ; 
and  a  judicial  officer  is  the  person  appointed  to  exercise  that  power.    Perkins,  J.— Ibid. 

9.  A  judge  will  be  not  the  less  a  judicial  officer  because  some  duties  he  may  have  to  perform 
are  administrative  in  their  character;  nor  will  an  administrative  officer  become  a  judicial 
officer  simply  becanse  some  of  his  duties  may  be,  to  some  extent,  judicial  in  their  charac- 
ter.   Perkins,  J. — Ibid. 

10.  The  duties  of  a  mayor,  as  a  state  officer,  are  entirely  judicial;  and  they  are  continuous 
for  his  official  term,  and  are  discharged  in  the  form  and  with  the  effect  of  proceedings  in 
the  other  Courts  of  the  state.    Perkins,  J. — Ibid. 

11.  A  mayor  being  a  judicial  officer  of  the  state,  elected  in  a  manner  which,  under  the  unre- 
stricted power  of  creating  Courts  conferred  by  the  constitution,  the  legislature  might  adopt, 
he  is  ineligible  to  any  office  other  than  a  judicial  one,  during  the  term  for  which  he  is 
elected.    Perkins,  J. — Ibid. 

See  Sheriff,  4. 

OFFICIAL  BOND. 

Suit  upon  a  Constable's.]  See  Evidence,  14. 

Suit  upon  an  Administrator's.]       See  Executors,  &c.,  6. 

OPEN  AND  CLOSE. 

Suit  to  recover  damages  for  the  breach  of  a  contract.    Answer,  that  the  contract  was  ob- 
tained by  fraud.    Reply  in  denial.    Held,  that  the  defendant  had  the  open  and  close. —  m 
Patton  v.  Hamilton,  256. 


PARTIES. 

1.  Junior  mortgagees  are  not  necessary,  but  they  are  proper,  parties  to  the  suit  of  a  senior  to 
foreclose. — Mack  et  al.  v.  Grover,  254. 
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2.  Although  the  claims  of  judgment-creditors  be  several,  they  may  unite  in  a  suit  to  set  aside 

a  fraudulent  conveyance,  and  subject  the  property  to  the  payment  of  their  judgments. 

At  least,  the  defendant  cannot  complain  of  the  joinder.— Ruffing  et  al.  v.  TUton  et  al.,  259. 
8.  Suit  upon  a  promissory  note.    The  plaintiff  assigned  the  note  pendente  lite,  and  moved  to 

hare  the  assignee  substituted  as  plaintiff.    The  Court  refused.    HWrf,  that  this  was  matter 

of  discretion.— Jones  t.  Julian,  274. 

4.  B.  brought  an  action  of  attachment  against  the  steamboat  Crystal  Palace,  and  her  master, 
K.,  came  in  and  filed  an  undertaking,  with  F.  as  surety,  for  the  payment  of  any  judgment 
B.  might  recover.  F.  was  in  no  other  way  a  party  to  the  suit.  The  Court  rendered  judg- 
ment against  K.  and  F.,  who  appealed.  Held,  that  the  judgment  against  F.  was  erroneous ; 
and  that,  inasmuch  as  he  was  not  a  party  to  the  suit,  and  had  no  notice  of  the  proceedings 
therein,  he  could  avail  himself  of  the  error  without  having  excepted  in  the  Court  below. — 
Ktmtz  et  al.  v.  Bright,  313. 

5.  If  a  defendant  to  an  action  in  the  Circuit  Court,  die  after  service  of  process  therein,  the 
action  may,  under  2  B.  8.  p.  32, 4  21,  be  prosecuted  in  that  Court  to  final  judgment  against 
his  administrator. — Lamon  v.  Newcomb  et  al.,  439. 

6.  Where  a  defendant  to  an  action  for  the  cancellation  of  a  deed  for  non-delivery,  conveyed 
his  interest  in  the  land,  after  the  suit  was  commenced,  and  the  issues  formed,  but  before  the 
trial,  it  was  held  that,  under  the  code,  his  co-defendants  could  not  introduce  him  as  a  wit- 
ness to  prove  the  delivery  of  the  deed,  without  having  his  name  stricken  from  the  record 
as  a  party;  that  the  striking  out  of  the  party's  name  was  a  matter  of  discretion  for  the 
Court;  and  that  where  a  discretionary  power  is  not  improperly  exercised,  the  Supreme 
Court  will  not  interfere. — Dearmond  et  al.  v.  Dearmond  et  al.,  455. 

7.  Where  the  party  whoso  name  is  sought  to  be  thus  stricken  out  has  made  costs,  and  the 
motion  to  strike  out  is  not  accompanied  by  an  offer  to  pay  costs,  or  let  a  judgment  be  ren- 
dered against  him  for  costs,  it  is  not  error  to  refuse  to  discharge  hrm.—Md. 

See  Contbact,  9;  Execution,  1;  Executors  and  Administrators,  14;  Pleading, 

8,  9;  Witness,  6,  7,  8. 

PARTITION. 

1.  The  fact  that  a  part  of  the  heirs  of  an  estate  are  infants,  is  no  bar  to  a  suit  by  any  one  of 
them  for  partition;  and  the  Court  may  set  off  the  share  of  a  single  heir,  leaving  the  shares 
of  the  others  undivided,  if  such  partition  is  desired,  and  the  property  is  susceptible  of  divi- 
sion without  injury  to  the  estate. — Shull  et  al.  v.  Kennon  et  ux.,  34. 

2.  Where  partition  cannot  be  made,  a  sale  of  the  property  is  legal. — Ibid. 

3.  A  party  to  a  partition  suit  will  be  held  to  be  a  competent  appraiser  of  the  lands,  upon  pro- 
'  ceedings  being  taken  for  the  sale  thereof,  if  it  do  not  appear  that  he  is  an  heir,  a  devisee, 

a  legatee,  or  a  purchaser  of  some  part  thereof,  or  that  he  is  otherwise  interested.— Ibid, 

4.  Where  lands  to  be  divided  lie  in  two  counties,  partition  or  sale  of  them  may  be  made  by 
the  Court  in  one  of  the  counties,  and  only  one  set  of  appraisers  is  necessary. — Ibid. 

5.  Although  parties  may  be  willing  and  competent  to  make  partition  of  their  lands  among 
themselves,  yet  either  of  them  may  commence  proceedings  for  partition  under  the  statute, 
without  first  making  an  effort  for  an  agreement  upon  the  terms  of  partition  without  such 
proceedings. — Lake  et  ux.  v.  Jarrett  et  al.,  395. 

6.  Where  the  Court  ordered  commissioners  to  set  apart  to  each  of  the  parties  to  the  proceed- 
ing for  partition  one-fifth  of  the  premises,  the  commissioners  reported  that  the  land  was  not 
susceptible  of  partition,  without  great  detriment  to  the  parries,  and  recommended  a  sale  ac- 
cording to  law.  The  defendants  objected  to  the  sale,  and  protested  against  the  sale  of  their 
part,  and*  asked  that  it  might  be  set  off.    The  objections  to  the  report  were,  1.  That  it  was 
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untrue.    2.  That  it  did  not  set  forth  the  facts  upon  which  the  opinion  of  the  < 
was  based.    Bnt  the  Court  orerrnled  the  objections  and  ordered  the  sale. 

Held,  first,  that  if  the  meaning  of  the  report  was,  that  the  partition  could  not  be  made  into 
fifths,  as  ordered,  the  Court  erred  in  ordering  the  defendants'  part  to  be  sold,  without  a  re- 
port showing  that  their  part  could  not  be  divided  from  the  rest  without  detriment,  &c. ;  bnt 
if  the  report  meant  that  the  defendants'  share  could  not  be  so  set  off  to  them,  then  the 
second  objection  of  the  defendants  to  the  report  should  hare  been  sustained. 

Second,  that  the  report  would  have  been  sufficient,  in  the  absence  of  any  objection.— /6<<J. 

7.  A  report  of  commissioners  appointed  to  make  partition  of  real  property,  to  the  effect  that 
the  same  was  not  susceptible  of  division,  should  not  be  set  aside  on  the  ground  that  it  is 
false,  without  legitimate  proof  of  its  falsehood.— PatUrmm  t.  Blake  H  a/.,  486. 

See  Partnership,  3. 

PARTNERSHIP. 

1.  Where  A.  and  B.  held  themselves  out  as  partners  in  a  certain  business,  and  C.  contracted 
with  A,  to  sell  and  deliver  an  article  within  the  scope  of  that  business,  understanding  that 
he  was  dealing  with  the  firm;  held,  that  A.  and  B.  were  both  liable  on  the  contract,  though 
they  might  not,  in  fact,  have  been  in  partnership,  and  though  A.  did  not  intend,  in  making 
the  contract,  to  pledge  the  credit  of  the  firm,  but  only  his  own  individual  credit — Boo*  v. 
Caldwell  etal.,  12. 

2.  It  must  affirmatively  appear,  in  such  case,  that  the  sate  was  made  on  the  individual  credit 
of  the  party  purchasing,  and  on  his  own  account. — Ibid. 

3.  Real  property  which  constitutes  the  stock  in  trade  of  a  partnership  that  has  no  outstanding 
debts  or  liabilities,  may,  upon  the  application  of  part  of  the  firm,  be  divided  among  the 
partners  according  to  their  respective  interests  therein.— Patterson  v.  Blake  et  aL,  436. 

PART  PAYMENT. 
See  Limitations,  2. 

PATENT. 
See  Contract,  1,  2, 4. 

PAYMENT. 

A.  made  a  contract  with  the  authorities  of  the  city  of  New  Albany,  to  grade,  pave,  &c.,  part 
of  one  of  tho  streets  thereof,  under  the  statute  for  the  incorporation  of  cities,  1  R.  S.  p. 
217 ;  and  B.  became  surety  for  the  performance  of  the  contract.  A.  received  from  C,  one 
of  the  property  owners  along  the  line  of  street  to  be  graded,  &c.,  in  advance  of  estimates, 
the  full  amount  for  which  he  would  have  been  liable  upon  the  completion  of  the  improve- 
ment, and  died,  leaving  it  still  incomplete.  B.t  his  surety,  completed  the  work  upon  the 
contract,  to  save  himself  from  liability  thereon,  and  then  brought  suit  against  C,  in  the 
name  of  the  city,  to  recover  the  value  of  6uch  work.  Held,  that  he  could  not  recover,  be- 
cause the  payment  to  A.  was,  under  the  circumstances,  a  satisfaction  of  the  demand. — 
Broker  v.  The  City  of  New  Albany,  417. 

See  Mortgage,  1. 

PLEADING. 
1.  Suit  by  the  assignee  on  promissory  notes,  and  to  foreclose  a  mortgage.    Answer,  admit- 
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ting  the  execution  of  the  notes  and  mortgage;  that  they  were  held  by  the  plaintiff,  as  as- 
signee, and  had  not  been  paid;  bat  setting  up  a  counter-claim  as  follows :  That  they  were 
given  to  secure  the  payment  of  the  balance  of  the  price  of  a  steam  engine  and  boiler  which, 
by  agreement,  A.,  D.  fr  Co.  manufactured  for  the  defendants,  to  be  used  in  a  saw-mill,  of 
which  the  makers  had  knowledge,  and  made  them  expressly  for  that  purpose;  that  the 
payee  was  one  of  the  firm  of  A.t  D.fr  Co.;  that  said  boiler  was  worthless,  in  consequence 
of  defects  in  materials  and  workmanship;  that  soon  after  it  was  set  up,  owing  wholly  to 
said  defects,  it  burst,  by  which  it  was  destroyed,  and  damaged  the  defendants  by  injury  to 
the  mill,  &c. ;  that  the  price  paid  was  a  fair  price  for  a  good  article  for  that  purpose;  that 
defendants  had  no  knowledge  of  the  defects;  that  the  value  of  the  other  machinery  was 
less,  after  the  bursting,  than  the  sum  already  paid.  Prayer,  that  the  damages,  &c.;  may  be 
allowed,  &c.    Held,  sufficient  on  demurrer. 

Held,  also,  that  if  the  engine,  &c.,  preyed  unsound  and  unfit  for  the  purpose  for  which  it  was 
to  be  applied;  and  if,  in  attempting  to  apply  it,  the  purchaser,  without  fault  on  his  part,  in 
consequence  of  such  unsoundness  and  unfitness,  suffered  damage  by  the  destruction  of  that 
kind  of  property  which  it  was  reasonable  that  the  parties  to  the  contract  contemplated 
would  be  necessarily  placed  in  close  proximity  to  such  machinery,  the  injury  must  be  viewed 
as  the  natural  and  legitimate  result  of  the  breach  of  the  warranty.— Page  v.  Ford  et  al.,  46. 

2.  Reply  1.  A  general  denial.  2.  Specific  denials,  and  an  averment  that  if  defects  existed 
they  were  not  known  to  the  makers,  &c.  3.  That  the  engine,  &c.,  was  put  up  under  a  con- 
tract m  writing ;  that  after  it  was  set  up  and  put  in  operation,  the  defendant  accepted  the 
same,  and  said  contract  was  canceled  and  destroyed,  and  the  notes  and  mortgage  executed, 
&c.  The  specific  denials  in  the  second  paragraph  of  the  reply  were  stricken  out,  on  the 
ground  that  they  but  repeated  the  issue  made  by  the  general  denial. 

Held,  first,  that  issues  presented  to  a  jury  should  be  plain  and  simple.  Repeated  denials  of 
the  adversary  pleading  tend  to  complicate  the  issues. 

Second,  that  after  the  special  denials  were  stricken  out  of  the  second  paragraph  of  the  reply, 
it  was  bad  on  demurrer. 

Third,  that  the  third  paragraph  of  the  reply  was  bad,  because  the  alleged  written  contract  was 
not  set  forth,  either  by  copy  or  in  substance;  and  because  the  terms  or  acts  of  acceptance 
were  not  stated. — Ibid. 

8.  If  several  paragraphs  of  an  answer  amount  to  no  more  than  a  general  denial  of  the  com- 
plaint, which  is  also  contained  in  the  answer,  they  will  be  stricken  out  on  motion. — Camp, 
bell  v.  Swasey  et  at.,  70. 

4.  Where  the  complaint  in  replevin  alleges  ownership  and  right  to  possession,  in  the  plaintiff, 
possession  by  the  defendant  without  right,  and  unlawful  detention  from  the  plaintiff;  and 
the  defendant  answers,  denying  the  detention,  and  setting  up  property  in  a  stranger:  Held, 
that  there  is  a  good  issue  without  reply — the  answer  denying  the  detention,  a  material  alle- 
gation in  the  complaint,  and  argumentatively  denying  property  in  the  plaintiff  by  alleging 
property  in  a  stranger. — Riddle  v.  Parke,  89. 

5.  If  the  complaint  be  upon  a  verbal  contract,  and  the  answer  set  up  the  statute  of  limitations, 
and  the  reply  set  up  a  written  contract  not  within  the  statute,  this,  it  seems,  would  be  a  de- 
parture; but  if  the  parties  go  to  trial  upon  such  replication  without  objection,  the  defect  is 
waived. — Prenatt  v.  Runyon,  174. 

6.  The  reply,  in  this  case,  set  up,  1.  That  the  cause  of  action  did  accrue  within  six  years,  as 
it  is  brought  upon  a  running,  open,  and  unsettled  account,  some  of  the  items  of  which  are 
within  the  six  years.    2.  That  a  portion  of  the  goods  were  sold  upon  written  orders. 

Held,  that,  waiving  the  objection  of  departure,  the  reply  was  good,  in  avoidance,  so  far  as  it 
went;  that  the  plaintiff  had  a  right  to  set  up  matter  which  would  take  a  part  of  his  cause 
of  action  out  of  the  statute;  that  if  a  reply  purport  to  avoid  the  answer  entirely,  while  one 
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branch  of  it  avoids  it  in  part  only,  the  defect  must  be  objected  to  in  the  Court  Mow;  that 
objection  to  the  duplicity  of  the  reply  should  also  hare  been  taken  below— else  i.  is  warred, 
and  the  wbole  pleading  will  be  deemed  to  be  controverted.— 7  Wrf. 

7.  Suit  upon  a  note  by  the  payee  against  the  maker.  The  note  was  filed  with  the  complaint, 
and  thus  became  a  part  of  it.  Answer,  that  the  note  had  been  transferred  by  delivery,  be- 
fore the  commencement  of  the  suit,  to  one  Cooper,  whose  christian  name  was  to  him  un- 
known. He  appended  interrogatories  to  the  plaintiff,  calling  upon  him  to  state  if  such 
were  not  the  met,  and  added  an  affidavit  for  a  continuance,  on  the  ground  that  he  could  not 
prove  the  alleged  transfer  of  tho  note  by  any  one  else,  and  that  he  expected  "to  elicit  facts 
by  the  answer  to  the  above  interrogatories  material  to  him  on  the  trial,"  touching  the  met 
of  such  transfer.  He  swore  thai  he  had  been  informed  and  believed  the  fact  alleged  in  the 
answer  to  be  true.  The  Court  sustained  a  demurrer  to  the  answer,  refused  the  continuance 
asked,  and,  the  defendant  refusing  to  answer  further,  heard  the  cause  and  gave  judgment 
for  the  plaintiff  for  the  amount  of  the  note,  &c  Held,  that  the  answer  was  too  uncertain, 
and  might  have  been  set  aside  on  motion.— Doyfe  v.  Watt,  342. 

6.  Suit  by  the  assignees  on  a  promissory  note.  Answer,  1.  A  set-off  against  the  maker,  be- 
fore notice  of  assignment.  2.  Payment  to  him  before  such  notice.  Afterwards,  a  third 
paragraph  was  filed,  to  the  effect  that,  at  the  time  the  defendants  delivered  the  goods  and 
paid  the  notes,  as  in  the  two  former  paragraphs  set  forth,  the  maker  was  the  owner  of  the 
note,  and  promised  to  deliver  it  to  the  defendants,  but  failed  to  do  so,  and  fraudulently  as- 
signed it  to  tho  plaintiflfe,  without  their  knowledge  and  without  consideration;  but  that  the 
legal  interest  in  the  note  was,  at  the  time  of  such  delivery,  &c.,  in  the  defendants,  and  that 
the  plaintiflfe  never  had  legal  title  thereto.    Prayer,  that  the  maker  be  made  a  party. 

Held,  first,  that  the  third  paragraph  was  bad  either  as  an  answer,  or  as  a  petition  for  a  new 
party,  if  one  could  be  presented. 

Second,  that  it  was  but  a  repetition  of  an  answer  already  in,  and,  therefore,  issue  upon  it  was 
not  necessary.  t 

Third,  that  as  no  reason  appeared  for  making  the  proposed  new  party,  he  was  a  competent 
witness. — Frear  ft  al.  v.  Bryan  et  al.y  343. 

9.  A  party  should  not  be  joined  as  a  co-plaintiff  who  has  not,  as  the  pleadings  stand,  any 
unity  of  interest  with  those  already  plaintiffs;  nor  should  such  a  new  party  be  made  merely 
for  the  purpose  of  settling  matters  between  him  and  the  defendant,  in  which  the  original 
plaintiffs  have  no  interest. — Ibid. 

10.  Action  to  enjoin  the  extension  of  a  street  through  the  plaintiff's  land.  The  complaint 
set  up  title.  Answer,  that  the  plaintiff  had  no  title  or  interest  in  the  land,  rejected,  on  mo- 
tion, as  tendering  an  immaterial  issue.  A  general  traverse  was  also  pleaded.  Held,  that 
the  matter  of  the  rejected  paragraph  was  material;  but  that  as  it  might  have  been  proved 
under  the  general  traverse,  there  was  no  error  in  rejecting  it — The  President,  jr.,  of  Lama* 
co  v.  Brinkmeyer,  349. 

11.  A  complaint  upon  a  promissory  note  executed  for  the  purchase-money  of  real  property, 
and  praying  for  the  enforcement  of  the  vendor's  lien  against  the  same,  is  sufficient  under 
the  code,  without  an  averment  that  a  judgment  had  been  obtained  upon  the  note  in  the  or- 
dinary form,  execution  issued  thereon,  and  a  return  of  "no  personal  property  found,"  &c, 
or  any  equivalent  averment. — Scott  v.  Crawford,  410. 

12.  In  actions  commenced  before  a  justice  of  the  peace,  no  reply  is  necessary.  Hence,  if, 
upon  appeal  to  the  Circuit  Court,  the  plaintiff  file  a  reply  which  leaves  a  part  of  the  an- 
swer neither  denied  nor  avoided,  the  defendant  will  not,  therefore,  bo  entitled  to  judgment 
on  the  pleadings. — Turner  et  al.  v.  Simpeon,  413. 

18.  An  answer  setting  up  new  matter  which  is  untrue,  and  intended  merely  to  delay  the  trial, 
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will  be  dfceined  a  sham  defense,  though,  in  point  of  law,  good  on  its  face.— Bwson  et  al.  v. 
McConngha,  420. 

14.  Where  a  defendant,  by  answers  to  interrogatories  under  oath,  concedes  his  answer  to  be 
false,  the  Court  will  strike  it  out,  on  motion,  as  a  sham  defense,  though  good  on  its  face. — 

ibid. 

15.  A  demurrer  to  a  complaint,  because  "the  complaint  does  not  state  facts  enough  to  entitle 
the  plaintiff  to  relief/'  is  substantially  within  the  fifth  specification  of  §  50,  2  R.  S.  p.  88.— 
JPace  v.  Oppenheim  et  al.t  533. 

16.  A  joint  demurrer  filed  by  two  defendants  should  be  overruled,  unlesB  it  be  well  taken  as 
to  both.— Ibid. 

17.  Complaint  as  follows:  That  on,  &c.,  plaintiff  and  defendant,  at,  &c.,  were  partners  in 
the  business  of,  &c;  and  on  or  about  6aid  day,  they  dissolved  partnership,  the  plaintiff  sold 
his  interest  to  defendant  for  the  sum  of  466  dollars,  and  defendant  gave  his  notes  for  836 
dollars,  and  assumed  the  payment  of  due  from  plaintiff  to  L.t  which  said  defendant 
refused  to  pay,  which  sum  was  86  dollars,  48  dollars  whereof  the  defendant  paid  said  L.; 
and  that  said  L.  also  assumed  the  payment  of  83  dollars,  50  cents,  due  from  plaintiff  to  M., 
which  said  defendant  refused  to  pay,  and  said  M.  sued  plaintiff  and  recovered  the  sum  spe- 
cified, to  the  damage,  &c.;  wherefore,  &c    Held,  bad  on  demurrer. — Jackmm  v.  Hart,  605. 

18.  The  pendency  of  an  action  in  one  state  cannot  be  pleaded  in  abatement  of  an  action  be- 
tween the  same  parties  and  for  the  same  cause,  in  another  state.— DeArmondet  al.  v.  Bohn 
et  al.,  607. 

19.  The  third  clause  of  $  50,  2  R.  S.  p.  38,  must  bo  construed  accordingly.— Ibid. 

See  Account  8tatbd;  Assignment,  3;  Bills  of  Exchange,  5;  Contract,  5,  11,  12, 
15;  Counter-Claih;  Information;  Interrogatories;  Judgment,  1;  Mortgage, 
2;  Parties;  Practice,  7,  8,  25;  Promissory  Notes,  1,  2,  4,  5;  Recognizance;  Set- 
off; Slander;  Subscription  of  Stock,  4,  5,  6;  Streets;  Warranty. 

PLEDGE. 

1.  The  pledgee  of  a  promissory  note,  who  settles  with  the  maker  and  surrenders  it,  thereby 
becomes  liable  to  account  to  the  pledgor  for  the  full  amount  thereof. — Ditpuy  v.  Clark,  427. 

2.  If  the  pledgee  of  a  promissory  note,  upon  settlement,  surrender  it  to  the  maker,  in  conside- 
ration of  a  sum  of  money  equal  to  the  debt  for  which  it  was  pledged,  and  a  reasonable 
compensation  for  collecting  the  same,  and  another  promissory  note  for  the  balance,  the 
pledgor  may  demand  either  such  other  note,  or  the  fall  amount  of  the  original  pledge,  after 
deducting  the  sum  for  which  it  was  pledged,  and  such  reasonable  compensation. — Ibid. 

3.  If  the  pledgee  of  a  promissory  note  settle  with  the  maker  and  surrender  it  to  him  for  a 
sum  of  money  equal  to,  or  greater  than,  the  debt  thereby  secured,  and  another  promissory 
note  for  the  balance,  the  pledgor  may  maintain  suit  for  the  amount  of  the  pledge  without 
first  having  made  a  demand. — Ibid. 

PRACTICE. 

1.  Where  a  cause  was  not  tried  by  a  jury,  and  hence  no  question  of  law  was  raised  by  instruc- 
tions or  a  special  verdict,  and  the  Court  was  not  asked  to  state  a  case  presenting  the  ques- 
tions of  law,  the  Supreme  Court  will  not  examine  the  questions  of  fact,  but  the  judgment 
will  be  affirmed  as  in  an  ordinary  appeal  upon  the  weight  of  conflicting  evidence. — Nave  v. 
Nave  et  al.,  1. 

2.  It  uems  that  points  of  law  raised  during  the  trial  of  a  cause,  should  be  treated  as  waived, 
unless  they  were  again  brought  under  review  in  the  Court  below  by  the  written  reasons 
upon  a  motion  for  a  new  trial. — Ibid. 
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3.  A  pleading  rejected,  or  a  part  of  one  stricken  out,  is  no  part  of  the  record,  on  appeal,  un- 
loss  made  so  by  a  bill  of  exceptions.  The  clerk  cannot  make  such  pleading  or  part  of  a 
pleading  a  part  of  the  record,  by  copying  is  into  the  record,  and  referring  to  it  as  the  plead- 
ing or  part  rejected.— Saunders  v.  Heaton  et  al.,  80. 

4.  Where  an  agreement  of  parties  would  seem  to  dispense  with  the  necessity  of  evidence,  and 
the  record  contains  none,  it  may  be  inferred  that  there  was  none.— McEndree  etaLr.  McEn- 
dree,  97. 

5.  Under  the  code,  a  Bnmmons  issued  upon  a  praecipe,  before  the  filing  of  the  complaint  in 
the  cause,  will  be  set  aside  on  appearance  and  motion.— fftist  t.  Com,  257. 

6.  An  attorney  acting  as  amicus  curies  cannot  take  an  exception. — Ibid. 

7.  Where  the  complaint  does  not  show  that  the  summons  was  prematurely  issued,  a  demurrer 
based  upon  that  defect  is  bad.— Aid. 

6.  If  the  defendant  appear  and  demur  to  the  complaint,  he  will  not  afterwards  be  allowed  to 
question  the  validity  of  the  summons.— -Ibid. 

9.  The  motion  in  arrest  of  judgment  preceding  a  motion  for  a  new  trial,  affirms  the  verdict, 
and  cuts  off  the  motion  for  a  new  trial.— -Skrewsberry  etaLy.  Smith  et  al.,  317. 

10.  If  a  mistake  in  not  having  a  witness  sworn,  is  discovered  before  the  jury  retire,  it  may  be 
corrected  by  swearing  the  witness  and  rehearing  his  testimony;  or  the  jury  may  be  instructed 
to  disregard  his  statements. — Siauter  v.  Whiteloclc,  338. 

11.  If  no  motion  be  made  upon  the  discovery  of  the  mistake,  the  parties  will  be  deemed  to 
have  acquiesced  in  the  reception  of  the  unsworn  statements  as  evidence. — Ibid. 

12.  And  where  such  mistake  was  assigned  as  one  of  the  written  reasons  for  a  new  trial,  but 
the  record  did  not  show,  by  affidavit  or  otherwise,  when  the  mistake  was  discovered,  if  dis- 
covered at  all  before  judgment,  or  whether  any  motion  was  made  to  correct  it,  the  ruling 
of  the  Court  refusing  a  new  trial  was  sustained.— /to/. 

13.  Under  the  code,  the  Court  may  render  judgment  for  one  of  Beveral  joint  plaintiffs,  and 
against  the  others;  or  a  larger  sum  for  one,  and  a  less  one  for  the  others;  and  so  of  defend- 
ants. The  Court  possesses  chancery  powers  in  adapting  its  judgments  to  the  rights  of  the 
parties.— Draper  et  al.  v.  Vanhorn  et  a/.,  352. 

14.  An  appearance  without  objection,  waives  a  previous  discontinuance  of  the  cause. — Breese 
et  al.  v.  Allen,  426. 

15.  After  a  cause  has  been  dismissed  with  permission  of  the  Court,  and  final  judgment  of  dis- 
missal rendered,  the  cause  is  no  longer  pending  in  Court,  though  the  judgment  for  costs, 
rendered  upon  the  dismissal,  has  not  been  paid.— Ibid. 

16.  An  amicus  curia  cannot  take  an  exception  to  the  ruling  of  the  Court. — Ibid. 

17.  Held,  on  the  authority  of  Carver  v.  Williams,  10  Ind.  R.  267,  that  a  defendant  who  has 
answered  and  then  withdraws  his  appearance,  thereby  withdraws  his  answer  also. — Shan  et 
al.  v.  Wittbank,  444. 

18.  Held,  also,  on  the  authority  of  Key  v.  Robinson,  8  Ind.  R.  368,  and  Shaw  v.  Bintard,  10 
id.  227,  that  the  failure  to  call  and  default  a  defendant,  who,  after  -having  appeared  and  an- 
swered, withdraws  his  appearance,  is  an  irregularity:  but  such  an  irregularity  as  the  Court 
below  might  amend;  and  which  may  be  deemed  to  be  amended  in  the  Supreme  Court.— 
Ibid. 

19.  The  Supreme  Court  takes  notice  judicially  of  the  commencement  and  close  of  the  terms 
of  the  Circuit  Court. — Morgan  v.  The  State,  448. 

90.  If  there  be  a  cause  on  trial  undisposed  of  at  twelve  o'clock  on  the  night  of  the  last  day 
of  the  term,  it  will  be  assumed  that  tho  term  did  not  close  until  that  time. — Ibid. 

21.  Section  798,  2  B.  S.  p.  222,  contemplates  an  adjournment  to  a  subsequent  term,  and  not 
to  a  day  in  vacation. — Ibid. 

22.  In  this  case,  upon  the  jury  reporting  that  they  could  not  agree,  and  the  defendant  not  con- 
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seating  to  their  discharge,  the  judge  adjourned  the  Court  on  Saturday,  the  last  day  of  the 
term,  at  six  o'clock,  P.  M.,  until  the  next  Monday,  a  day  in  vacation,  without  placing  upon 
record  any  raHd  reason  for  such  adjournment,  and  ordered  the  jury  to  be  confined  until  that 
time.  Hdd,  that  the  order  of  adjournment,  so  far  at  it  directed  the  Court  to  convene  on 
Monday,  and  the  confinement  of  the  jury  until  that  day,  was  a  nullity;  that  the  term  was 
finally  adjourned  and  the  cause  discontinued.— 2ouf . 

S3.  A  judge  of  the  Common  Pleas  has  the  power  to  revoke  letters  of  guardianship,  for  cer- 
tain causes  pointed  out  in  the  statute ;  but  this  he  is  authorised  to  do  only  while  sitting  as  a 
Court  at  a  regular  term.  The  proceedings  of  tins  case  having  occurred  in  vacation,  and 
not  in  term  time,  must  be  held  inoperative.-— Zwjywr  v.  The  Stat*  ex  rat.  Hathaway,  488. 

84.  It  is  not  error  to  refuse  to  postpone  a  cause  on  account  of  the  testimony  of  an  absent  wit- 
ness, unless  the  materiality  of  such  testimony  is  shown.— Grtf&ft  v.  The  State,  548. 

25.  Suit  for  animals  killed  by  the  cars,  Ibc,  commenced  before  a  justice,  where  a  demurrer 
was  filed  to  the  complaint  and  overruled ;  judgment  for  plaintiff.  On  appeal,  no  action  ap- 
pears to  have  been  taken  by  the  Common  Pleas  upon  the  demurrer;  but  a  trial  was  had, 
and  judgment  for  plaintiff.  It  is  insisted  that  the  failure  to  take  action  upon  the  demurrer, 
was  an  error  that  should  reverse  the  case.  After  the  demurrer  was  overruled  before  the 
justice,  a  trial  was  had  upon  issues  of  met,  which  the  statute  put  in.  Upon  the  appeal,  the 
party  demurring  did  not  again  bring  forward  the  question  upon  the  demurrer,  but  went  to 
trial  upon  the  issues  of  fact  Hdd,  that  this  operated  as  a  waiver  of  any  right  which  he 
had,  to  have  the  demurrer  determined- — The  Indianapolis,  4-c,  Baikoad  Co,  v.  McAkren, 
552. 

26.  Any  matter  for  which  a  new  trial  may  be  granted,  is  waived  by  the  neglect  of  the  party 
to  move  for  a  new  trial. — Kent  v.  Laweon,  675. 

27.  The  overruling  of  a  motion  for  a  continuance  is  clearly  within  the  first  specification  of  { 
355  of  the  code  of  civil  practice.-— Ibid. 

28.  Errors  in  rejecting,  proper,  or  in  giving  to  the  jury  improper  testimony,  or  in  giving  to 
the  jury  improper  instructions,  or  in  refusing  proper  charges,  are  clearly  within  the  eighth 
specification  of  the  same  section;  but  error  in  reference  to  the  validity  of  the  pleadings,  is 
not  within  the  section  at  all. — Ibid. 

29.  For  causes  coming  within  the  sixth  specification  of  that  section,  a  motion  for  a  new  trial 
must  be  made  in  the  Court  below,  in  order  to  present  any  question  in  the  Supreme  Court. 
— Ibid. 

SO.  The  same  principle  requires  such  motion  to  be  made  for  every  cause  specified  in  the  stat- 
ute for  which  a  new  trial  may  be  granted. — Ibid, 

See  Bill  of  Exceptions;  Brief;  Certiorari;  Constitutional  Law,  4;  Costs;  Dis- 
continuance; Error;  Evidence;  Interrogatories;  Instructions;  Judgment  bt 
Default;  Jury;  Justice  of  the  Peace;  Misjoinder;  New  Trial;  Open  and 
Close;  Parties,  4,  6,  7;  Recognizance;  Rehearing;  Reference;  Venue;  Ver- 
dict; Witness. 

PRAECIPE. 
See  Practice,  5. 

PROCEEDINGS  SUPPLEMENTARY  TO  EXECUTION. 
See  Execution. 

PROMISSORY  NOTES. 

1.  Salt  upon  a  promissory  note.    Answer,  that  the  note  was  in  considesation  of,  and  in  part 
Vol.  XIL— 46 
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payment  for,  certain  land  described,    Eddf  that  this  allegation  is  material,  and 
proved;  but  strict  proof  is  not  inquired.— Anay  r.  Peanoli  *  aL,  384. 
1.  If  tbe  maker  of  a  promissory  note  take  it  np  by  executing  to  the  same  payee  new  notes  for 
the  same  amount,  the  consideration  of  me  new  notes  is  the  same  as  mat  of  the  old;  and 
the  maker  may  set  np  a  failure  of  consideration  in  defense  of  a  suit  by  an  assignee  upon 
the  new  notes. — Ibid, 

3.  The  contract  of  an  indomer  of  a  note  payable  at  bank,  is,  mat  he  will  pay  it  on  failure  of 
the  maker  to  do  so  on  proper  presentment  and  demand,  if  he,  the  indomer,  is  dnly  notified 
of  snch  mflnre  of  the  maker.— BfabUeje  v.  Benedick  et  a/.,  889. 

4.  Snch  demand,  mOure,  and  notice,  where  no  legal  exense  for  mflnre  to  demand,  eVc,  exist*, 
are  a  condition  precedent  to  the  liability  of  the  indoner,  and  a  complaint  which  £afls  to 
aver  these  facts,  in  a  snit  against  the  indoner,  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.    This  objection  to  a  complaint  is  good  on  appeal.— *T6tf. 

5.  Snit  upon  a  promissory  note  given  for  a  subscription  of  stock  in  a  railroad  company. 
There  was  an  answer  alleging  mat  the  note  had  been  delivered  to  one  Jbaes,  who  was  au- 
thorised to  collect  it,  and  apply  the  proceeds  upon  a  debt  dne  from  the  company  to  him. 
fl*W,  that  this  answer  showed  the  beneficial  interest  in  the  note  to  be  m  Jtnes,  and  a  de- 
murrer to  it  should  hare  been  overruled.—- GtUitpie  v.  The  Fori  Wmgn*tfrc.,  RmUnad  Co^ 
898. 

See  Bills  of  Exchange;  Husbahd  akb  "Wife,  8, 9;  Lottbht,  I;  Mortgage,  1,  3; 
Pasties,  3;  Pleading,  1,  7, 8, 11 ;  Pledge;  Voluhtaet  Assigfueht. 

PROCESS. 

Senrice  of  process  upon  a  conductor  of  a  railroad  train  is  sufficient  to  compel  the  appearance 

of  the  company. — The  New  Albany  and  Salem  Railroad  Co.  v.  TilUm,  8. 
See  Amicus  Cuexs,  9;  Jui>gmxjtt  by  Default,  9;  Fbacticb,  5,  7,  8;  Publicatiox; 

Bbtubjt. 

PUBLICATION. 

1.  Unless  defendants  were  shown  to  be  non-residents  of  the  state,  they  could  not  be  proceeded 
against  by  publication,  under  the  R.  S.  1848,  p.  838,  f  14;  and  §  40,  2  R.  S.  p.  36,  is  sub- 
stantially the  same. — Johnson  et  al.  v.  Patterson  et  a/.,  471. 

2.  The  case  of  The  Unknown  Heir*  of  Whitney  v.  Kimball,  4  Ind.  R.  546,  approved. — Ibid. 

PURCHASE-MONEY. 
See  Judomeht,  9. 

R. 

RAILROAD  COMPANY. 

1.  The  statute  regulating  the  fencing  of  railroads  (Acts  of  1858,  p.  113),  is  in  the  nature  of  a 
police  regulation,  by  which  railroad  companies  are  required  to  fence  their  roads,  or  to  hold 
themselves  liable,  to  a  certain  extent,  for  animals  injured  for  the  want  of  such  fences.  It 
is  not  so  much  a  measure  of  protection  to  the  owners  of  snch  animals,  as  it  is  a  regulation 
for  the  safety  of  passengers;  and  the  legislature  possesses  the  power  to  incorporate  snch  a 
provision  in  a  charter  or  general  law  authorizing  the  formation  of  companies;  and,  look- 
ing to  the  protection  of  human  life,  snch  a  regulation  may  be  prescribed,  as  in  mis  case, 
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after  the  road  has  been  constructed,  even  where  the  company's  charter  is  not  amendable, 
without  interfering  with  Tested  rights,  or  violating  a  contract — The  New  Albany  and  Salem 
RaUroad  Co.  v.  THton,  S. 

S.  The  act  of  March  1, 1858  (Acts  p.  113),  providing  compensation  to  the  owners  of  animals 
killed  or  injured  by  the  can,  &c.,  of  railroad  companies,  is  more  for  the  benefit  of  the  pub- 
lic—to  guard  against  injury  to  passengers— than  for  the  benefit  of  the  owner  of  the  animal. 
—The  New  Albany  and  Salem  Railroad  Co.  v.  Maiden,  10. 

8.  Thus,  such  owner  might  be  passively  a  wrongdoer,  by  suffering  his  animal  to  run  at  large, 
and  yet  recover.— Ibid. 

4.  Hence,  the  company  cannot  divest  itself  of  responsibility  by  making  private  contracts  with 
the  landholders  along  their  road,  by  which  the  latter  separately  agree  to  make  and  keep  up 
fences.— /6mi. 

5.  The  statute  of  1868  in  relation  to  the  liability  of  railroad  companies  whose  roads  are  not 
fenced,  for  killing  stock,  does  not  apply  to  actions  commenced  in  Courts  of  Common  Pleas, 
and  Circuit  Courts;  but  only  to  such  as  are  brought  in  justices'  Courts. — The  EvantviUe, 
ire.,  Railroad  Co.  v.  Roes,  446. 

6.  The  act  of  1859  extended  the  rule  established  by  the  act  of  1858  for  the  decision  of  causes 
brought  in  justices1  Courts,  against  railroad  companies  for  killing  stock,  to  actions  of  the 
same  class  brought  in  Courts  of  Common  Pleas  and  Circuit  Courts. — Ibid. 

7.  A  railroad  in  a  city  is  not,  necessarily,  a  nuisance,  and  an  injunction  cannot  be  sustained 
on  that  ground.  And  a  suit  to  obtain  compensation  for  damages  by  a  statutory  writ  of  as- 
sessment, must  fail,  because  the  appropriation  of  a  public  street  to  the  use  of  a  railroad,  is 
not  a  taking  of  the  private  property  of  the  owners  of  adjoining  lots,  within  the  meaning  of 
the  statute  giving  that  remedy.  The  action  must  be  one  for  damages  for  an  injury  as  at  com- 
mon law,  if  one  lies  at  all.— The  New  Albany,  ire.,  Railroad  Co.  v.  O" Daily  et  ux.,  551. 

See  AniMixs  Buitkiko  at  Lasob;  Cabbibbs;  Cobpobatiohs;  Process;  Subsobiftioit 

or  Stock. 

RECOGNIZANCE. 

1.  Complaint  averring  that  M.  and  P.,  on,  &c.,  at  Greene  county,  executed  before  C,  a  jus- 
tice of  the  peace,  a  recognizance,  in  the  sum  of  100  dollars,  conditioned  that  M.  should  ap- 
pear before  said  justice,  at  his  office  in  said  county,  on,  &c.,  to  answer  to  "  a  charge  of  ob- 
taining money  by  false  pretense,"  and  abide,  &c. ;  that,  by  mistake,  the  venue  of  the  recog- 
nizance was  laid  in  Sullivan  county,  but  that  it  sufficiently  appeared  from  the  papers  that 
the  obligation  was  for  appearance  in  Greene  county,  which  defendant  well  knew;  that 
on,  &c,  the  justice  caused  M.  to  be  throe  times  called,  but  he  made  default;  that  he 
caused  P.  to  be  called,  who  failed,  &c. ;  and  thereupon  judgment  of  forfeiture  was  rendered, 
&c.,  which  judgment  is  still  in  force,  &c.  Answers  were  filed,  to  which  demurrers  were 
sustained,  and  no  exception  taken. 

Held,  first,  that  the  case  stands  as  if  no  objection  had  been  made  to  the  sufficiency  of  the  com- 
plaint in  the  Court  below. 

Second,  that  the  complaint  is  sufficient  to  bar  another  suit  for  the  same  cause  of  action. 

Third,  that  the  recital  in  the  recognizance,  of  the  offense  charged,  is  sufficient.  w 

Fourth,  that  \\  12>  1&>  14>  2  B-  &•  P-  499,  and  §  49,  id.  p.  366,  construed  together,  mean  that 
a  recognizance,  to  operate  as  a  lien  on  lands,  must  be  certified  and  recorded,  &c.;  but  that 
it  may  be  the  foundation  of  an  action,  without  having  been  so  certified  and  recorded;  that 
the  action  is  in  the  nature  of  an  action  of  debt,  and  is  brought  upon  the  recognizance  as 
upon  any  other  contract.— Patterson  v.  The  State  et  rd.  Neff,  86. 

3.  In  an  action  upon  a  forfeited  recognisance,  a  copy  of  the  recognisance  must  be  filed  with 
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the  complaint,  and  a  forfeiture  is  necessary  to  tbe  maintenance  of  the  salt;  bat  the  statute 
(4  78,  2  B.  8.  p.  44)  does  not  require  that  the  minutes  of  the  Court  showing  tin  fin  Mime, 
nor  a  copy  thereqf,  should  be  filed  with  the  complaint.  The  recognisance  is  a  written  in- 
strument, within  the  meaning  of  the  statute,  while  the  judgment  of  forfeiture  thereof  is 
not—  Votam  v.  The  State,  407. 

3.  Complaint  upon  a  forfeited  recognizance.  The  substance  of  the  second  paragraph  of  the 
answer  was,  that  the  amount  of  the  bail  was  not  specified  in,  nor  indorsed  upon,  the  war- 
rant of  commitment.  It  did  not  deny  that  the  amount  had  been  fixed  by  the  proper  au- 
thority.   Reply,  showing  that  the  amount  of  bail  had  been  fixed  by  the  order  of  the  Court. 

Held,  first,  mat  the  reply  was  good  if  the  answer  was  good;  mat  if  the  answer  was  good,  it 
was  because  it  is  to  be  inferred  from  it  mat  the  amount  of  bail  had  not  been  fixed  by  com- 
petent authority;  and  the  reply  meets  that  inference. 

Second,  that  if  it  could  not  be  inferred  from  the  facts  set  up  in  the  answer,  that  the  amount  of 
bail  had  not  been  fixed  by  competent  authority,  then  the  facts  were  wholly  hnmaterial,  and 
an  issue  upon  them  would  hare  been  immaterial. 

Third,  that  it  is  not  error  to  refuse  to  reject  a  reply  to  an  immaterial  answer,  although  the  re- 
ply may  not  be  responsive  to  it. 

Fourth,  where  the  amount  of  bail  has  been  properly  fixed,  a  recognisance  is  not  void  because 
the  amount  is  not  indorsed  upon  the  warrant  of  commitment.— 76ui. 

4.  If  in  an  action  upon  a  forfeited  recognisance,  the  answer  admits  the  execution  of  the  re- 
cognizance, its  admission  in  evidence  is  not  an  error  of  which  the  defendant  can  complain. 
— Ibid. 

5.  Action  upon  a  forfeited  recognisance.  The  state  offered  in  evidence  the  following  order 
made  by  the  Court  at  the  time  the  indictment  was  found :  "Ordered,  that  on  all  bills  of  in- 
dictment returned  by  the  grand  jury  at  the  present  term  of  this  Court  for  perjury,  tbe  de- 
fendant is  required  to  enter  into  recognizance  in  the  sum  of  500  dollars,  with  surety  in  the 
like  sum;  for  'passingn'  of  counterfeit  apparatus,  in  the  sum  of  1,000  dollars,  with  surety 
in  the  like  sum;  for  aiding  in  the  possession  of  counterfeiting  apparatus,  forgery,  and  grand 
larceny,  all  in  the  sum  of  500  dollars,"  6c  Parol  testimony  was  offered  to  show  that 
"passingn"  was  intended  for  the  word  "possession,"  and  the  record  was  amended  accord- 
ingly. Parol  testimony  was  received  that  the  order  was  intended  to  embrace  the  cause  in 
which  the  recognizance  was  taken. 

Held,  first,  that  the  order  was  sufficient  to  sustain  a  finding  against  the  defendant,  indepen- 
dently of  the  parol  testimony. 

Second,  that  the  order  was  made  in  compliance  with  |  30, 2  R.  S.  p.  356,  and  sufficiently  fixes 
the  amount  of  bail  in  the  present  case. 

Third,  that  the  words  "passingn  of  counterfeit  apparatus,"  sufficiently  indicated  the  crime 
for  which  the  indictment  was  found,  and  authorized  the  sheriff  to  take  the  recognizance; 
and  the  recognizance  having  been  taken  subsequently  to  the  making  of  the  order,  no  proof 
was  necessary  to  show  that  the  particular  case  was  intended  to  be  embraced  in  the  order. 
Wokben,  J.,  dissented.— Ibid. 

Bee  Shbbot,  1, 2, 3. 

BBCORD  ON  APPEAL. 
See  PnaCTion,  3, 4. 

REFERENCE. 

1.  An  objection  to  the  rendition  of  judgment  upon  a  report  of  referees,  not  based  upon  any- 
thing before  the  Court,  may  be  disregarded.— TV  Board  of  Trustees,  £*.  v.  Huston,  276. 
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S.  If  referees  err  upon  Any  question  of  practice  during  the  hearing,  objection  must  be  made 
then  and  there,  and  incorporated  in  either  a  bill  of  exceptions  or  a  statement  of  the  referees 
in  their  report.— Ibid, 

3.  Referees  may  be  required  to  report  the  facts  found;  but  that  requirement  does  not  extend 
to  the  evidence  by  which  those  facts  are  proved ;  and  it  is  ground  for  rejecting  the  report,  if 
they  report  the  evidence  instead  of  the  facts  proved.  The  rule  as  to  special  verdicts  applies 
to  special  reports  of  referees— Ibid. 

4.  A  referee,  acting  under  a  reference  to  him  of  the  matters  in  issue  in  a  pending  suit,  has  no 
right  to  report  the  evidence  given  before  him,  though  he  may  report  the  facts  proved  by  it, 
if  authorized  to  do  so  by  the  parties.— Ware  v.  Adams,  359. 

5.  The  authorities  upon  this  point  are  based  upon  the  assumption  that,  under  the  statute  there 
is  but  one  way  of  bringing  the  facts  before  the  Court,  viz.,  by  requiring  the  referee  to  report 
the  facts  found  and  the  conclusions  of  law,  separately;  and  then,  upon  exception,  the  Court 
will  review  the  decision  of  the  referee  as  it  would  its  own  proceedings  on  a  motion  for  a 
new  trial. — Ibid. 

REHEARING. 

1.  Under  the  fourth  rule  of  this  Court  (4  Ind.  R.  vii.),  a  rehearing  granted  upon  a  petition, 
asking  for  such  rehearing  as  to  certain  points,  or  a  portion,  only,  of  these  decided  in  a 
cause,  limits  a  reexamination  to  the  points  decided  and  included  in  such  petition. — Galling 
T.  Newell  et  a/.,  116. 

2.  And  if  the  opposite  party  should  desire  a  rehearing  of  any  other  points,  he  should  peti- 
tion for  it— Id.  118. 

RENTS. 
See  ExJECUTOBS  and  Adxikistxatobs,  7;  Shsbiff's  Sale,  3. 

REPLEVIN. 

Complaint  against  A.  and  B.  for  unlawfully  taking  and  detaining  personal  property.  The 
property  was  delivered  to  the  plaintiff  upon  his  giving  an  undertaking,  &c  Answen,  1.  In 
denial.  3.  By  A.t  property  in  a  stranger.  3.  By  £.,  property  in  himself.  Trial  by  jury; 
verdict  as  follows:  "We  the  jury,  find  for  the  defendants." 

Heldt  first,  that  the  verdict  being  general,  embracing  all  the  issues,  it  finds  the  property  to  be 
in  B.  and  also  in  a  stranger,  and  hence,  is  inconsistent  with  itself,  and  bad. 

Second,  that  the  verdict  did  not  authorize  a  judgment  for  a  return  of  the  property,  because  k 
did  not  determine  the  value  of  the  property. 

Third,  that  the  verdict  amounts  to  nothing  more  man  a  finding  for  the  defendants  on  their  de- 
nial of  having  taken  the  property;  and  that,  in  this  view,  the  objection  for  inconsistency  is 
obviated,  and  the  verdict  may  stand,  if  the  defendants  see  proper  so  to  treat  it — Tardy,  v. 
Howard  et  al.,  404. 

See  Plxadino,  4. 

REPRESENTATIONS. 
See  Contract,  1, 2. 

RETURN. 

Where  the  sheriff's  return  to  a  summons  is  subscribed  by  his  deputy,  who  does  not  use  the 
name  of  his  principal  at  all,  but  the  record  shows  that  the  sheriff  in  person  amended  the  re- 
turn in  open  Court,  and  the  defendant,  without  objecting  to  the  return  for  that  cause,  en- 
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8LANDEB. 

1.  In  an  action  for  slander,  the  Court  may,  in  ha  discretion,  after  the  jury  is  impanneled,  per- 
mit the  plaintiff  to  amend  his  complaint,  by  inserting  a  new  set  of  words;  or  by  striking 
out  part  of  a  set  of  the  words  originally  charged  therein,  to  have  been  spoken. — Utter  v. 
McNeal  et  u*.,  302. 

2.  Where  slanderous  words  are  uttered  in  a  foreign  language,  the  complaint  should  set  out  the 
words  in  that  language,  with  a  translation. — Ker$chbaugher  v.  Slusser,  453. 

3.  If  slanderous  words  are  charged  to  hare  been  spoken  in  the  English  language,  there  will  be 
a  yariance  if  the  proof  show  that  they  were  spoken  in  another  language.  The  code  has 
not  changed  the  rule. — Ibid. 

4.  Words  charging  that  A.  had  had  illicit  carnal  intercourse  with  his  daughter,  naming  her, 
are  not  slanderous  without  the  further  arerment  that  A.  had  knowledge  of  the  relationship. 
—Griggs  t.  Vickroy,  540. 

STATUTES. 

Section  216,  ch.  40,  B.  8.  1843,  declaring  that  any  pleading  denying  or  requiring  proof  of 
the  execution  or  assignment  of  any  instrument  of  writing  which  is  the  foundation  of  the 
suit,  and  is  specially  set  forth  in  the  declaration,  shall  not  impose  the  necessity  of  such 
proof,  unless  verified  by  oath,  is  continued  in  force  by  4  802,  2  B.  S.  p.  224.— Patterson  v. 
Crawford,  241. 

See  Avuuli  Rubbing  at  Lamb;  Apfbal,  4;  Banks  and  Banking,  3;  Bill  or  Ex- 
OHAKOB,  5;  Constitutional  Law;  Damages,  4;  Dbliybbt-Bond,  2;  Dowbb,  4,  6,  6; 
Exboution,  1, 2, 3;  Exboutors  and  Administrators,  11 ;  Highways,  1 ;  Iittbkbo«a- 

TORIBS ;  JCDOKBNT,  3,  4  J  JUDQMBNT  BT  DBVAULT,  2 ;  JtTSTICB  Of  THB  Pb AOB,  1 J  PlSAD- 

nro,  15, 19;  Pbaoticb,  21, 27  to  30;  Publication,  1 ;  Railroad  Company,  1  to  6;  Rk- 
goonisancb,  2;  Salb,  3, 5;  Waobb,  1. 
Of  Foreign  State.]  See  Eyidbncb,  6. 

STOCK. 
See  Corporations;  Subscription  or  Stock. 

STREETS. 
Complaint  alleging;  that  on,  Ac,  at,  Ac,  the  defendant  wrongfully,  Ac,  laid  a  pile  of  dirt  and 
gravel  in  East  street  between  Washington  and  Market  streets,  in  the  city  of  Indianapolis,  Ac., 
which  said  East  street  was  then  and  there  a  public  highway,  Ac.,  and  the  plaintiff,  in  care- 
fully driving  along  said  street,  between  the  streets  aforesaid,  and  being  then  and  there  igno- 
rant of  the  existence  of  said  pile  of  dirt  and  gravel,  the  evening  being  dark,  ran  against  and 
upon  the  same,  whereby  his  gray  mare,  of  the  value,  Ac.,  was  then  and  there  thrown  down 
and  fatally  injured,  so  as  to  render  her  wholly  worthless,  and  the  shafts  of  his  buggy  broken, 
and  his  harness  ruined;  and  that  by  reason  of  the  pile  of  dirt  and  gravel  so  laid  up,  Ac., 
he  has  suffered  damage  to  the  amount  of  600  dollars;  wherefore,  Ac.  Answer,  1.  By  a 
general  denial.  2.  That  the  defendant  did  not  wrongfully,  Ac,  lay  a  pile  of  dirt  and  gra- 
vel in  East  street;  but  alleges  the  truth  to  be  that,  on,  Ac.,  at,  Ac.,  the  defendant  being 
about  to  build  and  engaged  in  building  a  house,  on  lot,  Ac,  bordering  on  said  street,  did 
deposit  in  said  street,  near  to  said  building  being  erected,  materials  for  such  building,  for  a 
reasonable  time  and  not  longer,  to-wit,  a  lot  of  sand,  which  Is  the  same  "pile  of  dirt  and 
gravel"  complained  of.  The  defendant  says  he  left  ample  space  in  said  street,  to-wit,  fifty 
feet,  around  said  sand,  for  the  passage  of  all  traveling  that  way,  and  for  wagons,  buggies, 
Ac  Wherefore,  if  any  harm  came  te  the  plaintiff's  buggy,  Ac,  it  was  the  fault  of  the 
plaintiff,  Ac.    3.  The  same  as  the  second,  adding  that  at,  Ac,  aforesaid,  there  was  an  ordi- 
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nance  of  the  city  of  Indianapolis,  passed  April  SO, 1862,  and  afterwards  continued  in  force, 
whereby  "  persons  engaged  in  building  or  making  pavement,  may  deposit  materials,  &c.,  in 
any  of  the  streets  or  alleys  for  a  reasonable  time;  bat  no  person  shall  be  authorized  to  fill 
np  any  gutter  or  channel  for  the  passage  of  water,  or  so  obstruct  the  said  street  or  alley  as 
to  prevent  the  passage  of  carriages,  nor  occupy  more  man  one-third  of  such  street  or  alky." 
And  the*  defendant  says  that  he  did  not  fill  np  any  gutter,  Ac,  nor  so  obstruct  said  street  as 
to  prevent  the  passage  of  carriages,  nor  did  he  occupy  more  than  one-third  of  said  street ; 
and  he  left  open,  unoccupied,  and  unobstructed,  a  large  space  of  and  upon  said  street, 
around  said  pile,  to-wit,  sixty  feet,  along  and  through  which  the  plaintiff  might  hare  safely 
driven  his  mare,  &c.  4.  That  the  defendant  deposited  the  same,  as  alleged  in  the  second 
and  third  paragraphs,  and  for  the  purpose  therein  named,  which  is  the  same  pile  complained 
of,  as  he  had  a  right  to  do;  that  the  same  had  not  remained  mere  an  unreasonable  length  of 
time;  and  the  plaintiff,  well  knowing  that  said  materials  were  there,  carelessly  drove  his 
mare  and  buggy  upon  said  sand,  and  the  mare  being  old  and  clumsy,  fell  and  slightly  in- 
jured the  shafts  of  the  buggy,  doing  no  damage  to  the  harness*  Demurrer  to  the  second, 
third,  and  fourth  paragraphs  sustained. 

Held,  first,  that,  as  a  general  rule,  a  person  who,  without  mult  or  negligence  on  his  own  part, 
receive*  a  bodily  hurt,  or  suffers  damage  to  his  horse  or  carriage,  in  consequence  of  a  direct 
collision  with  an  obstruction  in  the  highway,  is  specially  damnified,  and  may  maintain  an 
action  against  the  author  of  the  obstruction. 

Second,  that  a  street  of  a  city  may  be  obstructed  by  placing  material  for  building,  &c.,  in  it, 
for  a  reasonable  time,  in  a  manner  likely  to  occasion  the  least  inconvenience  to  the  public, 
if  from  want  of  room  for  such  material  elsewhere,  it  be  necessary  to  deposit  it  in  the  street. 

Third,  that  the  second  paragraph  of  the  answer  was  bad  for  not  showing  a  reasonable  neces- 
sity for  placing  the  building  materials  upon  the  street;  that  the  Court  cannot  infer  such  ne- 
cessity from  the  fact  that  the  building  was  being  erected  in  a  populous  and  thriving  city. 

Fourth,  that  the  ordinance  pleaded  was  continued  in  force  by  \  84  of  the  general  act  of  1852, 
for  the  incorporation  of  cities;  that  the  ordinance  is  not  inconsistent  with  the  provisions  of 
that  act,  but  on  the  contrary  it  falls  expressly  within  {  57  thereof,  which  confers  upon  the 
common  council  plenary  power  oyer  the  streets,  &c. ;  that  the  ordinance  cannot  be  construed 
as  merely  protecting  the  party  depositing  an  obstruction  in  the  street,  from  prosecution  by 
the  city— it  protects  him  likewise  from  actions  brought  by  other  persons. 

Fifth,  that  the  common  council  have  exclusive  power  over  the  streets,  &c.,  and  have  the  right 
to  determine  to  what  uses  they  shall  be  applied,  and  under  what  circumstances  and  to  what 
extent  they  may  be  encumbered. 

Sixth,  that  the  fourth  paragraph  of  the  answer  is  good. — Wood  v.  Meats,  515. 

SUBSCRIPTION  OF  STOCK. 

1.  An  order  of  the  board  of  directors  of  a  railroad  company,  assessing  the  subscriptions  of 
stock,  certified  by  the  secretary  of  the  company,  though  not  authenticated  as  the  statute  re- 
quires, is  admissible  in  evidence,  in  a  suit  upon  a  subscription,  if  no  objection  be  made  (and 
if  no  ground  of  objection  was  pointed  out  in  the  Court  below,  the  case  stands  in  the  Su- 
preme Court  as  if  none  was  made) ;  and  when  so  admitted  it  is  as  conclusive  of  the  mat- 
ters contained  in  it,  as  if  it  had  been  properly  authenticated. — Smith  v.  The  Indiana,  #*., 
Railway  Co.,  61. 

2.  In  a  suit  upon  a  subscription  of  stock,  to  recover  installments  regularly  assessed  In  accord- 
ance with  the  terms  of  the  subscription,  the  subscriber  is  not  entitled  to  notice  of  the  assess- 
ment, or  the  time  and  place  of  payment,  before  suit  brought.— Ibid. 

3.  The  contract  to  pay  by  installments  is,  m  such  cases,  a  promise  to  pay  on  demand;  and 
the  demand  involved  in  the  commencement  of  the  suit  is  alone  sufficient.— Ibid. 
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4.  It  cannot  be  pleaded  to  a  complaint  upon  a  subscription  of  stock,  that  at  the  time  it  was 
made  there  was  no  each  corporation,  because  the  defendant  is  estopped  by  his  contract  to 
deny  the  corporation,  and  because,  under  the  general  railroad  law,  smbscriptions  of  a  cer- 
tain amount  of  stock  are  necessary  for  the  organisation  of  a  contemplated  corporation,  and 
for  that  reason  and  purpose  are  valid  before  snch  organisation,  and  may  be  collected  after* 
wards.^ Andenon  v.  Tko  Newcastle,  fa,  Railroad  Co.,  876. 

5.  The  defendant,  in  a  suit  upon  a  subscription  of  stock,  cannot  set  up  a  secret,  fraudulent 
arrangement  by  which  other  subscribers  were  to  hare  stock  upon  terms  different  from  those 
specified  in  the  contract  Such  arrangements  are  of  no  aratt  to  the  parties  in  whose  behalf 
they  are  made.— Ibid . 

6.  Suit  upon  a  subscription  of  stock  reading  as  follows:  "We,  the  undersigned,  hereby  sere- 
rally  subscribe  the  number  of  shares,  of  50  dollars  each,  set  opposite  our  names  respectively, 
to  the  capital  stock  of  the  Junction  Railroad  Company,  with  which  the  Okw  and  Indianapolis 
Railroad  Company  has  been  consolidated,  payment  of  said  stock  to  be  made  in  such  install- 
ments as  shall  be  required  by  the  board,  not  exceeding  10  per  centerery  sixty  days.    May 

,  1858.    Names,  W.  F.  Gtbhart;  shares,  SO;  amount,  1,000  dollars.''    The  complaint 

did  not  arer  that  any  installment  of  stock  had  been  required  by  the  directors.    Hdd,  bad 
on  demurrer.— Gebhart  v.  Tie  Junction  Railroad  Co.,  484. 

See  Corporations,  1, 2. 


TENDER. 

See  Damages,  2. 

TERMS  OF  COURT. 
See  Practicx,  19,  SO,  11. 

TRESPASS. 
See  Ejbctmbht. 

TRUSTS. 

Where  a  grant  of  land  was  made  to  the  use  of  the  trustees  of  a  certain  church  and  their  sac- 
sessors  in  office  forever,  in  consideration  of  the  respect  of  the  grantor  for  the  institution  of 
Christianity,  and  that  the  church  might  hare  a  suitable  place  for  erecting  a  house  of  wor- 
ship, upon  a  condition  subsequent  that  a  church  should  be  erected  upon  the  land  within  s 
reasonable  time,  and  foreyer  thereafter  used  as  a  house  of  worship,  pursuant  to  the  inten- 
tion of  the  grantor,  and  after  the  church  had  been  erected  the  property  was  sold,  and  con- 
verted to  secular  uses: 

Held,  first,  that  the  trustees  had  no  power  to  sell  the  land  without  the  consent  of  the  grantor, 
or  his  heirs,  he  being  dead,  and  the  members  of  the  church. 

Second,  that  the  members  of  the  church  might  hare  enjoined  the  transfer;  and  they  might 
have  had  the  conveyance  set  aside. 

Third,  that  the  misappropriation  of  the  property  granted  was  a  breach  of  the  condition  which 
worked  a  forfeiture  of  the  estate;  and  the  grantor  or  his  heirs  could  recover  back  the  land 
in  a  suit  at  law  or  in  equity. 

Fourth,  that  condition  broken  gave  right  of  entry. — Scott  v.  Stipe  et  al.,  74. 
See  Dsni>,  7;  Exnourexa  jjtd  ADMDnsT&ATons,  4, 5. 
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U. 

USURY. 
See  Interest. 

V. 

VARIANCE. 

See  Dorm  v.  Crosby,  634;  Slander,  3. 

VENDOR  AND  PURCHA8ER. 
See  Lien;  Sale;  Sheriff's  Sale. 

VENUE. 

1.  A  second  application  for  a  change  of  venue  will  scarcely  be  granted  upon  the  application 
of  the  same  party.— Nave  v.  Baird,  818. 

2.  A  motion  for  a  change  of  venue  in  criminal  actions  is,  under  the  statute,  addressed  to  the 
sound  discretion  of  the  Court;  and  the  Supreme  Court  will  not  reverse  a  judgment  be- 
cause such  motion  has  been  overruled  by  the  Court  below,  unless  an  abuse  of  that  discre- 
tion appear  from  the  record.— Griffith  v.  The  State,  648. 

VERDICT. 

1.  There  is  no  error  in  permitting  a  discussion  before  the  Court,  in  the  presence  of  the  jury, 
touching  the  proper  form  of  their  verdict. — Ruffing  et  al.  v.  Tilton  et  al.,  259. 

2.  The  jury  have  a  right  to  find  a  special  verdict,  unless  otherwise  directed  by  the  Court.— 
Ibid. 

8.  A  verdict  is  good  if  the  Court  can  understand  it,  though  it  be  informal;  and  if  it  be  so 
uncertain  that  the  Court  cannot  understand  it,  the  jury  must  be  sent  back  with  proper  in- 
structions as  to  the  mode  of  framing  it— -Jones  v.  Julian,  274. 

4.  Where  the  evidence  is  not  in  the  record,  a  verdict,  though  informal,  in  stating  conclusions 
of  law  without  the  facts  upon  which  they  rested,  will  be  presumed  to  have  been  sustained 
by  the  evidence. — Langsdale  v.  Bonton,  467. 

5.  Where  the  parties  have  submitted  special  interrogatories  to  the  jury,  one  of  which  re- 
quired a  special  finding  upon  all  the  issues,  it  is  not  error  to  refuse  an  instruction  to  the 
same  effect.— Ibid. 

See  Counter-claim;  Reference,  8;  Replevin. 

VOID  AND  VOIDABLE. 
See  Infancy,  1;  Interest;  Sheriff's  Sale,  1. 

VOLUNTARY  ASSIGNMENTS. 
A.  placed  notes  on  different  persons,  amounting  in  the  aggregate  to  the  sum  of  2,666  dollars, 
86  cents,  in  the  hands  of  B.  to  be  applied  by  him  in  payment  pro  rata  of  certain  debts  of 
A.,  amounting  in  all  to  4,480  dollars,  67  cents,  provided  each  creditor  upon  the  receipt  of 
his  pro  rata  share  of  the  proceeds  of  the  notes,  would  release  his  entire  claim  against  A. ; 
but  subject  to  express  instructions  to  the  effect  that,  if  C,  who  was  responsible  for  900  dol- 
lars, upon  judgments  against  A.,  should  be  compelled  to  pay  that  sum,  then  he  should  be 
reimbursed  from  the  proceeds  of  the  notes,  before  any  part  thereof  should  be  applied  upon 
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the  other  debts  of  A.    The  only  written  eridenoe  of  thii  arrangement  was  contained  in  the 

receipt  given  by  B.  to  A.  for  the  notes. 
Held,  first,  that  this  arrangement  did  not  divest  A,  of  his  property  in  the  notes. 
Second,  that  the  arrangement,  regarded  as  an  assignment,  was  yoid;  because  it  required  each 

creditor,  upon  payment  of  his  pro  rata  share  of  the  proceeds  of  the  notes,  to  release  his 

entire  debt.— Buder  et  al,  v.  Jaffiray  et  al,,  604. 

W. 

WAGER. 

1.  A  bet  upon  the  result  of  an  election,  is  within  f  28,  2  B.  S.  p.  435.— Hizer  y.  The  State, 
830. 

2.  The  contingency  of  a  bet  upon  the  result  of  an  election,  Is  determined  when  the  popular 
yote  is  cast;  though  there  may  be  difficulty  in  proving  the  result  until  it  is  officially  deter- 
mined in  the  manner  prescribed  by  the  constitution  and  laws. — Ibid. 

3.  A.  and  B.  were  contesting  candidates  for  an  office  for  which  an  election  was  to  be  held  on 
the  14th  of  October,  1856.  Prior  to  the  election,  C.  offered  to  purchase  a  hat  of  Z).  to  be 
paid  for  in  case  A.  should  be  elected  at  the  election  to  be  held  on  mat  day,  and  not  other- 
wise. D.  offered  to  sell  the  hat  to  C,  and  wait  with  him  for  payment  until  B.  should  be 
defeated,  and  upon  these  terms  C.  purchased. 

Held,  first,  that  the  parties  had  reference  to  the  pending  election. 
Second,  that  the  contract  was  a  wager. — Ibid. 

4.  A  sale  of  goods,  to  be  paid  for  or  not,  according  as  an  election  may  result,  is  as  much 
within  the  reason  and  policy  of  the  law,  as  any  other  form  of  bet  or  wager  upon  the  result 
of  an  election. — Ibid, 

6.  The  Courts  take  notice  judicially  of  the  accession  of  the  chief  executive  of  the  confede- 
racy or  state.  Thus,  where  at  the  time  of  the  trial  of  an  information  against  a  person  for 
betting  upon  the  election  of  a  certain  candidate  for  governor,  that  candidate  had  entered 
upon  the  duties  of  the  office,  in  pursuance  to  the  election  upon  the  result  of  which  the  bet 
was  made,  it  was  held,  that  no  proof  of  his  election  was  necessary. — Ibid. 

WAREHOUSEMAN 
See  Cabbibrs,  2, 3. 

WARRANT  OP  ATTORNEY. 

1.  Suit  upon  a  bill  of  exchange.  On  the  filing  of  the  complaint,  an  attorney  appeared  for 
the  defendants,  and  filed  and  proved  a  warrant  of  attorney,  authorizing  him  to  confess 
judgment  against  the  defendants  for  the  sum  of  2,101  dollars,  with  interest  from  date,  and 
costs.  It  did  not  describe  the  cause  of  action,  but  it  did  the  parties  to  the  suit.  The  judg- 
ment was  rendered  for  the  correct  amount.  Held,  that  it  would  hare  been  better  if  the 
warrant  of  attorney  had  particularly  described  the  cause  of  action,  so  that  it  might  have 
plainly  appeared  that  it  was  intended  to  be  applied  to  the  suit  in  which  it  was  used;  but 
the  defendants  cannot  complain,  as,  if  it  was  not  intended  for  the  suit  in  which  it  was  used, 
there  may  be  one  judgment  less  against  them,  than  otherwise  might  be.— CoaWm  et  al.  v. 
FinneU  et  al,,  394. 

2.  The  bill  of  exchange  set  out  in  the  complaint,  contained  a  waiver  of  valuation  laws. 
The  warrant  of  attorney  did  not;  but,  held,  that  as  it  was  to  be  applied  to  the  cause  of  ac- 
tion described  in  the  complaint,  the  judgment  was  properly  rendered  without  benefit  of 
appraisement  laws.— ioui. 
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WARRANTY. 

1.  In  a  complaint  setting  up  a  breach  of  a  warranty  of  soundness,  the  breach  stated  must  be 
coextensive  with  the  contract  of  warranty.  It  may  negative  the  words  of  the  contract. 
The  particular  unsoundness  need  not  be  stated. — Leeper  v.  Showman,  468. 

2.  More  particularity  is  necessary  in  declaring  on  a  special,  conditional,  or  partial  warranty, 
than  on  a  general  and  absolute  warranty. — Ibid. 

3.  It  seems,  that  a  breach  of  an  affirmative  character  must  be  stated  with  more  particularity 
than  one  of  a  negative  character. — Ibid. 

See  Pleading,  1. 

WITNESS. 

1.  The  cross-examination  of  a  witness  should  be  confined  to  the  subject-matter  of  the  origi- 
nal examination.  If  a  party  wishes  to  examine  his  opponent's  witness  touching  new  mat- 
ter, he  must  call  him  afterwards  as  his  own  witness. — Potion  v.  Hamilton,  256. 

2.  A  party  may  inform  his  witness  of  the  testimony  adduced  by  the  opposite  party,  if  the 
Court  has  not  ordered  witnesses  not  to  converse  with  the  parties;  and  if  the  record  does 
not  show  such  an  order,  the  Supreme  Court  cannot  presume  that  it  was  made. — Borne  et 
al.  y.  Williams,  824. 

3.  Objections  to  particular  testimony,  though  well  taken,  are  no  ground  for  the  rejection  of  a 
witness  altogether;  and  if  a  witness  be  rejected  generally  upon  such  objections,  the  error  is 
sufficient  to  reverse  the  judgment;  and  it  need  not  be  shown  that  the  witness  was  intro- 
duced to  prove  something  pertinent  to  the  issue. — Ibid. 

4.  A  medical  witness,  in  giving  his  opinion  as  an  expert,  cannot  give  the  particulars  of  his 
practice  not  connected  with  the  case;  but  if  such  testimony  go  to  the  jury  without  objec- 
tion, testimony  to  contradict,  or  show  the  want  of  capacity  and  skill  on  the  part  of  the  wit- 
ness, is  not  admissible.  If  such  collateral  matters  be  inquired  of  on,  cross-examination, 
the  answers  of  the  witness  must  be  taken,  and  other  witnesses  cannot  be  called  to  contra- 
dict him. — Ibid. 

5.  A  witness  called  as  an  expert,  who  had  previously  heard  the  testimony  of  another  expert, 
was  asked  if  he  concurred  in  the  opinion  of  the  other,  and  if  not,  wherein  he  differed. 
Objection  sustained.    Held,  that  this  was  not  error.— 75m/. 

6.  The  rejection  of  a  witness  merely  because  he  is  a  co-plaintiff,  is  error.— Draper  et  al.  v. 
Vanhorn  et  al.,  852. 

7.  One  of  several  co-plaintiffs  is  a  proper  witness  to  prove  special  damages  to  separate  prop- 
erty of  another  co-plaintiff— the  increase  of  the  judgment  that  might  be  rendered  on  ac- 
count of  such  damages,  being  necessarily  in  favor  of  the  latter  alone.— -Ibid. 

8.  To  refuse  to  permit  a  defendant  to  testify  as  a  witness,  on  his  own  motion,  is  not  error. — 
Johnson  y.  Cox,  362. 

See  Attorney  and  Client,  8;  Contract,  9;  Pasties,  6;  Pleading,  8;  Practice,  10, 

11,24. 
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